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THE    SUPREME    COURT 


PENNSYLVANIA. 


MIDDLE  DISTRICT,  MAY  TERM  1837. 


Wilt  against  Welsh. 

Whenever  the  substantive  ground  of  an  action  against  an  infant  is  contract,  as  well 
where  the  contract  is  stated  as  inducement  to  a  supposed  tort,  as  where  it  is  not, 
the  plaintiff  cannot  recover. 

ERROR  to  the  common  pleas  of  York  county. 

Charles  Welsh  against  Peter  E.  Wilt.  Declaration  in  trover  to 
recover  the  price  of  a  horse.  Pleas,  not  guilty  and  the  infancy  of 
the  defendant.  To  the  latter  plea  the  plaintiff  demurred.  The 
facts  of  the  case,  as  given  in  evidence  by  the  plaintiff,  were,  that 
the  defendant  had  hired  a  horse  from  him,  to  ride  to  a  particular 
place,  and  that  he  drove  him  to  another  and  more  distant  place,  in 
consequence  of  which,  the  horse  sickened  and  died.  After  much 
evidence  was  given  on  both  sides  as  to  the  facts,  the  jury  found 
for  the  plaintiff;  and  the  court  rendered  a  judgment  on  the  demur- 
rer for  the  plaintiff. 

The  error  assigned  was,  in  rendering  a  judgment  on  the  demur- 
rer for  the  plaintiff. 

R.  J.  Fisher,  for  plaintiff  in  error,  cited  3  Rawle  351;  4  Dull. 
130;  6  Crunch  226;  5  Mass.  104;  3  Starkie  1493. 

VI. B 
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Ramsey  and  Evans,  contra,  5  Mass.  104;  2  Wend.  137. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  would  have  been  sufficient  to  rest  the  decision 
of  this  cause  on  the  precedent  of  Penrose  v.  Curren,  if  the  point 
had  not  since  been  ruled  differently  by  the  court  of  errors  of  New 
York;  but  a  respect  for  the  opinion  of  that  court,  renders  it  proper 
to  re-examine  the  question  on  principle  and  authority.  The  ground 
of  the  New  York  case  (Campbell  v.  Stakes)  is  that  a  positive 
breach  of  the  contract  is  a  disaffirmance  which  works  a  dissolution 
of  it  and  reduces  the  infant  to  a  level  with  an  adult  who  is  charge- 
able with  a  conversion  for  any  act  which  subverts  the  nature  of 
the  bailment.  That  would,  indeed,  bring  the  common  law  princi- 
ple of  protection  within  a  narrow  compass;  for  there  are  few 
breaches  of  a  bailment  that  are  not  subversive  of  it.  The  supposed 
act  of  subversion,  in  cases  like  the  present,  is  the  overworking  of  a 
horse  or  the  otherwise  abusing  of  the  thing  bailed,  which,  by  the 
way,  is  at  the  same  time  an  indisputable  breach  of  the  contract,  and 
ground  sufficient  for  an  action  on  it.  This  being  so,  it  remains  to  be 
seen  whether  an  infant  is  chargeable  for  it  in  the  shape  of  a  tort. 
There  are  two  cases  (Powell  v.  Layton,  2  N.  R.  365,  and  Weall  v. 
King,  12  East  452)  in  which  it  is  maintained  that  even  an  adult  is 
not.  In  the  latter  of  these,  which  was  case  against  a  carrier  in  the 
form  of  a  tort,  Sir  James  Mansfield  remarked  in  delivering  the 
opinion  of  the  court,  that  "  the  form  of  the  action  cannot  alter  the 
nature  of  the  transaction;"  and  that  "though  the  non-performance 
of  that  which  is  originally  contract  may  be  made  the  subject  of  an 
action  of  tort,  the  foundation  of  that  action  must  still  be  contract." 
Acting  on  that  principle  he  allowed  the  defendant  to  plead  the 
non-joinder  of  his  partners  in  abatement;  which  could  not  have 
been  done  if  the  incidents  of  the  contract  had  not  survived  the 
form  of  the  action.  According  to  Campbell  v.  Stakes,  however, 
the  infant's  privilege  extends  no  further  than  to  preclude  a  re- 
covery for  a  constructive  tort,  only  by  an  action  affirmative  of  the 
contract,  and  not  by  an  action  which  appears  on  the  pleadings  to 
be  for  an  independent  trespass;  but  it  will  appear  from  an  uninter- 
rupted series  of  British  decisions  which  seem  to  have  been  misap- 
prehended in  the  American  courts,  that  the  difficulty  lies  deeper 
than  the  form  of  the  remedy.  It  will  be  seen  that  no  court  in 
Westminster  Hall  has  taken  any  such  distinction ;  and  that  wherever 
the  substantive  ground  of  the  action  was  contract,  as  well  where 
the  contract  was  stated  as  inducement  to  the  supposed  tort  as 
where  it  was  not,  the  plaintiff  was  discomfitted.  The  first  of  these 
is  Cross  v.  Androes,  1  Roll.  Jlbr.  p.  2.  Action  on  the  case  D.  3, 
in  which  an  infant  was  held  to  be  irresponsible  on  the  custom  of 
the  realm  for  goods  committed  to  his  custody  as  an  innkeeper;  and 
there  the  attempted  cause  of  action  was  clearly  collateral  to  the 
contract,  as  it  was  also  in  Williams  v.  Harrison,  Garth.  160,  which 
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was  an  action  on  the  custom  of  merchants  against  an  infant  as  the 
drawer  of  a  bill  of  exchange,  and  consequently  not  founded  on  a 
contract,  for  there  is  none  betwixt  a  drawer  and  the  payee :  yet  it 
was  deemed  sufficient  for  the  infant  in  each  of  these,  that  the  cause 
of  action  had  grown  even  indirectly  out  of  a  contract.  So  in  Grove 
v.  Nevill,  1  Keb.  778,  an  action  on  the  case  in  the  nature  of  deceit 
was  abortively  attempted  to  be  sustained  against  an  infant  who 
had  sold  another's  goods  as  his  own,  because  there  was  no  actual 
tort,  but  only  a  tort  by  construction ;  and  there  too  the  action  was 
in  form  collateral  to  the  implied  warranty  of  title  which  is  the  only 
contract  that  can  exist  in  such  a  case :  yet  it  was  deemed  sufficient 
for  the  defence,  that  the  gravamen  was  a  transaction  which  had 
originated  in  contract.  Johnson  and  Pye,  1  Keb.  905,  was,  if 
possible,  still  less  affirmative  of  any  contract,  being  an  action  on 
the  case  against  an  infant  for  having  sealed  a  mortgage  under  a 
misrepresentation  of  his  age;  and  Chief  Justice  Keeling  is  reported 
to  have  said  that  it  would  shake  the  very  foundations  of  the  com- 
mon law  to  make  him  answerable  for  it,  though  there  was  clearly 
no  stipulation  or  warranty  express  or  implied,  that  the  mortgagor 
had  attained  the  age  of  discretion.  In  Manby  v.  Scott,  1  Sed.  129, 
which  was  decided  on  great  consideration  after  three  full  argu- 
ments before  all  the  judges  and  barons  in  the  Exchequer  Chamber, 
as  well  as  repeated  arguments  in  the  King's  Bench,  it  was  solemnly 
resolved,  that  "  if  one  deliver  goods  to  an  infant  on  contract,  know- 
ing him  to  be  an  infant,  the  infant  shall  not  be  charged  in  trover 
for  them,  for  by  that  means  all  the  infants  in  England  might  be 
ruined."  In  this,  we  have  a  proof  of  the  prevailing  efficacy  of  in- 
fancy as  a  defence  to  an  action  founded,  not  even  in  affirmance  of 
a  contract,  but  in  property  exclusively;  and  the  reason  given  for  it 
shows  it  to  have  been  thought  to  rest,  not  on  considerations  of 
technical  congruity,  but  on  a  broad  principle  of  public  policy.  In 
the  same  emphatic  tone,  Lord  Kenyon  declared,  in  Jennings  v. 
Rimdall,  8  T.  JR.  335,  that  "  if  it  were  in  the  power  of  a  plaintiff 
to  convert  that  which  arises  from  a  contract  into  a  tort,  there  would 
be  an  end  to  that  protection  which  the  law  affords  to  infants;"  and 
Mr.  Justice  Grose  quoted  the  resolution  in  Manby  v.  Scott,  with 
approbation.  That  case,  like  Campbell  v.  Stakes  and  the  present, 
was  an  action  for  overdriving  a  mare  hired  to  an  infant;  and  it  was 
made  to  turn,  not  on  a  distinction  between  trespass  and  case,  but 
on  a  rule  of  policy  superior  to  forms  and  applicable  to  all  cases. 
Indeed  the  privilege  would  be  little  worth  if  it  might  be  eluded  by 
fashioning  the  action  into  a  particular  shape.  Lastly  came  Green 
v.  Greenbank,  2  Marsh  R.  485,  S.  C.  4  Eng.  C.  L.  JR.  375,  in 
which  a  fraudulent  affirmation  of  soundness  was  not  suffered  to 
charge  an  infant  with  deceit  because  it  had  been  made  in  the  course 
of  a  contract.  Thus  have  run  the  British  decisions  from  the  earliest 
periods,  certainly  from  the  reign  of  Elizabeth,  to  the  present  day; 
and  they  have  been  followed  by  this  court  in  Curtin  v.  Patton,  1 1 
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Serg.  4*  Rawle  310,  and  Penrose  v.  Curren,  3  Rawle  351:  opposed 
to  which,  we  have,  beside  Campbell  v.  Stakes,  already  noticed,  the 
case  of  Vasse  v.  Smith,  6  Crunch  226,  and  three  or  four  decisions 
of  respectable  courts  in  our  sister  states.  In  Hower  v.  Thwing,  3 
Mass.  494,  it  was  said  that  the  distinction  betwixt  positive  and 
constructive  torts,  was  expressly  rejected  in  Jennings  v.  Rundall. 
That,  however,  is  not  the  only  misapprehension  of  the  learned 
judge  who  delivered  the  opinion  of  the  court.  It  was  said,  also, 
that  the  resolution  in  Manby  v.  Scott,  was  predicated  of  goods 
sold.  The  words  are :  "  Si  un  deliver  biens  al  enfant  pur  contract, 
&c.;"  which  import  a  bailment  rather  than  a  contract  executed. 
But  no  difference,  in  that  respect,  can  be  material;  for  if  an  infant 
rescind  his  purchase  by  refusing  to  execute  his  part  of  it,  there  is 
the  same  reason  why  the  vendor  should  have  an  action  on  the 
right  of  property  that  there  is  why  a  bailor  should  have  it  in  equal 
circumstances.  Indeed  the  very  case  of  an  infant  purchaser  was 
precisely  thus  disposed  of  by  the  same  court  in  Badger  v.  Phinney, 
15  Mass.  359;  which  shows  how  little  any  interpretation  of  Manby 
v.  Scott  has  been  respected  by  it.  The  others,  Vasse  v.  Smith, 
Wheelock  v.  Wheelwright,  and  perhaps  Peigne  v.  Sutton,  4  M"1  Cord 
387,  rest  on  no  very  distinctive  principle,  but  assume  that  an  act 
subversive  of  the  contract,  is  a  conversion.  But  Campbell  v.  Stakes, 
though  entitled  to  less  authority  merely  as  a  decision,  being  the 
judgment  of  a  popular  court,  yet  distinctly  enough  discloses  the 
foundation  of  the  doctrine.  The  contract,  it  was  justly  said,  com- 
prises a  promise  to  keep  the  thing  from  harm  and  return  it  at  the 
stipulated  time;  for  a  negligent  breach  of  which,  it  was  admitted, 
the  infant  would  not  be  liable  as  for  a  tort.  But  it  was  said  that 
any  positive  act  of  injury  inconsistent  with  the  contract,  would 
disaffirm  it  and  leave  him  liable  as  if  there  had  never  been  a  con- 
tract. What  is  that  but  to  make  him  a  tortfeasor  by  construction? 
It  is  scarce  maintainable,  however,  that  a  positive  breach  of  the 
contract  is  an  unqualified  disaffirmance  of  it.  Where  the  infant 
intended  no  disaffirmance,  I  am  unable  to  see  how  the  adult  shall 
intend  it  for  him,  or  insist  that  he  rescinded  the  whole  by  perhaps 
an  inconsiderable  breach  of  a  part.  However  convenient  such  a 
pretext  might  be  to  add  a  new  responsibility  to  the  predicament  of 
the  bailee  or  to  extricate  the  bailor  from  an  old  one,  it  is  to  be  re- 
membered that  the  exercise  of  the  privilege  is  not  for  the  adult  but 
the  infant.  I  know  nothing,  nor  did  I  ever  before  hear,  of  a  con- 
structive election  to  disaffirm  in  order  to  strip  an  infant  of  his  pri- 
vilege, and,  by  turning  him  from  a  contractor  into  a  trespasser,  to 
put  him  in  a  worse  condition  than  if  the  contract  had  been  inde- 
feasible. Such  a  construction  is  not  in  keeping  with  the  benign 
principles  of  the  common  law,  which,  in  other  cases,  holds  him  only 
to  such  acts  as  are  beneficial  to  him,  and  declares  such  as  are  posi- 
tively detrimental  to  him  to  be  positively  void.  Even  were  that 
otherwise,  yet  to  give  to  an  injury  done  to  the  thing  bailed  the 
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character  of  an  independent  trespass,  would  require  the  bailment 
to  have  been  first  terminated;  for  the  very  foundation  of  the  argu- 
ment is,  that  the  contract  was  out  of  the  way  at  the  time ;  but  by 
the  most  attenuated  construction,  its  cessation  and  the  inception  of 
the  wrong,  could  be  but  simultaneous.  On  what  principle,  then, 
can  it  be  a  trespass?  The  distinction  taken  in  the  Six  Carpenters' 
Case,  8  Co.  146,  betwixt  an  authority  given  by  the  law,  whose 
abuse  makes  the  offender  a  trespasser  from  the  beginning,  and  a 
license  by  the  party,  whose  abuse  does  not,  has  never  been  ques- 
tioned. The  killing  of  a  beast  distrained  by  the  grantee  of  a  rent 
charge  makes  not  the  distress  a  trespass,  because  it  is  given  by  the 
grant  and  not  by  the  law,  1  Ins/.  141.  The  reason  is  that  a  party 
is  entitled  to  the  best  protection  the  law  can  give  against  the  abuse 
of  an  authority  delegated  not  by  himself  but  by  the  law,  which, 
to  that  end,  makes  void  every  thing  improperly  done  under  it; 
whi  e  a  party  who  gives  an  authority  to  an  unsafe  person  has  only 
himself  to  blame  for  it.  6  Wils.  Buc,  561.  Now  taking  for  granted 
that  the  act  annihilated  the  contract,  it  cannot  be  denied  that  there 
was  a  precedent  license  for  an  excessive  use  of  which,  the  infant 
is  sought  to  be  charged  as  for  a  trespass,  with  what  pretence  of 
reason,  when  an  adult  could  not  be  so  charged,  it  is  unnecessary  to 
say.  The  theory  on  which  a  breach  of  contract  has  been  thus 
turned  into  a  trespass,  is  as  incomprehensible  to  me  as  the  theory 
on  which  a  common  recovery  bars  an  entail ;  and  why  we  should 
employ  any  juggle  whatever  to  tear  from  an  infant  the  defences 
with  which  the  law  has  covered  his  weakness,  is  equally  incom- 
prehensible. In  the  American  courts,  the  hardship  of  particular 
cases,  as  in  the  earlier  decisions  on  the  statute  of  limitations,  seems 
to  have  run  away  with  the  law;  but  it  is  to  be  remembered  that 
particular  hardships  are  to  be  borne  in  giving  effect  to  every  gene- 
ral principle  of  policy.  To  fritter  away  the  rule  by  exceptions 
such  as  these,  would  expose  a  child  of  the  most  tender  years  to  an 
action  for  the  destruction  of  a  delicate  or  dangerous  instrument 
thoughtlessly  or  wickedly  put  into  his  hands;  for,  in  contemplation 
of  law,  an  infant  of  three  years  is  not  inferior  in  discretion  to  one 
of  twenty.  The  mischiefs  to  which  minors  are  exposed  from  the 
cupidity  of  those  whose  trade  it  is  to  pamper  their  appetites,  are 
sufficiently  depicted  in  Penrose  v.  Curren ;  and  we  are  not  disposed 
to  surrender  the  principle  asserted  in  it.  It  is  clear  that  the  evi- 
dence of  infancy  ought  to  have  been  admitted ;  and  that  the  court 
erred  also  in  directing  that  if  the  infant  hired  the  horse  to  go  to  a 
particular  place  and  injured  him  by  going  beyond  it,  he  was  guilty 
of  a  conversion. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Garret  against  Rex. 

A  bequest  of  the  interest  or  produce  of  a  fund,  without  limitation  as  to  the  extent  of 
its  duration,  is  a  bequest  of  the  fund  itself. 

ERROR  to  the  common  pleas  of  Lebanon  county. 

John  Garret,  administrator  of  Sophia  Garret,  against  Abraham 
Rex,  executor  of  Samuel  Rex,  who  was  executor  of  Jacob  Umbe- 
hand. 

The  facts  agreed  upon  and  to  be  considered  as  if  found  by  the 
verdict  of  a  jury,  in  the  nature  of  a  special  verdict,  are  as  follows, 
viz: 

On  the  13th  of  August  1811,  Jacob  Umbehand  made  his  last  will 
and  testament  in  writing,  which  was  duly  proved,  and  letters  tes- 
tamentary were  in  due  form  of  law  issued  to  Samuel  Rex.  The 
said  Jacob  Umbehand  died  on  the  20th  of  August  1811. 

That  the  said  Jacob  Umbehand  died  leaving  a  widow,  named 
Susannah,  and  four  children,  to  wit:  John  Umbehand,  Catharine 
Umbehand,  Susannah  and  Sophia. 

That  Sophia,  one  of  the  daughters  of  the  said  Jacob  Umbehand, 
and  legatee,  named  in  the  said  last  will  and  testament,  intermarried 
with  the  said  John  Garret,  plaintiff,  on  or  about  the  6th  day  of 
August  A.  D.  1813. 

That  the  said  Sophia  had  with  her  husband  one  only  child. 

That  the  said  Sophia  died  on  the  15th  of  September  1816,  (leav- 
ing her  husband,  John  Garret,  and  a  son,  an  only  child,  who  was 
born  on  the  10th  of  September  1816,)  intestate;  and  said  child 
died  on  or  about  the  26th  of  November  1816. 

That  the  said  Susannah,  widow  of  the  said  Jacob  Umbehand, 
the  testator,  died  the  10th  of  October  1835,  aged  eighty-nine  years, 
two  months,  twenty-seven  days. 

The  300  pounds  of  the  money  of  the  testator  were  put  out  at 
interest  from  the  15th  of  April  1812,  until  the  death  of  the  said 
widow,  by  the  executor  of  the  last  will  and  testament. 

That  letters  of  administration  were  in  due  form  of  law  granted 
by  the  Register  of  Lebanon  county,  unto  the  said  John  Garret,  of 
all  and  singular  the  goods,  &c.,  of  the  said  Sophia  Garret,  which 
are  also  made  part  of  the  case  stated,  and  bear  date  prior  to  the 
instituting  this  suit. 

That  letters  testamentary  were  in  due  form  of  law  granted  to 
the  said  Abraham  Rex,  executor  named  in  the  last  will  and  testa- 
ment of  the  said  Samuel  Rex,  named  as  executor  in  Jacob  Umbe- 
hand's  will,  and  has  the  said  300  pounds  in  his  hands,  ready  to  be 
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paid  over  to  the  person  to  whom  the  court,  under  the  facts  stated, 
shall  say  it  of  right  belongs. 

The  question  submitted  to  the  court,  on  the  foregoing  statement 
of  facts,  is,  whether  the  said  John  Garret  is  entitled  to  any  part  of 
the  300  pounds,  so  as  aforesaid  ordered  and  directed  to  be  put  at 
interest  during  the  lifetime  of  the  testator's  widow? 

That  if  the  court  is  of  opinion  that  the  said  John  Garret  is  en- 
titled to  the  fourth  part,  then  the  court  shall  enter  judgment  in 
favour  of  the  plaintiff,  for  the  sum  of  200  dollars,  and  the  costs  of 
suit. 

That  if  the  court  is  of  opinion  that  the  said  John  Garret  is  not 
entitled  to  a  part  of  the  said  sum  of  300  pounds,  that  then  the 
court  shall  enter  judgment  in  favour  of  the  defendant,  with  costs 
of  suit. 

In  the  name  of  God,  amen;  I  Jacob  Umbehand,  late  of  Heidle- 
burg  township,  in  the  county  of  Dauphin,  and  Commonwealth  of 
Pennsylvania,  farmer,  being  at  present  sick  and  weak  in  body,  but 
of  sound  and  disposing  mind,  memory,  and  understanding,  thanks 
be  to  Almighty  God  for  the  same,  and  knowing  that  it  is  appointed 
for  all  men  once  to  die,  and  not  knowing  the  time  thereof,  I  have 
thought  proper  and  do  make  and  publish  this  my  last  will  and  testa- 
ment in  manner  and  form  following,  that  is  to  say:  First,  I  recom- 
mend my  soul  into  the  merciful  hands  of  Almighty  God,  who  gave 
it,  and  my  body  to  the  earth  to  be  buried  in  a  decent  and  Christian 
like  manner.  Second,  it  is  my  will  that  all  my  just  debts  and 
funeral  expenses  be  fully  paid  and  satifised  by  my  executors  here- 
inafter named  as  soon  after  my  decease  as  possible.  Item,  I  give 
and  bequeath  unto  my  beloved  wife,  Susannah,  during  her  life, 
the  two  lower  rooms  in  the  west  side  of  my  dwelling  house ;  as 
also  the  front  room  up  stairs  on  said  west  side  of  my  dwelling 
house ;  as  also  an  equal  right  with  my  son  John  in  the  kitchen, 
garret,  cellar,  and  yard,  and  also  to  the  bake  oven,  and  pump  of 
water,  and  one-half  of  the  garden,  which  my  said  son  John  must 
keep  in  good  order  with  dung;  also  as  much  fruit  of  every  kind  as 
she  may  want.  I  also  give  her,  my  said  wife  Susannah,  one  cow, 
to  have  her  choice,  two  good  beds  and  bedsteads,  one  ten  plate 
stove  and  pipe,  and  as  much  and  such  other  of  my  house  and 
kitchen  furniture  as  she  may  want,  and  the  sum  of  eighteen 
pounds  in  lawful  money  of  Pennsylvania,  and  it  is  my  will  that 
my  said  executor  shall  put  three  hundred  pounds  of  my  money 
out  at  interest,  from  the  15  day  of  Jlpril  next,  for  my  said  wife 
and  yearly  pay  her  the  interest.  Item,  I  give  and  bequeath  unto 
my  said  son,  John  Umbehand,  and  to  his  heirs  and  assigns  all  that 
my  plantation,  tract,  piece,  or  parcel  of  land,  situate  in  the  said 
township  of  Heidleburg,  and  county  of  Dauphin,  bounded  by  lands, 
of  Peter  Sheetz,  Nicholas  Swanger,  Adam,  and  Henry,  and  others, 
and  containing  169  acres  39  perches,  and  allowance  for  roads,  &c. 
To  hold  to  him,  the  said  John  Umbehand,  his  heirs  and  assigns 
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forever.  I  also  further  give  and  bequeath  unto  my  said  son,  John 
Umbehand,  and  to  his  heirs  and  assigns,  all  that  my  small  tract  or 
piece  of  wood  land,  situate  in  Elizabeth  township,  in  the  county  of 
Lancaster  and  Commonwealth  aforesaid,  bounded  by  lands  of 
Michael  Graybile,  Peter  Moore,  Henry  Moyer,  and  others,  and 
containing  about  10  acres,  be  the  same  more  or  less,  to  hold  to  him 
my  said  son,  John  Umbehand,  his  heirs  and  assigns  forever;  but  for 
which  said  plantation  and  two  tracts  or  pieces  of  land,  my  said  son, 
John  Umbehand,  shall  give  and  pay  unto  my  three  daughters, 
Catharine,  Susannah,  and  Sophia,  the  sum  of  two  thousand  one 
hundred  pounds,  lawful  money  of  Pennsylvania,  (in  gold  or  silver 
coin,)  in  manner  following,  that  is  to  say:  the  sum  of  100  pounds 
on  the  15th  April  1813,  to  my  daughter  Catharine;  the  sum  of  100 
pounds,  on  the  15th  April  1814,  to  my  daughter  Susannah;  the 
sum  of  100  pounds,  on  the  15th  April  1815,  to  my  daughter  Sophia; 
and  then  again  the  four  payments  of  100  pounds  to  my  daughter 
Catharine;  the  fifth  payment  to  Susannah,  the  sixth  payment  to 
Sophia;  and  then  to  begin  again  with  Catharine,  and  then  so  on, 
the  sum  of  100  pounds  yearly,  and  every  year,  until  each  of  my 
said  three  daughters  have  received  their  700  pounds;  and  my  said 
plantation  shall  be  bound  for  the  said  money.  Item,  it  is  further 
my  will,  that  my  said  son,  John  Umbehand,  shall  give  and  deliver 
unto  my  said  wife,  Susannah,  yearly,  and  every  year  during  her 
life,  as  a  further  compensation  for  my  plantation,  15  bushels  good 
wheat;  5  bushels  good  rye;  5  bushels  good  Indian  corn;  as  many 
potatoes  as  she  may  want;  as  many  fowls  and  eggs  as  she  may 
want;  one  good  fat  hog,  of  at  least  150lbs.  weight;  50lbs.  good  fat 
beef;  plenty  good  feed  and  stabling  for  her  cow  the  year  round; 
151bs.  good  hackled  flax;  6lbs.  good  wool;  and  as  much  good  fire 
wood  as  she  may  want,  to  be  cut  small,  and  delivered  at  her  house 
door.  I  further  give  unto  my  said  son,  John,  two  horses  or  mares 
and  their  geers,  and  two  cows,  to  have  his  choice ;  and  my  best 
waggon,  one  plow,  and  one  harrow;  and  to  my  three  daughters 
the  sum  of  50  pounds,  lawful  money,  aforesaid,  each  of  them;  and 
it  is  my  will,  that  my  said  wife  and  children  shall  continue  house- 
keeping together  until  the  5th  day  of  April  next ;  and  my  said  son, 
John,  shall  then  take  possession  of  my  said  plantation ;  and  my 
said  executor  shall  then  take,  an  inventory  of  my  movecible  ef- 
fects, not  herein  before  given,  and  shall  convert  the  same  into 
money,  by  public  vendue,  and  the  said  money,  as  also,  the  cash 
in  the  house  and  out  on  bonds  and  notes,  &c.,  shall,  by  my  exe- 
cutor, be  equally  divided  between  my  said  four  children  in  equal 
shares,  and  the  grain  that  may  be  in  the  ground  the  next  Spring 
to  remain  with  my  said  plantation;  and  what  I  have  hereunto 
given  unto  my  said  wife  and  each  of  my  said  children,  shall  be  in 
full  of  their  and  each  of  their  shares  and  estate  in  my  said 
estate.  And  lastly,  I  do  hereby  make  and  appoint  my  trusty  and 
good  friend,  Samuel  Rex,  of  the  said  township  of  Heidleburg,  Esq., 
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sole  executor  of  this  my  last  will  and  testament,  hereby  declaring 
this  to  be  my  last  will  and  testament.  In  witness  whereof,  I  have 
hereunto  set  my  hand  and  seal,  this  13th  August  1811. 

The  court  below  (Blythe,  president)  rendered  a  judgment  for  the 
defendant. 

Weidman,  for  plaintiff  in  error. 

Pearson,  for  defendant  in  error,  cited  4  Rawle  450;  4  Watts 
130;  15  Serg.  S?  Rawle  145;  2  Hop.  Leg.  331. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  case  appears  to  fall  within  the  rule  laid 
down  by  Mr  Roper  in  his  work  on  Legacies,  vol.  2,  331;  that 
whe*e  the  interest  or  produce  of  a  legacy  is  given  to,  or  in  trust 
for  a  legatee,  or  for  the  separate  use  of  such  legatee,  without  limi- 
tation as  to  continuance,  the  principal  will  be  considered  as  be- 
queathed also.  The  authorities  referred  to  by  Mr  Roper  in  sup- 
port of  this  rule  seem  to  establish  it  beyond  all  doubt  in  England. 
And  the  cases  of  Hellman  v.  Hellman,  4  Rawle  450,  and  Schriver 
v.  Cobeau,  4  Watts  130,  show  that  it  has  been  received  and 
adopted  here.  The  distinction  in  this  respect  between  a  devise 
of  realty  and  a  bequest  of  personalty  seems  to  be,  that,  in  the 
former,  words  of  limitation  must  be  added  to  give  more  than  an 
estate  for  life ;  but  in  the  latter,  words  of  qualification  are  required 
to  restrain  the  intent  and  duration  of  the  interest.  A  gift  of  the 
produce  of  a  fund  is,prima  facie,  a  gift  of  that  produce  in  per- 
petuity, and  is  consequently  a  gift  of  the  fund  itself,  says  Sir 
William  Grant,  in  Adamson  v  Armitage,  19  Ves.  416.  Unless, 
therefore,  it  shall  appear  either  from  the  nature  of  the  subject,  or 
the  context  of  the  will,  that  the  produce  or  interest  of  the  fund 
alone  was  intended  for  the  legatee,  the  gift  of  the  interest  will 
pass  the  principal.  In  the  case  before  us  the  intention  of  the  tes- 
tator, so  far  as  it  can  be  collected  from  the  will,  which  is  the  only 
evidence  that  can  be  received  of  it,  appears  to  be  in  accordance 
with  the  rule.  The  bequest  of  the  interest  upon  the  three  hundred 
pounds  to  his  wife,  is,  in  the  first  place,  absolute  and  unqualified. 
The  words  of  it  are  "  my  said  executor  shall  put  three  hundred 
pounds  of  my  money  out  at  interest,  from  the  15th  day  of  April 
next  for  my  said  wife,  and  yearly  pay  her  the  interest."  These 
three  hundred  pounds  do  not  appear  to  be  mentioned  or  even  al- 
luded to  again  in  any  other  part  of  the  will  with  a  view  to  make 
any  other  or  further  disposition  of  either  the  principal  or  interest 
thereof;  yet  it  is  evident  from  the  conclusion  of  his  will,  that  the 
testator  not  only  intended  thereby  to  dispose  of  all  his  estate;  but 
that  he  thought  he  had  done  so,  when  he  directed  in  the  following 
words:  "my  said  executor  shall  then  take  an  inventory  of  my 
moveable  effects,  not  herein  before  given,  and  shall  convert  the 
vi  — c 
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same  into  money,  by  public  vend/lie,  and  the  said  money,  as  also 
the  cash  in  the  house,  and  out  on  bonds  and  notes,  &c.,  shall  by 
my  executor  be  equally  divided  between  my  said  four  children 
(which  were  all  the  children  he  had)  in  equal  shares,  and  the  grain 
that  may  be  in  the  ground  the  next  Spring  to  remain  with  my 
said  plantation,  and  what  I  have  hereunto  given  my  said  wife  and 
each  of  my  said  children,  shall  be  in  full  of  then-  and  each  of  their 
shares  and  estate  in  my  said  estate." 
Judgment  affirmed. 


Heffner  against  Knepper. 

H.  devised  all  his  real  estate  to  his  six  sons,  to  be  equally  divided  amongst  them  in 
quality  and  quantity,  and  charged  it  with  the  payment  of  legacies,  and  then  added, 
"  It  is  also  my  intent  and  meaning  that  if  any  of  my  sons  or  daughters  should  die 
without  a  lawful  issue,  then  is  such  a  one's  portion  to  be  divided  among  their  living 
brothers  and  sisters  or  their  heirs."  Held,  to  vest  in  the  devisees  an  estate  in  tail,  with 
a  remainder  in  fee  in  the  brothers  and  sisters. 

ERROR  to  the  common  pleas  of  Franklin  county. 

John  Heffner  and  others  against  Peter  Knepper  and  Jacob 
M'Ferran. 

The  following  case  is  stated  for  the  opinion  of  the  court,  subject 
to  writ  of  error,  by  either  party. 

The  title  to  the  lands,  for  which  this  ejectment  was  brought,  it  is 
admitted,  was  vested  in  fee  simple  in  John  Heffner,  deceased  On 
the  30th  of  August  1823,  the  said  John  Heffner  made  his  last  will 
and  testament,  duly  proved  and  recorded.  Albertus  Heffner  was 
one  of  the  sons  and  devisees  of  the  said  John  Heffner.  After  mak- 
ing the  said  last  will  and  testament,  the  said  John  Heffner  married 
Christiana  Brobst.  The  said  Christiana  is  yet  living,  but  has  been 
provided  for  by  a  marriage  contract,  dated  the  1st  of  March  1824. 
The  said  John  Heffner,  after  making  the  said  will  and  testament, 
had  a  son  born,  named  Daniel  Heffner  not  therein  provided  for. 
And  the  said  John  Heffner  died,  leaving  the  said  widow,  and  the 
said  Daniel,  besides  the  children  named  in  the  will.  On  the  12th 
of  February  1828,  George  Wertz  and  John  Heffner,  executors  of 
John  Heffner,  deceased,  appointed  John  Flanagan,  William  Boals, 
and  David  Wertz,  to  ascertain  and  value  the  parts  of  David, 
Frederick,  and  Albertus  Heffner,  according  to  the  said  will,  and 
the  tract  of  land,  for  which  this  suit  is  brought,  was  valued  and 
allotted  to  Albertus  Heffner.  On  the  llth  of  August  1828,  David 
Wertz,  the  guardian  of  the  said  Daniel  Heffner,  petitioned  the 
Orphans'  Court  of  Franklin  county,  for  the  valuation  and  partition 
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of  the  real  estate  of  the  said  John  Heffner,  deceased,  and  such  pro- 
ceedings were  had  in  said  court,  that  on  the  10th  of  November 
1828,  the  tract  of  land  for  which  this  suit  is  brought,  was  decreed 
by  the  said  court  to  C.  Heffner,  guardian  of  the  said  Albertus 
Heffner,  in  right  of  his  said  ward,  as  his  freehold  to  him  and  his 
heirs  and  assigns  forever.  On  the  4th  of  December  1833,  the  said 
Albertus  Heffner,  having  arrived  at  full  age,  entered  into  articles  of 
agreement  with  the  said  Peter  Knepper,  for  the  sale  of  the  said 
land  for  which  this  suit  is  brought.  The  said  Albertus  Heffner  had 
not,  at  the  date  of  said  agreement,  nor  afterwards  paid  any  money 
or  any  thing  towards  the  legacies  charged  on  his  land.  On  the 
13th  of  January  1834,  Albertus  Heffner  and  his  wife  executed  a 
deed  for  the  land  in  dispute,  to  Peter  Knepper.  On  the  17th  of 
January  1834,  the  said  deed  was  read  in  open  court,  and  on  mo- 
tion, was  ordered  by  the  Court  of  Common  Pleas,  of  Franklin 
county,  to  be  recorded  in  the  sheriff's  deed  book,  and  was  recorded 
in  the  sheriff's  deed  book.  The  said  Peter  Knepper,  on  the  30th 
of  May  1834,  paid  Abraham  Gonder  and  his  wife,  450  dollars,  in 
full  of  the  balance  of  their  legacy,  under  the  will  of  the  said  John 
Heffner,  deceased,  by  conveyance,  to  said  Gonder,  of  1 5  acres  of  the 
land  bought  from  Albertus  Heffner.  The  said  Peter  Knepper  has 
also  paid  to  Catharine  Helman  1 60  dollars,  being  interest  on  her 
legacy,  under  the  will  of  the  said  John  Heffner,  deceased.  The 
said  Peter  Knepper  has  also  paid  Mary  Miley  71  dollars  59  cents, 
being  interest  on  her  legacy,  under  the  said  will.  The  said  Peter 
Knepper  paid  to  Albertus  Heffner  the  said  1100  dollars,  except  the 
last  instalment,  of  250  dollars,  mentioned  in  the  said  articles  of 
agreement  between  them. 

The  said  Peter  Knepper,  also,  on  the  31st  of  March  1835,  paid 
off  the  recognizance  mentioned  in  said  proceedings  in  the  Orphans' 
Court,  entered  into  by  C.  Heffner,  guardian  of  Albertus  Heffner. 
On  the  9th  of  October  1832,  the  said  Frederick  Heffner,  one  of  the 
plaintiffs,  entered  into  articles  of  agreement  with  David  Monn,  and 
also  paid  Peter  Knepper  for  the  sale  of  land,  which  said  articles 
are  referred  to  and  made  a  part  of  this  case.  On  the  30th  of  De- 
cember 1835,  the  said  David  Heffner  executed  a  release  to  the  said 
Peter  Knepper  of  all  his  interest,  claim,  and  right  in  the  land  for 
which  this  suit  is  brought.  In  1835,  the  said  Albertus  Heffner  died 
without  lawful  issue.  The  said  Albertus  Heffner  left  a  widow 
who  is  yet  alive.  The  said  Jacob  M'Ferran  has  purchased  a  part 
of  the  land  in  dispute  from  the  said  Peter  Knepper. 

The  said  John  Heffner,  in  his  life  time,  made  deeds  in  fee  simple 
to  his  sons,  John,  Henry,  and  Conrad,  of  parts  of  his  real  estate, 
mentioned  in  said  will,  and  took  their  bonds,  which  constitute  a 
part  of  the  estate  of  the  said  John  Heffner,  deceased.  The  said 
John,  Henry,  and  Conrad  were  married  and  had  children  at  the 
time  of  said  conveyances. 

If,  under  these  circumstances,  the  court  shall  be  of  opinion  that 
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the  plaintiffs  are  entitled  to  recover  the  said  land  for  which  this  suit 
is  brought,  or  any  part  of  it,  then  judgment  to  be  entered  for  the 
whole  premises,  or  such  part  or  portion  as  they  may  be  entitled  to 
recover.  If  the  court  should  be  of  opinion  that  the  plaintiffs  are 
not  entitled  to  recover,  then  judgment  to  be  rendered  for  the  de- 
fendants. The  said  deed  from  Albertus  Heffner  and  wife,  to  Peter 
Knepper,  was  recorded  on  the  24th  of  February  1834,  in  the  re- 
corder's office,  of  Franklin  county.  The  deed  from  Peter  Knepper 
and  wife,  to  Gonder,  is  referred  to  and  made  a  part  of  this  case. 
The  plaintiffs  are  the  surviving  brothers  and  sisters  of  the  said 
Albertus  Heffner. 

Will  of  John  Heffner  referred  to. 

"  It  is,  also,  my  desire  that  all  my  personal  estate  within  a  con- 
venient time  after  my  decease,  shall  be  disposed  of  by  my  executors, 
and  the  money  accruing  thereof,  to  pay  all  my  just  debts,  and 
pattant  all  my  land  which  is  unpattant  to  this  date,  and  as  for  my 
real  estate,  the  same  shall  be  equally  divided  in  quantity  and 
quality  amongst  my  six  sons,  viz.  John,  he  is  to  retain  the  house  and 
messuage  where  he  now  lives;  Henry, Conrad, David, Frederick,  and 
Albertus,  each  of  the  five  last  sons  and  to  have  equally  in  amount 
with  my  son  John,  although,  nevertheless  my  son  John  has  re- 
ceived two  hundred  dollars  of  his  mother's  portion,  which  is  to  be 
deducted  from  his  portion  in  this  my  last  will  and  testament,  and 
to  be  divided  among  him  and  his  five  brothers,  the  mills  and  the 
water  works  is  my  desire  become  the  property  of  Frederick  and 
Albertus,  together  with  the  dwelling,  barn,  and  out  houses,  &c., 
and  so  much  land  adjoining  the  mills,  and  house,  and  barn,  to  be- 
come in  equal  value  with  their  natural  brothers,  and  should  they 
be  minor  children  at  the  time  of  my  decease,  then  shall  the  said 
mills  be  rented  to  my  son  Henry,  at  a  proper  rent,  by  their  guar- 
dians; also,  with  the  water  courses  and  water  rights,  shall  forever 
be  for  the  benefit  of  said  mills  and  machinery,  which  are  now  or 
which  may  be  erected  hereafter;  also,  it  is  my  aim  to  have  all  my 
real  estate  equally  divided  to  my  six  sons  equally  in  quantity  and 
quality  in  my  life  time;  otherwise,  my  executors  shall  appoint  three 
disinterestet  and  honest  citizens  to  divite  the  same,  in  quality  and 
quantity,  and  my  said  sons,  viz.  Henry,  Conrad,  David,  Frederick, 
and  Albertus,  may  take  their  portion  at  its  proper  value,  and  after 
my  six  sons  paid  to  their  sisters  the  following  portion,  then  shall 
they  have  a  free  release  for  the  property  they  possess,  to  wit. 
[The  testator  then  proceeds  to  make  bequests  to  his  several  daugh- 
ters.] And,  further,  it  is  my  will,  that  the  mountain  land  shall  be 
equally  divided  among  my  six  sons;  and,  also,  it  is  my  will  that 
my  son,  John,  shall  have  20  acres  of  pine  land,  from  John  Funks, 
along  up  the  main  road,  in  his  portion.  It  also  is  my  intend  and 
meaning,  that  if  any  of  my  sons  or  daughters  should  die  without 
a  lawful  issue,  then  is  such  a  one's  portion  to  be  equally  divided 
amongst  their  living  brothers  and  sisters  or  their  heirs;  the  above 
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mentioned  sums  I  give  and  bequeath  to  my  daughters,  is  to  be 
paid  by  my  six  sons  to  their  sisters  or  their  mentioned  heirs,  within 
eight  years  after  my  decease,  that  is  to  say:  one  eighth  part  is  to 
be  paid  yearly,  and  every  year  to  their  sisters,  until  the  whole  is 
paid ;  but  if  my  two  last  sons,  Frederick  and  Albertus,  should  be 
minor  children,  by  my  decease,  their  portion  is  to  be  paid  by  them 
in  the  same  gales,  after  they  become  of  age,  except  those  which  is 
excepted  in  the  contents  of  this  my  last  will  and  testament." 

The  court  below  (Thompson,  president)  rendered  a  judgment 
for  the  defendants. 

Chambers  and  M'Culloch,  for  plaintiffs  in  error. 
Smith  and  Washington,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  question  argued  in  this  case  is  one  which 
has  frequently  been  discussed  and  decided.  The  testator  directs 
his  real  estate  to  be  equally  divided,  in  quantity  and  quality, 
amongst  his  six  sons.  This,  by  virtue  of  the  word  estate,  would 
carry  the  fee.  He  afterwards  declares,  that  if  any  of  his  sons  or 
daughters  should  die  without  a  lawful  issue,  then  is  such  a  one's 
portion  to  be  equally  divided  amongst  their  living  brothers  and 
sisters  or  their  heirs.  This  limitation  over  upon  a  dying  without 
lawful  issue,  reduces  the  fee  to  an  estate  tail;  and  the  whole  devise 
is  then  of  an  estate  tail  with  a  remainder  in  fee  in  the  brothers  and 
sisters. 

The  attempt  in  this,  as  in  the  former  instances,  is  to  construe  the 
limitation  over  to  be  an  executory  devise,  by  considering  the 
dying  without  issue  the  same  as  dying  without  leaving  issue. 
But  the  construction  with  us  has  always  been,  that  the  words 
dying  without  issue  refer  to  an  indefinite  failure  of  issue.  Thus, 
in  Haines  v.  Wilmer,  3  Yeates  400,  the  testator  devised  to  his  son 
a  tract  of  land  to  him,  his  heirs,  and  assigns  forever,  he  paying  to 
his  sister  100  pounds,  and  to  his  mother  4  pounds  per  annum,  dur- 
ing her  widowhood;  and  after  similar  devises  to  his  other  children, 
added,  and  likewise  it  is  my  will,  that  if  either  of  my  children 
should  die  without  issue  lawfully  begotten,  then  each  and  every  of 
their  respective  shares  shall  be  equally  divided  amongst  the  sur- 
vivors. Great  stress  was  laid  on  the  word,  survivors,  and  the  case 
of  Pells  v.  Brown,  Cro.  Jac.  590,  relied  on  as  an  authority  for  con- 
struing it  an  executory  devise.  But  all  the  judges  agreed,  that  no 
case  decided,  on  wills  of  real  estate,  that  the  words  were  to  be  re- 
stricted to  a  dying  without  issue  at  the  time  of  the  death,  and  that 
the  word,  survivors,  had  often  been  ruled  to  make  no  difference. 

The  subsequent  cases  run  in  the  same  channel  without  devia- 
tion. Clark  v.  Baker,  3  Serg.  $•  Rawle  470;  Gause  v.  Wiley,  4 
Serg.  Sf  Rawle  409;  Caskey  v.  Brown,  17  Serg.  4'  Rawle  441. 
The  last  case  was  in  1835,  Sharp  v.  Thompson,  1  Wheat.  139, 
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which  is  substantially  the  same  as  Haines  v.  Wilmer,  and  they  can- 
not be  distinguished  from  the  present  case.  These  decisions  may 
be  considered  as  having  established  a  rule  of  property,  under  which 
many  titles  to  real  estate  are  held,  and  which  it  is  of  the  first  im- 
portance should  be  preserved  uniform  and  stable,  as  well  for  the 
security  of  property  held  under  it,  as  for  furnishing  a  guide  to  the 
ascertainment  of  title  in  future. 
Judgment  affirmed. 


Hemphill  against  Carpenter. 

After  the  lapse  of  seven  years,  the  lands  of  a  decedent  are  discharged  from  the  lien 
of  his  debts  not  of  record,  whether  they  be  in  the  possession  of  the  heir  or  a  pur- 
chaser; and  the  fact  that  the  heir  or  a  purchaser  knows  of  the  existence  of  a  debt,  and 
the  heir  agrees  that  it  shall  be  binding  upon  the  estate,  does  not  alter  the  case;  the 
purchaser  is  required  only  to  look  to  the  record ;  parol  proof  will  not  affect  him. 

ERROR  to  the  district  court  of  Lancaster  county. 

Joseph  Hemphill  and  James  Hopkins,  Esquires,  against  James 
Galbreath,  surviving  administrator  of  Samuel  Galbreath,  with 
notice  to  I)r  Abraham  Carpenter,  terre-tenant  of  the  land,  of  which 
Samuel  Galbreath  died  seized.  A  judgment,  de  bonis  inlestati, 
was  entered  by  consent  against  the  administrator  of  Samuel  Gal- 
breath, and  the  terre-tenant  made  defence,  that  his  land  was  not 
bound. 

The  court  below  (Hays,  president)  was  of  opinion,  and  so  in- 
structed, that  the  land  of  the  terre-tenant  was  not  bound.  Verdict 
and  judgment  for  the  terre-tenant. 

Norris,  for  plaintiff  in  error. 
Montgomery)  for  defendant  in  error. 

All  the  facts  and  questions  determined  are  fully  stated  in  the 
opinion  of  the  Court,  which  was  delivered  by 

HUSTON,  J. — Samuel  Galbreath,  a  son  of  B.  Galbreath,  claimed 
that  his  father  had  given  him,  as  an  advancement,  a  tract  of  land 
in  Lancaster  county.  The  other  heirs  contested  this:  and  an  eject- 
ment was  brought  for  it,  by  Dr  L.  Murray  and  wife,  in  right  of 
his  wife  and  the  other  heirs  of  B.  Galbreath.  Samuel  Galbreath 
employed  the  plaintiffs  as  his  counsel;  and  gave  the  two  single 
bills,  on  which  this  suit  is  brought,  one  for  200  dollars  and  another 
for  700  dollars,  payable  when  the  defendant  succeeded  in  that  suit; 
he  did  succeed.  The  cause  was  tried  in  1809,  and  verdict  and 
judgment  for  Samuel  Galbreath. 
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Samuel  Galbreath  died  in  1810,  leaving  three  children,  two  sons, 
and  a  daughter,  now  married  to  Dr  Lieper.  The  two  sons  are 
dead  without  issue;  James  died  first,  and  intestate.  The  interest 
of  Bartram,  the  other  son,  who  died  indebted,  was  sold  and  pur- 
chased by  Dr  Carpenter,  in  November  1827.  Lieper  and  wife 
sold  the  share  of  the  wife  (one  half)  to  Rufus  Kellog,  on  the  7th 
of  February  1827,  and  Kellog  sold  to  Dr  Carpenter,  on  the  8th  of 
June  1827. 

The  deposition  of  Mr  Lieper  was  taken  in  this  cause ;  much  of 
it  was  rejected  and  properly  rejected  as  irrelevant,  or  as  hearsay. 
The  part  admitted  stated  that  he  was  married  to  Miss  Galbreath, 
and  understood  from  others,  and  from  Dr  Carpenter,  (who  had 
been  guardian  of  his  wife,)  that  the  estate  was  incumbered  with 
certain  debts,  and  that  the  fees  of  James  Hopkins  and  Joseph 
Hemphill,  were  to  be  paid  out  of  said  estate ;  and  that  the  debts 
and  fees  were  always  calculated  when  he  estimated  the  value  of 
the  estate;  and  that  Rufus  Kellog  agreed  to  pay  deponent's  wife's 
proportion  of  the  debts  owing  by  the  said  estate,  among  which  the 
debt  to  Hopkins  and  Hemphill  was  enumerated.  The  deed,  how- 
ever, said  nothing  about  this.  Rufus  Kellog  is  dead;  but  his 
brother  Frederick,  who  was  present  at  the  sale  to  Dr  Carpenter, 
was  examined,  and  part  of  this  examination  was  also  properly  re- 
jected. He  stated,  that  he  was  not  present  at  the  previous  arrange- 
ment, but  was  present  when  the  money  was  paid,  and  the  deed 
executed  and  delivered;  at  this  time  there  was  conversation  be- 
tween them.  Dr  Carpenter  had  a  list  of  the  liens  on  the  land,  but 
deponent  does  not  know  the  items.  Dr  Carpenter  said  the  attor- 
neys' fees  were  high;  Rufus  said,  if  he  had  recovered  the  land  he 
would  have  had  to  pay  the  fees;  and  that  if  Dr  Carpenter  recovered 
it,  he  (Rufus)  would  have  sold  him  a  great  bargain.  The  said  fees 
and  liens  were  not  exactly  credited  against  the  price  of  the  land, 
but  deponent  understood  from  the  parties,  that  they  had  made  a 
lumping  bargain;  that  Dr  Carpenter  had  agreed  to  give  a  certain 
sum  (2000  dollars)  for  the  interest  and  right  of  the  said  Rufus,  in 
and  to  the  land,  whatever  that  interest  and  right  might  be,  subject 
to  all  the  said  liens  and  to  the  payment  of  the  said  fees;  Dr  Car- 
penter considered  the  said  fees  as  a  debt  against  the  property,  and 
urged  that  as  one  reason  for  the  sufficiency  of  the  price  he  had 
agreed  to  give. 

The  act  of  the  4th  of  April  1797,  provides  that  debts  not  secured 
by  judgment  or  mortgage,  shall  not  be  a  lien  on  the  lands  of  a  de- 
ceased person  longer  than  seven  years,  unless  a  suit  is  brought  or 
the  bond  filed  in  the  office  of  prothonotary.  These  bonds  were 
not  filed,  and  the  suit  was  not  brought  until  1830,  more  than  twenty 
years  after  the  death  of  Samuel  Galbreath. 

Dr  Carpenter  appeared  to  the  suit  against  the  administrator,  and 
pleaded  that  this  land  was  not  liable  for  this  debt,  by  the  above  act. 
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The  plaintiff  replied  that  Dr  Carpenter  had  notice  of  the  lien,  and 
further,  that  it  formed  part  of  the  price,  &c.  Defendant  denied 
this. 

There  were  bills  of  exceptions  to  other  decisions  of  the  court, 
rejecting  testimony  offered  by  the  plaintiff,  which,  however,  were 
not  urged  here  as  error. 

Certain  points  of  law  were  proposed  to  the  court,  and  the  an- 
swers are  alleged  as  errors. 

The  first  was,  that  the  act  of  the  4th  of  April  1797,  before  re- 
ferred to,  only  protected  bona  fide  purchasers  of  the  lands  of  a 
deceased  person,  who  had  no  notice  of  the  debts.  The  repeated 
decisions  of  this  court  ought  to  have  put  this  point  at  rest.  Kerper 
v.  Hock,  1  Walts  9,  and  other  cases  since,  have  decided  that  this 
act  protects  children  who  have  not  sold,  as  well  as  purchasers  from 
other  children ;  if  it  did  not,  all  the  children  but  one  might  sell,  and 
the  land  be  clear;  and  the  whole  debts  fall  on  the  share  of  the 
youngest  child,  whose  minority  prevented  a  sale  by  such  child. 

Acts  of  limitation  operate  on  the  person  and  the  debt;  or,  as 
some  say,  the  remedy  for  the  debt ;  thus  six  years  bars  the  recovery 
of  a  simple  contract  debt ;  but  as  this  limitation  is  for  the  benefit  of 
the  debtor,  he  may  waive  it,  and  continue  the  debt  or  revive  it  by 
a  new  promise.  Other  acts,  as  this  of  1797,  and  the  act  of  1798, 
limiting  the  lien  of  debts  and  judgments,  do  not  affect  the  debt  as 
between  debtor  and  creditor;  that,  so  far  as  respects  these  acts,  is 
not  touched,  but  they  affect  the  lien  on  lands  of  the  debtor.  The 
purchaser,  is  to  look  to  the  law  and  the  record,  and  his  case  is  to 
be  decided  by  these,  and  not  by  parol  proof,  or  any  proof  but  the 
record.  The  agreement  of  the  debtor  that  the  lien  shall  continue 
beyond  the  time  prescribed  by  law,  although  the  directions  of  the 
law  are  not  pursued,  would  not  affect  a  purchaser,  even  though  he 
was  told  of  such  agreement.  This  seems  to  be  the  clear  result  of 
Black  v.  Dobson,  11  Serg.  8?  Rawle  94,  and  Bombay  v.  Boyer,  14 
Serg.  8?  Rawle  253;  and  it  must  be  so,  or  liens  depend  not  on  the 
record  but  on  parol  evidence. 

A  second  proposition  submitted  was:  If  the  jury  believe,  on  the 
evidence,  that  the  plaintiffs  omitted  to  bring  suit  on  the  single  bills 
within  seven  years  after  the  death  of  Samuel  Galbreath,  in  conse- 
quence of  an  understanding  with  the  heirs,  that  they  should, 
nevertheless,  remain  a  charge  on  the  land  in  the  hands  of  the  heirs; 
and  that  Dr  Carpenter,  as  guardian  of  Juliet  Galbreath,  was  a 
party  to  this  arrangement,  and  acceded  to  its  propriety,  and  after- 
wards purchased  the  share  of  Bartram  Galbreath,  at  sheriff's  sale, 
and  the  share  of  Juliet,  from  a  purchaser,  with  notice  of  the  ar- 
rangement, and  received,  at  the  time  of  the  latter  purchase,  an 
allowance  and  actual  deduction  from  the  price  and  valuation  fixed 
upon  the  same,  with  the  understanding  that  they  remained  charged 
upon  the  land,  and  should  be  paid  out  of  it,  he  cannot  now  take 


May  1837.]  OF  PENNSYLVANIA.  25 

[Hemphill  v.  Carpenter.] 

advantage  of  the  act  of  the  4th  of  April  1797,  to  hold  the  same 
discharged  from  the  debt  due  the  plaintiff  from  the  estate  of  Samuel 
Galbreath. 

To  this  the  court  answered:  First,  "There  is  no  allegation  that 
the  plaintiffs  omitted  to  bring  suit  on  the  single  bills  within  seven 
years  after  the  death  of  Samuel  Galbreath,  in  consequence  of  such 
an  arrangement  as  is  here  mentioned,  or  that  Dr  Carpenter,  as 
guardian  of  Juliet  Galbreath,  was  a  party  thereto.  These  facts 
are  consequently  out  of  the  issue;  and  if  they  were  not  so,  I  do 
not  think  there  is  any  evidence  of  them  in  the  cause.  With  respect 
to  the  latter  portion  of  this  proposition,  I  am  of  opinion,  that  if  the 
fact  be  established,  by  the  testimony,  that  Dr  Carpenter  obtained 
the  land  of  Frederick  Kellog  at  a  less  price,  in  consequence  of  this 
claim  upon  these  single  bills,  yet  he  is  not  precluded  from  the  bene- 
fit of  the  act  of  the  4th  of  April  1797." 

We  see  no  error  in  this.  The  law  requiring  the  judge  to  write 
and  file  his  answer  on  legal  points  arising  in  the  cause,  would  pos- 
sibly have  been  beneficial,  if  it  had  not  been  improperly  used. 
No  counsel  ought  to  suggest  facts  of  which  there  is  no  evidence, 
nay,  which  were  impossible,  as  none  of  the  heirs  of  Samuel  Gal- 
breath were  of  age  within  seven  years  after  the  death  of  their 
father,  and  the  court  was  perfectly  right  in  laying  this  part  of  the 
request  out  of  the  case. 

As  to  the  other  part,  the  proof  is  express,  that  it  was  a  lumping 
bargain,  so  much  for  Kellog's  title,  whatever  that  might  be,  sub- 
ject to  all  the  liens,  and  to  the  payment  of  the  fees;  so  that  Dr 
Carpenter  should  stand  exactly  in  the  place  of  said  Rufus  Kellog, 
and  Rufus  to  be  at  no  expense  or  risk,  and  to  receive  said  price. 
It  will  be  observed  the  fees  spoken  of  were  to  become  due  in  a 
cause  then  to  be  tried;  and  if  it  should  be  gained,  Dr  Carpenter's 
bargain,  it  was  said,  would  be  a  very  good  one ;  that  part  of  the 
conversation  could  not  have  related  to  this  cause,  which  had  been 
tried  and  gained  in  the  lifetime  of  Samuel  Galbreath.  There  must 
have  been  some  other  cause  then  pending,  for  the  trial  of  which 
the  fees  spoken  of  became  due,  Our  reports  showed  there  was  such 
a  cause,  and  the  counsel  many  of  them  well  knew  it;  whether  Dr 
Carpenter  has  compromised  that  cause,  or  has  had  a  trial,  or  is  still 
to  have  one,  or  has  paid,  or  is  to  pay  the  fees  for  it,  we  know  not, 
nor  is  it  material  in  this  case. 

There  was  a  time  when  an  unaccountable  prejudice  existed  as 
to  the  act  of  the  legislature,  limiting  claims  and  time.  The  judges 
of  this  court,  some  of  whom  preceded  us,  were  among  the  first 
to  restore  this  class  of  most  beneficial,  and  actually  necessary  laws 
to  their  place  in  the  statute  book  and  jurisprudence  of  our  country. 
There  was  a  time  when,  if  a  testator  directed  in  his  will  that  his 
executor  should  pay  his  debts,  it  revived  debts  long  barred  by  acts 
of  limitation.  This  was  decided,  twenty  years  ago,  not  to  be  law 
vi. — D 
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in  this  state.  The  principle  then  overruled  is,  however,  attempted 
to  be  revived  in  this  cause.  A  judgment,  or  several  judgments, 
may  bind  or  may  have  bound  land ;  it  is  sold  and  the  purchaser 
takes  it  knowing  all  this,  and  gives  the  former  owner  a  price,  and 
is  to  take  the  land  subject  to  liens,  and  at  the  risk  of  title.  This 
cannot  keep  alive  a  lien  which  expires  thereafter,  or  revive  one 
which  had  expired,  or  restore  to  life  and  efficiency  an  adverse  title 
barred  by  lapse  of  time. 

It  is  not  necessary  to  say  any  thing  of  a  case  where  a  vendor 
makes  out  a  list  of  liens  which  bind  the  land  and  bind  him  per- 
sonally, and  sells  for  a  specified  price,  say  4000  dollars,  and  it  is 
agreed  the  vendee  shall  pay  these  debts,  amounting  to,  say  2000 
dollars,  and  pay  the  balance  to  the  vendor;  the  proof  is  express, 
that  that  was  not  the  agreement  in  this  case. 

The  court  decided,  that,  on  the  evidence,  if  all  was  believed,  the 
act  of  the  4th  of  April  1797,  barred  the  plaintiff's  recovery.  And 
as  this  was  right  we  need  say  nothing  more ;  but  the  court  went 
farther,  and  said  on  the  evidence,  plaintiffs  could  not  support  an 
action,  or  this  action,  against  the  defendant;  and  in  this  we  cannot 
say  there  is  error;  it  is  immaterial  what  would  have  been  the  law 
if  plaintiffs  had  proved  the  facts  supposed  in  their  second  point  to 
the  court;  or  had  made  out  a  case  different  from  this.  Such  case 
must  be  decided  when  it  occurs;  it  would  not  seem  to  be  within 
the  range  of  our  duty  to  say  any  thing  beyond  the  case  before  us. 
This,  also,  renders  it  unnecessary  to  notice  the  points  proposed  by 
the  defendant. 

Judgment  affirmed. 


Nice  against  Bowman. 

It  is  the  settled  practice,  under  the  act  of  the  20th  of  March  1724,  to  enter  a  judg- 
ment at  any  time  after  the  return  day  of  the  writ,  if  there  be  no  appearance  by  the  de- 
fendant, although  the  declaration  has  not  been  filed  five  days  before  the  return  day. 

A  paper  signed  by  two  persons,  acknowledging  themselves  to  be  bound  to  the  plain- 
tiff in  a  certain  sum,  as  special  bail  for  the  defendant,  which  is  merely  filed  without 
being  taken  by  a  judge  or  commissioner  of  bail,  is  utterly  void  as  a  recognizance  of 
special  bail. 

The  opening  of  a  judgment  and  letting  a  party  into  a  defence,  is  discretionary  with 
the  court,  and  a  refusal  to  do  so  is  not  a  subject  of  error. 

Proceedings  upon  a  fieri  facias  will  not  be  reviewed  upon  a  writ  of  error  to  the 
judgment  only. 

ERROR  to  the  common  pleas  of  Berks  county. 

This  was  an  action  of  debt  upon  a  bail  bond,  by  Henry  Bow- 
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man,  for  Jacob  George,  against  David  Nice,  John  Roth,  and  Charles 
Rhodes. 

The  writ  was  returnable  to  November  term,  1835.  The  decla- 
ration was  filed  on  the  llth  of  April  1836,  and  on  the  same  day 
judgment  was  signed,  and  a  fieri  facias  issued.  On  the  7th  of 
November  1836,  the  court  granted  a  rule  to  show  cause  why  all 
the  proceedings  in  the  case  should  not  be  set  aside,  upon  the  pay- 
ment of  costs  of  the  suit,  and  the  defendant  confessing  judgment 
in  the  original.  Upon  the  hearing  of  this  rule,  the  defendant  gave 
in  evidence  the  following  paper,  which  had  been  filed  among  the 
papers  in  the  original  action  against  David  Nice,  on  the  2d  of  Oc- 
tober 1835,  before  payment  had  been  signed. 

"  We,  John  Roth  and  Charles  Rhodes,  acknowledge  ourselves  to 
be  held  and  firmly  bound  unto  the  plaintiff,  in  the  above  stated 
case,  in  the  sum  of  600  dollars,  as  special  bail  for  the  defendant  in 
the  above  stated  suit." 

On  the  13th  of  August  1835,  David  Nice  was  discharged  as  an 
insolvent  debtor. 

The  court  below  (Banks,  president)  discharged  the  rule,  where- 
upon this  writ  of  error  was  sued  out,  and  the  following  errors  as- 
signed. 

1.  The  court  erred  in  entering  judgment  for  default  of  the  de- 
fendants' appearance;  no  declaration  being  filed  until  the  llth  of 
April  1836;  nor  then,  a  declaration  on  which  judgment  by  default 
could  be  founded  in  this  case. 

2.  The  court  erred  in  discharging  the  rule  to  show  cause  why 
the  judgment  should  not  be  opened  and  proceedings  set  aside. 

3.  The  court  erred  in  refusing  to  enter  an  exoneretur  on  the 
bail  bond  upon  which  the  suit  was  brought,  special  bail  having 
been  entered  in  the  original  case  before  this  suit  was  instituted. 

4.  The  court  erred  in  refusing  to  enter  an  exoneretur  on  the 
bail  bond,  upon  the  production  of  the  discharge  of  David  Nice, 
under  the  insolvent  laws. 

5.  There  was  also  error,  in  issuing  a  fieri  facias  before  a  writ 
of  inquiry  had. 

•fllricks  and  Johnston,  for  plaintiff  in  error,  cited  2  Serg.  4* 
Rawle  284;  2  Yeates  388;  1  Penn.  Rep.  148;  5  Watts  336. 

Strong,  contra,  cited  8  Serg.  4*  Rawle  502. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  a  proceeding  under  the  act  of  the  20th  of 
March  1724,  which  regulates  the  practice  on  writs  of  summons, 
and  arrest,  and  which  provides  that  if  the  defendant  in  the  writ 
does  not  appear,  at  the  return  day  thereof,  but  makes  default,  and 
the  officer  to  whom  the  writ  was  directed  certifies  to  the  court 
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upon  oath  or  affirmation,  that  on  or  before  the  return  day,  &c.,  he 
summoned  the  defendant,  &c.,  or  left  notice  in  writing  at  the  house 
of  defendant,  &c.  Upon  which  return,  if  the  defendant  has  been  so 
served  ten  days,  and  the  plaintiff  has  filed  his  declaration  in  the 
office,  five  days  before  the  court  to  which  such  writ  is  returnable, 
it  shall  be  lawful  for  the  plaintiff  to  file  a  common  appearance  for 
the  defendant  so  making  default,  and  proceed  to  judgment,  and 
execution,  by  nihil  dicit.  It  appears,  that  the  summons  was  duly 
served,  but  the  declaration  was  not  filed  within  the  five  days 
before  the  court  to  which  the  writ  was  returnable.  The  suit  was 
summons  or  debt  on  bond,  returnable  to  the  November  term  of 
1835,  and  the  declaration  was  filed  on  the  llth  of  April  1836,  and 
on  the  same  day  judgment  was  entered  for  default  of  appearance. 
It  is  very  clear,  that  the  directions  of  the  writ  have  not  been  pur- 
sued; for,  the  declaration,  instead  of  being  filed  five  days  before  the 
return  day,  was  not  filed  until  the  succeeding  term;  and  if  the 
question  were  a  new  one,  we  should  have  great  difficulty  in  sup- 
porting the  judgment.  But  time  has  not  been  considered  material, 
as  was  decided  in  Morrison  v.  Wetheral,  8  Serg.  $  Rawle  502. 
There  the  broad  question  was  decided,  that  a  judgment  by  default, 
under  the  act  of  the  20th  of  March  1724,  was  good  when  a  decla- 
ration has  been  filed,  and  the  defendant  has  not  appeared,  though 
the  declaration  was  not  filed  five  days  before  the  return  of  the  writ. 
The  declaration  was  filed  two  days  before  the  return,  but  whether 
filed  before  or  after  the  return,  can  make  no  difference  in  the  prin- 
ciple. It  has  not  been  the  practice,  says  Justice  Duncan,  in  de- 
livering the  opinion  of  the  court,  to  enter  an  appearance  for  the 
defendant  and  take  judgment  by  nihil  dicit,  but  to  enter  judgment 
by  default.  Nor  has  it  been  usual  to  file  declarations  before  the 
return  of  the  writ,  but  to  take  judgment  after  the  declaration  is 
filed  and  the  defendant  has  made  default  by  not  appearing.  When 
there  has  been  a  practice  for  more  than  half  a  century,  it  would 
be  unjust  to  return  to  the  strict  letter  of  the  law,  and  say  that  all 
has  been  error  during  that  period.  It  would  be  still  more  unjust 
to  alter  the  practice  after  it  has  been  sanctioned  by  a  decision  of  the 
court. 

But  it  is  said,  that  special  bail  was  entered  before  the  suit  was 
commenced  on  the  bail  bond,  and  after  special  bail  in  the  original 
action  was  entered,  and  the  judgment  cannot,  therefore,  be  sustain- 
ed. Union  Bank  v.  Haft,  2  Serg.  $f  Rawle  284.  But  was  special 
bail  entered?  The  paper  which  was  filed  among  the  records  of 
the  original  suit,  does  not  possess  any  one  of  the  requisites  of  spe- 
cial bail.  Bail  above,  or  bail  to  the  action,  must  be  put  in  either 
in  open  court,  or  before  one  of  the  judges  thereof,  or  else  before 
a  commissioner  appointed  for  that  purpose.  We  do  not  know  by 
whom  this  bail  was  taken,  but  the  probability  is,  it  was  taken  be- 
fore a  justice  of  the  peace,  and  transmitted,  and  filed  among  the 
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records  without  the  sanction  of  the  court  or  any  of  the  judges. 
The  court  were,  therefore,  right  in  treating  it  as  a  nullity  and  sign- 
ing judgment  by  default. 

The  objections,  that  the  court  erred  in  discharging  the  rule  to 
show  cause  why  the  judgment  should  not  be  opened  and  proceed- 
ings set  aside,  and  in  refusing  to  enter  an  exoneretur  on  the  bail 
bond,  upon  the  production  of  the  discharge  of  David  Nice,  under 
the  insolvent  laws,  have  not  been  sustained.  These  were  matters 
which  rested  in  the  sound  discretion  of  the  court  of  common  pleas, 
and  cannot  be  assigned  for  error  in  this  court. 

The  last  error,  in  issuing  a  fieri  facias  before  a  writ  of  inquiry 
had,  is  not  before  us,  the  writ  of  error  bringing  up  the  judgment 
only  and  not  the  execution. 

Judgment  affirmed. 


Eagle  against  Eichelberger. 

In  order  to  vest  a  title  in  the  purchaser,  to  goods  purchased  in  a  retail  store,  it  is 
necessary  that  they  should  be  separated  from  the  bulk  of  the  other  goods,  and  posses- 
sion should  be  delivered  with  as  little  delay  as  is  consistent  with  the  nature  of  the 
articles  purchased ;  otherwise,  the  transaction  is  fraudulent  as  to  creditors,  and  the 
goods  may  be  taken  in  execution  as  the  property  of  the  vendor. 

ERROR  to  the  common  pleas  of  York  county. 

This  was  an  action  of  trespass,  by  Dominick  Eagle  against  Adam 
Eichelberger,  sheriff  of  York  county,  for  levying  and  selling  cer- 
tain personal  property,  which  he  alleged  to  be  his,  upon  an  execu- 
tion against  C.  F.  Laise. 

The  goods  levied  were  in  the  store  of  Laise,  and  had  been  pur- 
chased by  Eagle,  the  plaintiff,  and  the  question  was,  whether  the 
sale  was  fraudulent  as  to  creditors,  which  depended  upon  parol 
testimony,  of  which  the  portion  following  is  material. 

John  Eagle,  sworn. — I  was  present  Avhen  my  brother  purchased 
the  articles.  They  were  to  be  purchased  and  to  be  delivered  in  a 
day  or  two;  the  goods  were  set  aside;  the  baskets  were  set  aside 
by  themselves;  the  flaxseed  remained  in  barrels,  as  it  had  previ- 
ously been  put  up;  the  rags  were  left,  not  removed  from  their 
place.  Laise  promised  to  send  the  articles  over,  the  first  time  his 
boat  should  go  over,  which  would  be  in  a  few  days.  The  leather 
mentioned  in  the  bill,  was  sent  over  the  next  day  in  his  boat.  The 
other  articles  remained.  My  brother  also  bought  a  piece  of  linen, 
which  he  took  home  with  him.  He  had  been  in  the  habit  of  buy- 
ing goods  in  that  way  of  Laise,  to  be  sent  over  afterwards  by  him. 
They  lived  about  three  or  four  miles  apart;  their  stores  are  that 
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distance.  Laise  kept  a  boat  for  carrying  goods  and  passengers 
across  the  river.  My  brother  lives  in  Columbia,  Lancaster  county, 
and  Laise  lives  in  York  county.  Laise  keeps  a  store.  Sale  to  my 
brother  on  Monday,  the  4th  of  August  1834.  Laise  agreed  to  let 
him  have  the  baskets  at  a  certain  price,  and  they  were  then  count- 
ed, and  moved  so  far  as  was  necessary  for  the  purpose  of  counting, 
but  remained  in  the  same  room  where  there  were  many  goods. 
The  first  .time  Laise's  boat  went  to  Columbia  he  was  to  send  the 
goods;  that  was  to  be  on  Wednesday  or  Thursday.  I  saw  no  mo- 
ney paid,  saw  no  bill,  but  saw  Laise  charge  them  in  the  book. 
My  brother  assisted  in  counting  and  moving  the  baskets. 

C.  F.  Laise,  sworn. — This  bill  I  made  after  Mr.  Eagle  had  gone; 
I  had  charged  him  in  the  book.  On  the  4th  of  August,  Eagle  was 
at  my  store,  and  I  sold  him  the  goods  mentioned  in  this  bill.  Our 
agreement  was,  that  I  should  send  the  leather  to  his  brother's  tan- 
nery, in  Washington,  the  first  time  I  went  there  with  my  boat.  The 
other  articles  I  was  to  send  to  Columbia  on  the  next  Thursday, 
when  my  boat  was  going  the  e  with  bark.  He  took  with  him  a 
piece  of  linen.  The  baskets  were  counted  off,  all  that  I  had.  The 
flaxseed  was  in  barrels,  I  showed  him  the  quality  of  it,  and  he 
agreed  to  take  it  also.  The  rags  were  on  the  upper  floor;  he  ex- 
amined them,  and  agreed  to  take  them  also.  I  was  indebted  to 
Eagle ;  do  not  know  when  the  bill  was  given  to  him.  It  was  after 
the  levy  that  I  sent  the  bill  to  Eagle.  Eagle  was  entitled  to  take 
the  goods  at  any  moment,  but  he  could  not  conveniently  take  them 
before.  He  said  he  could  not  take  them  then;  that  I  should  send 
them  in  that  way.  I  kept  a  boat  for  conveying  goods,  &c.,  to  Co- 
lumbia and  Washington.  I  was  not  at  home  when  the  sheriff 
made  the  levy.  Next  day  when  he  came  to  move  them  I  told 
him  that  the  goods  in  the  bill  A.  belonged  to  Eagle,  and  that  he 
would  sue  him  if  lie  took  them  away.  I  charged  the  goods  and 
agreed  to  send  them  as  I  was  in  the  habit  of  doing  with  others. 
The  rags  lay  in  a  pile,  on  the  upper  floor,  where  I  put  them  as  I 
bought  them  by  the  pound.  I  do  not  know  how  much  there  was, 
but  he  agreed  to  take  them  at  600  weight.  I  bought  the  flaxseed 
in  several  lots;  he  agreed  to  take  it  at  15  bushels;  he  was  to  mea- 
sure it  when  he  got  it  home.  I  gave  him  the  privilege  of  measur- 
ing it;  there  was  nothing  said  about  weighing  the  rags;  it  was  the 
first  lot  I  ever  sold.  Eagle  came  between  nine  and  ten  o'clock; 
he  was  never  there  before.  The  goods  were  mine  to  sell  as  my 
other  goods.  I  told  him  I  had  these  things  to  sell.  I  think  I  owed 
Eagle  more  than  the  goods  came  to.  I  sold  goods  to  Rumple  and 
Myers  shortly  before  the  levy;  15  dollars  worth  to  Rumple,  30  dol- 
lars worth  to  Myers,  on  debts  I  owed  them.  Mr.  Burg  bought 
some  on  the  5th,  in  my  absence,  which  he  returned  to  the  sheriff. 
I  was  indebted  to  Burg. 

The  court  below  (Durkee,  president)  was  of  opinion,  that  what- 
ever may  have  been  the  intention  of  the  parties,  the  transaction 


May  1837.]  OF  PENNSYLVANIA.  31 

[Eagle  v.  Eichelberger.] 

was  fraudulent  in  law,  if  the  goods  were  suffered  to  remain  in  the 
possession  of  the  vendor  longer  than  was  consistent  with  the  nature 
of  the  articles  purchased,  and  convenience  in  removing  them. 
Verdict  for  defendant. 

R.  J.  Fisher,  for  plaintiff  in  error,  cited  10  Serg.  4*  Rawle  202, 
419;  14  Serg.  #  Rawle  214;  5  Serg.  $>  Rawle  279;  Free.  Ch. 
285;  3  Bos.  fy  Pul.  583;  3  Starkie  148;  2  T.  Rep.  596;  Cowp. 
434;  1  Ld.  Ray.  286. 

Mayer  and  Evans,  contra,  cited  4  Rawle  260;  7  Wend.  404;  1 
Serg.  Sf  Rawle  101. 

PER  CURIAM. — The  law  of  the  case  is  settled,  as  far  as  it  can  be 
so,  by  judicial  decision;  and  it  would  be  mischievous  to  disturb  it. 
The  direction  was  accordant  to  the  principles  heretofore  laid  down, 
and  we  perceive  no  error.  In  respect  to  the  flaxseed,  the  sale 
was  conclusively  fraudulent.  It  was  not  purchased  as  of  any  par- 
ticular quantity,  but  was  to  be  measured  when  received  at  Colum- 
bia; and,  as  the  plaintiff  was  to  pay  only  for  what  he  should  get, 
what  was  there  in  the  bargain  to  prevent  the  vendor,  in  the  mean 
time,  from  selling  at  least  a  part  of  it  to  his  customers?  With  the 
fairest  intentions  on  the  part  of  the  plaintiff,  the  sale  might  have 
been  used  as  a  cover.  In  fact,  it  appears  to  have  been  incomplete 
even  between  the  parties,  and  to  have  been  no  more  than  a  con- 
tract to  sell.  But  it  is  also  a  strong  feature  that  the  goods  were 
not  separated  from  the  bulk  of  the  others  in  the  store.  A  man 
who  pays  for  a  coat  pattern,  acquires  no  property  in  the  piece  be- 
fore his  part  is  measured  and  cut  off.  Necessity  requires  that 
these  incomplete  sales  by  retail  storekeepers,  be  strictly  construed; 
for  it  would  lead  to  great  abuse  if  their  customers  were  liable  to 
be  prejudiced  by  the  negligence  of  those  who  preceded  them. 

Judgment  affirmed. 
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Commonwealth  against  Pool. 

An  administrator,  having-  in  his  hands  the  proceeds  of  his  intestate's  real  estate, 
made  by  a  sale  in  partition,  may  apply  the  same,  in  the  event  of  a  deficiency  of  personal 
assets,  to  the  payment  of  debts  of  the  intestate  not  barred  by  lapse  of  time ;  but 
may  not  apply  them  to  the  payment  of  a  debt,  the  lien  of  which  upon  the  intestate's 
estate  was  lost. 

The  limitation  annexed  to  the  lien  of  debts,  by  the  act  of  1797,  is  not  exclusively  for 
the  security  of  purchasers;  heirs  are  equally  the  objects  of  its  protection. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

Debt  upon  a  recognizance  in  the  orphans'  court,  for  23,595  dol- 
lars, conditioned  for  the  faithful  discharge  of  the  duties  of  Jacob 
Hise  and  John  Lowman,  in  making  sale  of  the  real  estate  of  John 
Hise,  deceased,  and  paying  over  the  proceeds  as  the  said  court 
should  decree. 

The  action  was  brought  by  the  Commonwealth  for  the  use  of 
John  N.  Millemore  and  wife,  who  was  a  daughter  of  John  Hise, 
deceased,  against  Samuel  Pool,  a  co-cogniser  with  Jacob  Hise  and 
John  Lowman,  administrators  of  John  Hise,  deceased. 

The  plaintiff  gave  in  evidence  a  proceeding  in  partition  in  the 
orphans'  court  of  Dauphin  county,  upon  the  petition  of  Jacob 
Hise,  one  of  the  children  of  the  intestate,  which  resulted  in  an 
order  to  the  administrators  of  John  Hise,  deceased,  to  make  sale  of 
the  estate,  and  they  then  entered  into  the  recognizance  upon  which 
this  suit  was  brought.  The  plaintiff  then  gave  in  evidence  the 
return  of  the  sale  by  the  administrators,  upon  which  a  decree  of 
distribution  was  made  by  the  orphans'  court,  awarding  to  each 
child  the  sum  of  1114  dollars  90  cents.  To  recover  this  sum  the  pre- 
sent suit  was  brought.  The  defendant  resisted  the  plaintiff's  re- 
covery upon  the  ground  that  there  were  debts  of  the  intestate  to 
which  the  administrators  had  applied  the  proceeds  of  the  sales  of 
the  real  estate,  and  as  evidence  of  it  produced  and  gave  in  evi- 
dence two  administration  accounts,  settled  by  them  in  York  county, 
in  which  they  had  charged  themselves  with  the  amount  of  the 
sales  of  the  real  estate,  and  obtained  credit  for  certain  debts 
paid  by  them.  This  evidence  was  objected  to  by  the  plaintiff, 
mainly  upon  the  ground  that  the  decree  of  distribution  among 
the  heirs,  of  the  proceeds  of  the  sale  of  the  real  estate,  by  the 
orphans'  court  of  Dauphin  county,  was  conclusive,  and  the  ad- 
ministrators had  no  power  to  make  any  other  appropriation  of 
them;  but  the  court  below  being  of  a  different  opinion,  received 
the  evidence,  and  sealed  a  bill  of  exceptions  at  the  instance  of 
the  plaintiff. 

The  defendant  offered  in  evidence  also  a  judgment  of  Martin 
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Rupp  against  the  administrators  of  John  Hise,  deceased.  John 
Hise  died  in  1819,  and  tlu's  judgment  was  obtained  in  a  suit  brought 
against  his  administrators,  in  1835,  founded  upon  an  account 
against  the  intestate,  from  1814  to  1817,  of  1073  dollars  56  cents. 
The  plaintiff  objected  to  the  evidence,  on  the  ground  that  the  debt 
was  barred  by  the  act  of  1797,  in  favour  of  the  heirs;  but  the 
court  received  the  evidence,  and  in  then*  charge  to  the  jury,  said 
that  it  was  a  valid  claim  upon  the  money  in  the  hands  of  the  ad- 
ministrators. This  was,  also,  the  subject  of  exception. 

J.  •#.  Fisher,  for  plaintiff  in  error. 

M'Cormick  and  M'Clure,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  only  exception  sustained  or  entitled  to  re- 
mark, was  taken  to  the  charge  in  relation  to  the  lien  of  the  deced- 
ent's debt  to  Rupp.  If  money,  the  representative  of  land,  converted 
for  partition,  follows  the  nature  of  its  principal,  the  lien  is  confess- 
edly gone;  and  it  is  decisive  that  the  conversion  was  for  distribu- 
tion among  heirs  and  not  creditors.  The  executor  or  administrator, 
having  the  money  in  hand,  may  undoubtedly  apply  it,  in  the  event 
of  deficiency  of  personal  assets,  to  debts  not  barred  by  time ;  but 
only  because  another  order  to  sell  would  be  nugatory;  and  thus 
his  indirect  power  over  the  fund,  like  the  conversion  of  it,  is  the 
creature  of  necessity.  That  power  is  collateral  to  the  purpose, 
which  is  not  to  pay  but  distribute ;  and  that  there  is  a  conversion 
at  all,  is  a  defect  that  is  endured  because  it  cannot  be  avoided,  but 
it  is  tolerated  no  further  than  is  necessary  to  accomplish  the  end  it 
was  intended  to  serve,  the  money  being  land  for  every  thing  else. 
Equitable  conversion  is  dependent  on  the  particular  object  to  be 
attained  by  it,  insomuch,  that  if  the  property  be  more  than  suffi- 
cient for  it,  the  surplus  passes,  at  the  next  transmission,  as  if  it  had 
not  been  converted  at  all.  Leigh  and  Dalzell,  2  L.  L.  1.  A  sale 
for  partition,  therefore,  works  a  conversion  of  the  form  without  a 
transmutation  of  the  essence ;  and  this  distinguishes  it  from  a  sale 
for  payment  of  debts,  of  which  transmutation  is  the  primary  and 
entire  intent.  So  far  was  this  distinction  carried  by  us,  in  Greider  v. 
M'Clay,  1 1  Serg.  4*  Rawle  224,  that  even  a  surplus,  after  payment 
of  debts,  was  held  to  belong  to  the  administrator,  and  not  the  heir;  in 
which  I  thought  established  analogies  were  transcended.  In  every 
judicial  sale  for  payment  of  debts,  however,  the  money  raised  for 
the  object,  is  in  a  course  of  administration,  and  no  process  lies 
against  it  to  enforce  or  continue  a  lien  on  it;  but  money,  raised  in- 
cidentally by  process  of  partition,  is  land  in  another  form,  and  at- 
tended with  inheritable  qualities.  In  Ferree  v.  Elliott,  8  Serg.  $ 
Rawle  312,  we  held  the  transmutation  to  be  incomplete  before  the 
confirmation  of  the  sale.  Its  completion,  however,  so  far  as  it 
depends  on  construction,  ought,  in  justice  to  the  interests  affected, 
vi. — E 
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to  be  deferred  to  the  last  practicable  moment,  which  I  take  to  be 
that  at  which  payment  over  is  made,  or  a  security  for  it  is  accepted. 
Being  land,  then,  for  purposes  of  descent,  why  is  not  the  money 
land  for  purposes  of  lien?  If  the  limitation  annexed  to  the  lien  by 
the  act  of  1797,  were  exclusively  for  the  security  of  purchasers, 
there  would  be  sufficient  reason  to  hold  the  debts  to  be  an  indefi- 
nite charge ;  but  as  the  heirs  are  equally  objects  of  protection,  there 
is  no  more  reason  to  dispense  with  the  injunctions  of  the  statute, 
where  the  form  of  the  property  has  been  changed,  in  respect  to  the 
one  than  there  is  in  respect  to  the  others;  in  both  cases  the  mis- 
chief to  be  remedied  by  it  is  the  same.  And  no  injustice  is  done  by 
this  to  the  creditor,  who  may  secure  his  debt,  by  simply  bringing 
and  prosecuting  an  action  or  filing  a  statement  of  his  demand 
within  the  seven  years;  in  neither  case  an  onerous  precaution. 
The  point  is  entirely  within  the  principle  of  Kerper  v.  Hoch,  1 
Watts  9;  and  the  debt  ought  not  to  have  been  allowed  as  a 
charge  on  the  fund  in  the  hands  of  the  administrators. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


M'Kinney  against  Reader. 


In  an  action  of  trespass  m  et  armis,  after  proof  of  the  trespass  complained  of,  it  is 
competent  for  the  plaintiff  to  give  evidence  of  the  amount  of  inconvenience  to  which 
his  family  was  put  by  the  act  of  trespass. 

In  such  action,  under  the  plea  of  justification  by  the  defendant,  that  he  took  the 
goods  as  a  distress  for  rent,  the  plaintiff  having  called  a  witness  to  testify  for  him,  it 
is  competent  for  the  defendant  to  show  that  the  witness  hud  connived  with  the  plaintiff 
to  cheat  him  out  of  his  rent. 

Under  our  act  of  Assembly  regulating  distresses  for  rent,  and  the  right  of  the  tenant 
to  replevy  the  same,  in  computing  the  time  in  which  the  tenant  may  replevy, 
the  day  upon  which  the  distress  was  made  is  excluded,  and  if  the  5th  day  then 
be  Sunday,  the  following  Monday  will  be  estimated  as  the  5th  day ;  and  during  this 
time  the  landlord  may  impound  the  property  distrained  upon  the  demised  premises. 

The  exemption  of  certain  goods  from  a  distress  for  rent,  is  a  privilege  which  the 
law  affords  to  tenants,  and  one  which  they  may  waive  by  their  contract. 

The  omission  of  a  landlord,  upon  his  making  a  distress  for  rent,  to  give  notice  to  the 
tenant  of  the  distress,  and  the  cause  of  it,  if  the  goods  distrained  were  replevied  be- 
fore sale,  does  not  make  him  a  trespasser  ab  initio. 

f       An  action  of  trespass  will  not  lie  against  a  landlord  for  distraining  for  more  than 
\  was  due. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

Samuel  Reader  against  Henry  M'Kinney  and  John  Nise. 
This  was  an  action  of  trespass  vi  et  armis,  for  breaking  and  enter- 
ing the  tavern  house  of  the  plaintiff,  and  carrying  away  his  goods. 
The  defendants  pleaded  not  guilty,  and  justified,  under  a  warrant 
of  distress  for  rent,  the  said  Henry  M'Kinney  being  the  owner  and 
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landlord.  After  the  plaintiff  had  given  in  evidence,  by  the  testi- 
mony of  several  witnesses,  the  taking  of  the  goods,  and  in  a 
manner  which  he  alleged  to  be  outrageous  of  his  rights  and  of 
the  law,  he  proposed  to  ask  a  witness,  "  how  the  plaintiff's  family 
got  along,  as  to  the  necessary  utensils  for  cooking,  for  eating,  chairs 
to  sit  on,  £c."  This  the  defendants  objected  to,  but  the  court 
overruled  the  objection  and  sealed  a  bill  of  exception. 

The  plaintiff  called  Mrs  Roarke,  as  a  witness,  to  prove  the  acts 
of  trespass  complained  of;  and  the  defendants  had  given  evidence 
tending  to  show  that  the  plaintiff  had  removed  some  of  his  goods, 
to  prevent  a  distress,  and  to  defraud  the  defendant  out  of  his  rent. 

He  offered  to  show,  after  the  evidence  given,  that  the  property 
removed  by  Reader,  or  those  who  alleged  that  they  had  purchased 
from  him,  was  subsequently  seen  in  possession  of  Mrs  Roarke  and 
Mrs  Dyer,  and  that  it  eventually  came  into  the  hands  of  plaintiff. 
To  show  connivance  between  these  witnesses  and  the  plaintiff  to 
defraud  the  landlord  of  his  rent;  to  show  that  the  plaintiff  himself 
withdrew  it  from  the  premises  to  cheat  the  landlord  and  prepare 
to  run  away,  and  to  show  that  plaintiff  is  not  entitled  to  recover 
damages  in  this  suit. 

The  plaintiff  objected  to  this  evidence,  and  the  court  sustained 
the  objection,  and  sealed  a  bill  of  exception  at  his  instance. 

Four  and  twenty  points  were  put  to  the  court,  by  the  respective 
counsel,  upon  which  they  were  requested  to  charge  the  jury.  The 
only  ones  material  to  the  cause,  and  the  answers  to  them,  appear 
in  the  opinion  of  the  court. 

•ftyres  and  Johnston,  for  plaintiff  in  error. 
fiawn,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  is,  a  bill  of  exception  to 
the  opinion  of  the  court  below,  in  admitting  evidence  objected  to 
by  the  counsel  for  the  defendants  there,  who  are  the  plaintiffs  in 
error  here.  We  perceive  no  error  in  the  admission  of  the  evidence 
mentioned  in  this  bill.  Though  it  was  not  evidence  per  se,  to 
prove  that  a  trespass,  such  as  is  laid  in  the  declaration,  was  com- 
mitted; still,  however,  as  evidence  had  been  previously  given  by 
the  plaintiff  below,  tending  to  prove  that  fact,  the  evidence  offered 
and  objected  to,  went  in  aggravation  of  the  injury  produced  there- 
by, if  any,  and  would,  therefore,  seem  to  have  been  properly  re- 
ceived. 

The  second  error  is  an  exception  to  the  opinion  of  the  court  hi 
rejecting  evidence  offered  by  the  defendants  below.  We  think  the 
evidence  set  forth  in  this  bill  was  admissible,  and  that  the  court 
erred  in  rejecting  it.  Mrs  Roarke  and  Mrs  Dyer  had  been  adduced 
as  witnesses  by  the  plaintiff,  and  testified  for  him  against  the  de- 
fendants, with  feelings  apparently  not  very  favourable  to  the  latter. 
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Was  it  not,  therefore,  proper  for  the  defendants  to  show,  that  if 
these  witnesses  were  to  be  accredited  at  all  by  the  jury,  it  ought  at 
least  to  be  with  some  grains  of  allowance?  The  testimony  offered 
certainly  went  to  show  that  they  had  taken  part  with  the  plaintiff; 
and  if  the  defendant,  M'Kinney,  had  a  just  claim  for  rent  due 
against  the  plaintiff,  to  show  further,  that  they  had  combined  with 
the  plaintiff  to  assist  him  in  putting  his  property  out  of  the  reach 
of  M'Kinney,  the  landlord,  with  a  view  to  defeat  him  in  getting 
his  rent;  in  short  to  defraud  him  of  it.  The  evidence,  therefore, 
might  have  had,  with  the  jury,  a  very  material  effect,  as  to  the 
credit  which  they  would  have  considered  these  witnesses  entitled 
to,  had  it  been  received.  Besides,  it  was  material  in  another  point 
of  view,  because  it  would  have  tended  to  repel  the  very  effect 
which  the  evidence  given  by  the  plaintiff  and  mentioned  in  the 
first  bill  of  exception,  was  intended  to  produce.  To  show  in  effect, 
that  if  the  landlord,  by  distraining  on  the  articles,  had  left  the 
family  destitute  of  the  necessary  utensils  for  cooking,  &c.,  the 
plaintiff  himself  was  the  occasion  of  it  by  his  fraudulent  conduct, 
in  putting  all  his  other  property  out  of  the  reach  of  the  landlord, 
and  leaving  the  latter  no  choice  of  articles  to  distrain  on,  in  order 
to  make  up  the  amount  of  the  rent  due.  We,  therefore,  are  of 
opinion  that  the  evidence  ought  to  have  been  admitted. 

The  third  error  is  an  exception  to  the  answer  given  by  the  court 
to  the  fourth  and  seventh  points,  submitted  by  the  counsel  for  the 
defendants  below.  By  their  fourth  point,  "  the  court  was  request- 
ed to  charge  the  jury,  that  when  the  property  of  a  tenant  was 
distrained  for  rent,  the  landlord  and  his  bailiff  had  a  right  to  im- 
pound or  leave  it  on  the  premises,  occupied  by  the  tenant,  out  of 
which  the  rent  issued,  if  they  impounded  or  left  it  in  the  most  con- 
venient and  suitable  place,  without  doing  any  other  injury  to  the 
tenant  than  necessarily  followed  the  distress  of  the  property;  and 
that  under  this  right,  if  they  believed  that  the  bar  room  occupied  by 
Reader,  was  the  most  suitable  and  convenient  place  in  which  the 
property  could  be  impounded,  left  and  secured;  and  that  Reader's 
wife  desired  the  whole  or  any  part  of  the  property  to  be  left  on  the 
premises,  and  that  by  so  leaving  it  in  said  bar  room,  and  securing 
it  by  the  only  adequate  means  of  security,  no  injury  resulted  to  the 
plaintiff,  further  than  necessarily  followed  the  distress  of  said  pro- 
perty, then  and  in  that  case,  defendants  committed  no  trespass,  by 
reason  of  impounding  and  leaving  the  property  of  the  plaintiff  in 
the  bar  room  upon  the  premises,  which  would  entitle  the  plaintiff 
to  recover  in  that  suit."  In  answer  to  this,  the  president  judge  of 
the  court  instructed  the  jury  that,  "  the  locking  up  the  property  in 
the  bar  room  and  keeping  possession  of  the  bar  room  six  or  eight 
days  was  illegal,  unless  it  was  done  by  the  consent  of  the  plaintiff's 
wife ;  whether  the  landlord  could  impound  on  the  premises,  in  any 
case,  without  consent  of  the  tenant,  he  would  not  then  decide." 
The  president,  in  his  general  charge  to  the  jury,  further  instructed 
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them  that  the  putting  of  the  goods  distrained  on  into  the  bar 
room,  and  placing  a  young  man  in  the  room  at  night  during  the 
time  before  mentioned,  was  irregular,  and  being  without  the 
consent  of  the  plaintiff,  or,  in  his  absence,  of  his  wife,  was  illegal 
and  made  the  defendants  trespassers." 

In  this  instruction,  thus  given  to  the  jury,  we  think  the  court 
erred.  By  the  evidence,  in  which  there  is  no  variance  whatever,  it 
appears  that  the  distress  was  made  on  Tuesday,  the  2d  day  of 
August  1836,  when  the  goods  distrained,  with  the  exception  of 
some  articles,  which  were  left  with  the  plaintiff's  wife,  at  her  re- 
quest, to  be  used  by  her  until  called  for,  upon  her  giving  bail  to 
deliver  them  up  then,  were  all  put  by  the  defendants  into  the  bar 
room  of  the  house  on  the  leased  premises,  and  the  door  thereof 
locked  by  the  landlord,  who  also  kept  the  key,  until  the  Monday 
following,  the  8th  of  the  same  month,  when  he  removed  what  he 
could  find  of  the  goods  there ;  the  plaintiff's  wife,  as  it  would  seem, 
having  some  how,  during  the  interim,  obtained  access  to  the  room, 
had  abstracted  part  of  them.  If,  in  reckoning  the  five  days  allowed 
by  our  act  of  assembly,  to  the  tenant  to  replevy  his  goods  when 
distrained  for  rent,  Tuesday,  the  day  on  which  the  distress  was 
made,  be  excluded,  the  5th  day  then  fell  on  Sunday.  Two  ques- 
tions then  arise  here :  First,  In  computing  the  five  days,  shall  the 
day  of  the  distress  be  included  or  excluded?  And,  secondly,  Shall 
Sunday  be  counted  as  one  of  the  five,  when  it  happens  to  be  the 
last  of  the  five  if  counted?  According  to  the  rule  adopted  and  laid 
down  in  Gosweiler's  Estate,  3  Penns.  Hep.  201,  Tuesday,  the  day 
on  which  the  distress  was  made  here,  would  be  excluded  and  Sun- 
day could  not  be  counted  as  one  of  the  five  days;  Monday,  there- 
fore, would  have  been  the  5th  day  after  the  distress.  It  is  true 
that  a  different  rule  has  been  adopted  in  England,  in  reckoning  the 
five  days  allowed  for  a  like  purpose  by  the  statute  of  2  W.  fy  M. 
sess.  1,  c.  5,  sec.  2,  as  to  the  commencement  or  first  day  thereof;  in 
Wallace  v.  King,  1  Hen.  Bl.  Rep.  1 3,  the  day  of  the  distress  was 
held  to  be  the  first  of  the  five  days.  This  we  think,  however, 
is  rather  too  severe  a  construction  against  the  tenant;  and  as  there 
is  nothing  in  the  act  of  assembly  itself,  which  requires  that  the 
usual  mode  of  reckoning  tune,  as  laid  down  in  Goswieler's  case, 
should  be  departed  from,  we  not  only  deem  it  a  reasonable  indulg- 
ence to  the  tenant,  to  allow  him  the  benefit  of  five  full  days  at 
least  to  replevy  his  goods,  if  he  should  think  proper  to  do  so ;  but 
the  legislature,  being  acquainted,  as  may  be  supposed,  with  the 
rule  that  prevails  in  regard  to  the  computation  of  time  in  such  case, 
may,  therefore,  be  presumed  to  have  intended  that  the  day  of  the 
distress  in  reckoning  the  five  days  should  not  be  included,  other- 
wise, they  would  have  in  terms  directed  that  it  should  be  so. 
Tuesday,  then,  the  day  on  which  the  distress  was  made  here,  being 
excluded  by  the  rule,  the  5th  day  following  happened  to  be  Sun- 
day, but  Sunday  being  dies  non  juridicus,  a  day  on  which  the 
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tenant  could  not  sue  out  a  writ  of  replevin  or  have  any  proceeding 
of  the  kind,  it  cannot,  therefore,  be  counted  as  one  of  the  five;  and 
Monday  must,  of  course,  be  reckoned  as  the  5th  and  last  day, 
within  which  the  plaintiff  might  have  replevied  the  goods.  Seeing 
then  this  time  was  allowed  to  him  for  this  purpose,  can  it  be  con- 
sidered as  prejudicial  to  him,  that  a  reasonable  portion  of  the  leased 
premises  was  taken  by  his  landlord  and  appropriated  to  the  safe 
keeping  of  the  goods  distrained,  during  that  period.  It  must 
doubtless  be  in  most,  if  not  in  all  cases,  an  accommodation  or  be- 
nefit to  the  tenant  that  the  goods  are  not  removed  from,  but  kept 
on  the  leased  premises  as  long  as  he  has  a  right  to  replevy  them. 
It  certainly  saves  to  the  tenant  an  expense,  which  would  necessa- 
rily attend  the  removal  of  the  goods.  The  removal  of  goods  dis- 
trained was  one  of  the  great  evils  complained  of,  that  existed  at 
common  law.  The  landlord  might  have  driven  the  distress  from 
the  place  where  it  was  taken  into  another  place,  even  into  a  dis- 
tant county.  2  Inst.  206.  It  is  obvious  that  the  exercise  of  such 
a  power  must  have  been  attended  with  great  oppression;  more 
especially  as  the  tenant  was  obliged  to  provide  sustenance  for  his 
beasts,  if  they  were  impounded  in  an  open  pound;  and  the  beasts 
being  driven  into  a  foreign  county,  the  tenant  frequently  might  not 
even  know  where  to  make  a  replevin  of  them.  As  a  partial 
remedy  against  this  evil,  52  Hen.  3,  c.  4,  was  passed;  which  pro- 
hibited a  distress  from  being  driven  out  of  the  county  where  it  was 
taken.  And  again,  by  1  and  2  P.  4*  M.  c.  12,  it  was  further  provided, 
that  no  distress  of  cattle  should  be  driven  from  the  hundred,  &c., 
where  the  distress  was  taken,  except  it  be  to  a  pound  overt  with- 
in the  same  shire,  not  above  three  miles  distant  from  the  place 
where  taken ;  and  no  distress  made  at  one  time  to  be  impounded 
in  several  places,  under  a  penalty  of  one  hundred  shillings  and 
treble  damages.  Every  act  of  the  legislature  in  England,  respect- 
ing the  right  of  the  landlord  to  distrain  for  rent,  seems  to  have  been 
passed  for  the  purpose  of  restraining  him  in  the  exercise  of  this 
right  and  securing  the  tenant  against  being  stripped  of  his  property 
in  an  unreasonable  manner,  until  the  statute  of  2  W.  $•  M.  c.  5, 
which  bestowed  on  each  some  advantages  which  he  did  not  before 
possess.  Our  act  of  assembly  is  partly  a  copy  of  this  statute. 
Under  this  act,  the  landlord  having  acquired  an  authority  to  sell 
the  goods  distrained,  if  not  replevied  by  the  tenant  within  the  Jive 
days  before  spoken  of,  it  would  seem  from  what  President  Shippen 
has  said  in  Woglam  v.  Coperthwaite,  2  Dull.  69,  that  it  has  been 
the  usage,  both  before  and  since  the  passage  thereof,  to  impound 
on  the  premises  agreeably  to  the  directions  of  the  act  of  1 1  Geo.  2. 
The  clause  authorising  a  sale  in  the  statute  2  W.  8?  M.  c.  5,  is 
transcribed,  almost  verbatim,  in  our  act  of  assembly,  superadding 
thereto  a  requisition  of  six  days  previous  notice  for  the  sale,  not  in 
the  English  act.  And  President  Shippen  says,  the  case  of  Griffin 
v.  Scott,  2  Stran.  717,  was  determined  some  years  before  the  sta- 
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tute  of  1 1  Geo.  2,  in  which  the  court  say,  that  the  defendant  ought 
to  have  removed  the  goods,  which  were  distrained  by  the  defend- 
ant for  rent,  at  Jive  days'  end,  but  having  kept  them  for  eight  days 
in  the  house  on  the  leased  premises,  he  became  a  trespasser  for  the 
other  three  days.  This,  as  President  Shippen  remarks,  implied 
strongly,  necessarily  I  Avould  say,  that  the  construction  of  the 
statute  of  William  was,  that  the  distrainer  might  leave  the  distress 
on  the  premises  for  Jive  days,  mentioned  in  the  act,  that  the  tenant 
might  have  the  opportunity  of  replevying  them  in  the  same  plight 
in  which  they  were  distrained.  That  the  distress  might  have  been 
kept  for  the  Jive  days  on  the  leased  premises  by  the  lessor  without 
his  becoming  a  trespasser  before  the  statute  of  2  Geo.  2,  appears  to 
have  been  the  opinion  also  of  the  English  bar,  ever  since  the  opin- 
ion of  the  court  of  King's  Bench  expressed  to  that  effect  in  Griffin 
v.  Scott.  In  Reed  v.  Harrison,  2  Bl.  Rep.  1220,  Mr  WaDcer,  coun- 
sel for  the  plaintiff  therein,  whose  interest  it  was  to  have  contended 
against  it,  if  he  had  thought  so,  says,  "  In  distress  for  rent,  they 
(meaning  the  goods)  could  not  be  kept  there  (that  is,  on  the  leased 
premises)  lawfully  above  five  days,  and  staying  there  longer  made 
the  distrainer  a  trespasser  ab  initio;"  for  which  he  cites  Griffin  v. 
Scott,  2  Sir  an.  717.  And  adds  "  but  this  was  altered  by  statute 
1 1  Geo.  2,  showing  that  by  the  construction  put  on  the  statute  of 
W.  Sf  M.  the  landlord  was  justified  in  keeping  the  distress  on  the 
leased  premises  during  the  space  of  the  following  five  days,  but 
that  by  the  statute  of  1 1  Geo.  2,  he  was  still  further  protected  from 
being  deemed  a  trespasser  if  he  kept  it  there  beyond  that  period. 
In  Washborn  v.  Black,  M.  T.  1774,  in  note  to  Winterbourne  v. 
Morgan,  11  East  405,  which  was  trespass  for  entering  a  house 
and  taking  goods,  done  in  taking  a  distress  for  rent,  after  the  dis- 
tress was  taken,  a  man  was  left  till  the  5th  day,  when  the  goods 
were  replevied.  During  the  five  days  the  person  left  in  the  house 
went  into  different  parts  of  it.  Mr  Dunning  insisted  that  he  was 
a  trespasser;  for  he  ought  either  to  have  put  the  goods  all  into  one 
room  and  kept  possession  of  that  only,  or  to  have  removed  the 
goods  out  of  the  house.  And  he  cited  a  case  of  Thornton  v.  Cruth- 
ers  and  others,  before  Lord  Chief  Justice  Wilmot,  where  it  was  so 
holden.  Lord  Mansfield,  Chief  Justice,  said  that  the  strict  law  was 
so;  and  that  the  man  might,  if  he  pleased,  have  stripped  every 
room  and  put  all  the  goods  together,  and  by  that  means  greatly 
damaged  them."  So  that  the  course  adopted  and  pursued  here 
by  the  defendants  below  would  seem  to  be  the  one  that  has 
been  judicially  approved,  both  here  and  in  England;  and  doubtless 
must  commend  itself  to  the  reason  and  good  sense  of  every  intelli- 
gent mind.  In  the  case  last  mentioned,  Lord  Mansfield  also  left  it 
to  the  jury,  to  determine  whether  the  tenant's  wife,  the  husband 
absent,  had  not  consented  to  the  landlord's  interfering  with  the 
different  rooms  in  the  house  as  he  did ;  though  there  was  no  evi- 
dence of  any  express  assent,  other  than  that  she  had  been  heard  to 
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say,  "  how  much  she  was  obliged  to  Mr  Mountfort,  who  had  acted 
like  a  gentleman."  Had  it,  therefore,  been  necessary  for  the  jus- 
tification of  the  defendants  below,  it  might  perhaps  with  propriety 
have  been  left  to  the  jury  to  be  decided  as  a  matter  of  fact,  whether 
the  wife  of  the  plaintiff,  whose  husband  had  fled  from  the  county, 
with  an  intention,  it  would  seem,  to  abandon  the  leased  premises, 
as  he  has  never  returned  since,  but  shortly  afterwards  procured  his 
family  to  follow  him,  had  not  impliedly  at  least  assented  to  the 
defendant's  depositing  the  distress  in  the  bar  room  and  keeping  it 
there,  until  he  removed  them.  It  is  clear,  that  some  part  of  the 
articles  distrained,  were  left  in  the  house  at  her  request,  that  she 
might  have  the  use  of  them  for  the  time  being,  upon  Mr  Davis's 
becoming  bail,  that  they  should  be  produced  when  required.  These 
articles  were  not  put  into  the  bar  room.  And  the  landlord  having 
thus  disposed  of  part  of  the  goods  distrained,  by  leaving  them  in 
the  house,  it  possibly  might  be  a  question,  whether,  without  her 
consent,  he  could  have  removed  the  residue  and  impounded  these 
in  a  different  place,  unless  by  consent,  as  it  might  possibly  have 
been  said  that  it  was  against  the  statute  of  1  and  2  P.  fy  M.  which 
we  have  seen  among  other  things,  forbids  that  a  distress  made  at 
one  time  shall  be  impounded  in  several  places.  It  was,  at  all 
events,  evidence  upon  which  the  decision  of  the  fact  of  her  having 
assented  to  the  goods  being  impounded  in  the  house,  might  have 
been  submitted  to  the  jury. 

Something  was  said  about  the  defendant's  having  distrained  on 
goods  that  were  exempted  by  law.  That,  however,  could  not  be ; 
for  the  exemption  being  a  privilege  conceded  by  the  act  of  assem- 
bly, for  the  special  benefit  of  the  lessee  or  tenant  alone,  he  had  a 
right  to  waive  it;  and  he  did  do  so  expressly  in  this  instance  by  a 
clause  in  the  lease  to  that  effect. 

As  to  the  seventh  point  submitted  by  the  counsel  of  the  defend- 
ants below  to  the  court,  it  is  not  material  to  examine  it  further  than 
to  show  that  the  court  erred  in  their  direction  to  the  jury,  as  to  the 
effect  of  not  giving  the  notice  required  by  the  act  of  assembly,  ad- 
vising the  tenant  of  the  distress  and  the  cause  of  taking  it.  The 
court  below  say,  in  their  charge  to  the  jury,  "  In  this  case  there  is 
no  evidence  of  any  notice  of  the  distress  taken,  with  the  cause  of 
such  taking,  having  been  given  to  the  tenant  or  left  on  the  pre- 
mises. This  omission  is  fatal  to  the  proceedings  of  the  defendants. 
It  renders  their  whole  proceedings  under  the  right  of  distress  ille- 
gal, and  takes  from  them  that  ground  of  justification."  In  this 
we  think  the  court  erred;  for,  at  common  law,  such  notice  was  not 
required;  and  would  seem  to  be  necessary,  under  the  act  of  assem- 
bly only,  in  order  to  warrant  a  sale  of  the  distress  agreeably  to  the 
directions  thereof.  But  as  no  sale  was  made  of  the  distress  in  this 
case,  the  mere  omission  to  give  the  notice  required,  cannot,  of  itself, 
be  considered  sufficient  to  make  the  landlord  a  trespasser  ab  initio. 
A  mere  non-feasance  does  not  amount  to  a  trespass.  The  Six 
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Carpenters'  Case,  8  Co.  146.  But  here  it  may  be  said,  that  the 
landlord  evinced  his  intention  to  proceed  and  sell;  but  certainly 
that  was  all  he  did;  and  at  most,  it  was  only  a  declaration  of  in- 
tention, which  will  not,  without  some  act  done  in  pursuance  of  it, 
constitute  a  trespass.  There  must  be  some  positive  act  done,  that 
is  incompatible  with  the  right  of  the  party  to  make  the  distress,  in 
order  to  render  him  a  trespasser  ab  initio.  Gates  v.  Louns- 
bury,  20  Johns.  Rep.  427. 

The  court  below  also  seem  to  have  thought,  that  if  the  defend- 
ants distrained  for  more  rent  than  was  due,  they  thereby  became 
trespassers.  In  this  we  also  think  there  is  error;  for  it  is  in  effect 
but  an  excessive  distress,  which  at  common  law  was  perfectly  al- 
lowable ;  because  it  was  more  likely  to  induce  or  compel  the  pay- 
ment of  the  rent  due.  And  until  the  statute  of  Marlbridge,  52 
Hen.  3,  c.  4,  there  was  no  restriction  upon  the  landlord  in  this 
respect.  By  that  statute,  however,  it  was  provided,  "  that  all  dis- 
tresses should  be  reasonable,  and  that  persons  taking  unreasonable 
distresses  should  be  grievously  amerced  for  the  excess  of  such  dis- 
tress." But,  notwithstanding  the  provisions  of  this  act,  it  has  been 
settled  that  the  entry  and  distress  being  lawful  in  part,  for  the  rent 
actually  due,  and  the  whole  being  only  one  act,  trespass  will  not 
lie ;  that  it  is  not  like  the  case  of  a  subsequent  abuse  of  the  distress. 
But  the  proper  remedy  is  an  action  on  the  case  founded  on  the 
statute  of  Marlbridge,  3  Lev.  48;  Lynn  v.  Moody,  Fitzg.  85;  S. 
C.  2  Stran.  856;  Hutchins  v.  Chambers.  1  Burr.  590.  The  court 
also  seem  to  have  entertained  the  opinion,  where  the  rent  is  pay- 
able quarterly  and  one  quarter's  rent  has  become  payable,  and 
part  of  the  second  quarter  has  run,  as  was  the  case  here,  that  the 
landlord  may  not  only  distrain  for  the  quarter's  rent  that  has  fallen 
due,  but  for  the  portion  of  the  second  quarter  that  has  passed. 
This  is  clearly  a  mistake  of  the  law  in  this  respect;  so  far  from  it 
being  in  the  power  of  the  landlord  to  do  so,  that  he  cannot  even 
distrain  on  the  same  day  that  the  rent  becomes  due;  but  must 
wait  at  least  until  the  day  after,  which  is  the  earliest  time  at  which 
he  can  distrain  for  it,  if  not  paid.  1  Inst.  47,  b.,  note  6;  Sir  M, 
Hale. 

In  regard  to  the  liquor  of  the  plaintiff  that  was  testified  to  have 
been  drunk,  upon  the  giving  out  of  the  defendant,  the  landlord,  if 
the  maxim  de  minimis  non  curat  lex  be  not  applicable  to  it,  it 
will  not  make  the  defendants  trespassers  as  to  their  entry  into  the 
house ;  the  landlord  alone,  who  acted  in  this  matter,  might  perhaps 
in  an  action  of  trespass  de  bonis  asportatis  be  made  responsible 
for  the  worth  of  it.  Dod  v.  Monger,  4  Mod.  216.  But  it  would 
seem  rather  to  have  been  given  as  a  treat  or  compensation  to  those 
who  were  employed  in  putting  the  property  distrained  into  the  bar 
room,  which  the  plaintiff,  as  the  tenant,  might  ultimately  have 
been  obliged  to  satisfy,  if  it  had  not  been  done  by  means  of  what 
vi. — F 
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was  his  own.     It,  therefore,  possibly  might  have  been  a  benefit  in- 
stead of  an  injury  to  him. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Eichelberger  against  Morris. 

Testator  appointed,  as  his  executors  two  persons  who  were  indebted  to  him  on  bond, 
one  as  principal,  the  other  as  surety.  Held,  that  this  was  a  release  of  the  bond  as  to 
both,  and  that  the  amount  thereby  became  assets  in  the  executor's  hands. 

ERROR  to  the  common  pleas  of  York  county. 

Debt  on  bond.  Charles  A.  Morris,  administrator  of  John  Mor- 
ris, against  Charles  A.  Barnitz,  Esq.,  and  Thus.  Eichelberger, 
executors  of  the  will  of  Frederick  Eichelberger,  deceased. 

Case  stated  considered  in  the  nature  of  a  special  verdict. 

On  the  21st  day  of  April  1807,  Frederick  Eichelberger,  the 
defendants'  testator,  and  Thomas  Eichelberger,  one  of  the  defend- 
ants, executed  a  joint  and  several  bond  to  Dr  John  Morris,  the 
plaintiff's  testator,  conditioned  for  the  payment  of  300  dollars  on 
the  21st  of  April  1808,  with  interest  from  date,  (pro  ut  said 
bond  hereunto  annexed,)  which  said  bond,  principal  and  interest  is 
still  due  and  unpaid.  Dr  Morris,  the  plaintiff's  testator,  made  his 
will  appointing  Thomas  Eichelberger,  one  of  the  defendants, 
Andrew  Cramer  and  Jacob  Hay,  executors  thereof,  who,  on  the 
1st  day  of  December  1808,  duly  proved  the  said  will  and 
took  upon  themselves  the  administration  of  the  estate.  On  the 
5th  of  December  1808,  they  filed  an  inventory  of  the  personal 
estate  of  the  deceased,  which  included  the  bond  upon  which  this 
suit  is  brought;  and  on  the  10th  of  August  1815,  they  settled  their 
administration  account  in  which  they  charged  themselves  with  said 
inventory.  A  balance  was  then  exhibited  in  their  hands  of  20,741 
dollars  and  12  cents.  The  legatees  of  Dr  Morris,  on  the  21st 
November  1828,  received  from  the  administrators  of  Jacob  Hay 
the  balance  due  on  the  account,  accepting  in  part  payment  thereof 
the  aforesaid  bond,  and  released  the  estate  of  the  said  Jacob  Hay, 
deceased,  in  full.  On  the  4th  of  August  1830,  Thomas  Eichel- 
berger and  Andrew  Cramer  presented  their  petition  to  the  orphans' 
court  of  York  county,  setting  forth  that  they  had  never  received  or 
administered  on  any  portion  of  the  estate  of  the  said  John  Morris, 
deceased,  and  praying  that  they  might  be  discharged  from  their 
executorship.  The  prayer  of  said  petition  was  granted  by  said 
court,  and  letters  of  administration,  with  the  will  annexed,  duly 
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issued  to  the  plaintiffs  in  this  suit.  Said  Thomas  was  responsible 
from  the  giving  of  the  bond  until  1830;  since  that  he  is  insolvent. 

Frederick  Eichelberger  died  on  the  day  of  June  1823. 

His  will  was  proved  by  the  defendants  on  the day  of  June 

1823,  and  letters  testamentary  were  granted  to  them.  Frederick 
Eichelberger  executed  said  bond  as  surety  of  said  Thomas  Eichel- 
berger. If  upon  these  facts  the  plaintiffs  are  entitled  to  recover, 
then  judgment  to  be  entered  in  their  favour  for  300  dollars  with 
interest,  from  the  21st  of  April  1807.  Otherwise  for  defend- 
ants. 

The  court  below  (Hayes,  president)  rendered  a  judgment  for  the 
defendant. 

Chapin,  for  plaintiff  in  error 
Lewis,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — If  a  creditor  makes  his  debtor  executor,  it  is  an 
extinguishment  of  the  debt,  for  he  cannot  sue  himself:  and  being  a 
personal  action,  if  once  suspended  it  is  gone  forever.  3  Bac.  *flbr. 
1 1 ;  tit.  Executors,  *ft.  10.  But  though  it  is  a  discharge  of  the  action, 
yet  the  debt  is  assets,  and  the  making  him  executor  does  not 
amount  to  a  legacy,  but  to  payment  and  release.  If  H.  be  bound 
to  J.  S.  in  a  bond  of  .£100,  and  then  J.  S.  makes  H.  his  executor, 
H.  has  actually  received  so  much  money  and  is  answerable  for  it; 
and  if  he  does  not  administer  so  much,  it  is  a  devastavit.  Per 
HOLT,  C.  J.  Salk.  306.  That  is,  as  he  afterwards  adds,  where 
there  is  an  acceptance  of  the  administration  by  the  executor,  or,  in 
case  several  are  appointed,  by  some  of  them.  Ibid.  See  also  Tho- 
mas V.Thompson,  2  Johns.  Rep.  473.  Dr  Morris  appointed  Thomas 
Eichelberger,  the  principal  co-obligor  with  Frederick  Eichelberger  in 
the  bond,  to  be  one  of  his  three  executors,  and  the  executors  adminis- 
tered. This  was  a  release  of  the  bond  to  Thomas  Eichelberger,  and 
of  course  a  release  and  discharge  of  Frederick  his  co-obligor  and 
surety.  The  amount  of  it  thereby  became  assets  in  the  hands  of 
Thomas  Eichelberger,  for  which  he  was  accountable  to  creditors 
and  legatees  of  the  testator,  as  so  much  of  the  moneys  of  the  tes- 
tator in  his  hands  to  be  administered:  but  the  bond  itself,  the 
source  whence  this  amount  of  assets  came,  was  extinguished. 
Not  only  so,  but  it  appears  that  in  1815,  several  years  after  the 
death  of  Dr  Morris,  the  executors  settled  an  account  in  which 
they  charged  themselves  with  the  amount  of  this  bond,  thereby 
agreeing  that  it  was  paid  into  their  hands.  In  1828,  Jacob  Hay, 
one  of  the  executors,  delivered  up  the  bond  to  the  legatees  in  part 
payment,  taking  a  release  from  them,  and  in  1830  the  other  two 
executors  were  discharged,  on  the  ground  that  they  had  never 
received  any  of  the  estate,  and  the  present  plaintiffs  were  appointed 
administrators  of  the  testator,  and  bring  this  suit  against  the  de- 
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fendant,  the  co-obligor  and  surety.  It  is  questionable  whether 
these  proceedings  would  not  have  discharged  the  surety,  even 
had  the  co-obligor  with  the  defendant  been  a  third  person  and  not 
one  of  the  executors.  For  the  executors  had  all  made  themselves 
chargeable  in  account  for  the  amount  of  the  bond,  and  were  re- 
leased by  the  acts  of  the  legatees.  But  on  the  other  ground  the 
bond  was  clearly  extinguished. 
Judgment  affirmed. 


Gleim  against  Rise. 

Although  a  tenant  will  not  be  permitted  to  gainsay  the  title  of  his  landlord,  yet  if 
possession  was  not  obtained  from  the  landlord,  but  from  another,  who  falsely  repre- 
sented himself  to  be  the  owner,  it  is  competent  for  the  tenant  to  show  that  the  plain- 
tiff was  not  the  owner  at  the  time  the  agreement  to  pay  the  rent  was  made,  or  lia- 
bility to  pay  it  accrued. 

An  acknowledgment  of  a  subsisting  debt,  such  as  will  take  a  case  out  of  the  ope- 
ration of  the  statute  of  limitation,  must  be  unqualified  and  unaccompanied  by  any 
intimation  that  it  would  not  be  paid. 

ERROR  to  the  common  pleas  of  Lebanon  county. 

Adam  Rise,  for  the  use  of  his  creditors,  against  Charles  Gleim. 

Weidman,  for  plaintiff  in  error. 
Pearson,  for  defendant  in  error. 

The  case  and  circumstances  of  it  are  very  fully  slated  in  the 
opinion  of  the  Court  which  was  delivered  by 

HUSTON,  J. — This  was  an  action  for  the  use  and  occupation  of  a 
house  in  Lebanon  during  part  of  the  year  1827.  The  pleas  were, 
that  defendant  did  not  assume,  and  did  not  assume  within  six 
years.  The  plaintiff  proved  by  his  son,  that  about  two  years 
before  the  time,  (1837,)  he  was  sent  by  his  father  to  the  defendant, 
to  know  whether  it  would  be  worth  while  for  his  father  to 
come  to  Harrisburg  to  settle  with  the  defendant — that  it  was  about 
the  rent  he  was  sent  to  inquire.  The  defendant  said  in  reply, 
that  he  need  not  trouble  himself,  that  he  would  be  down  and 
settle  with  him;  that  he  had  made  repairs  and  put  a  new  roof  on 
the  kitchen. 

The  plaintiff  also  proved,  that  Flyn  had  occupied  the  house 
before  Gleim,  and  had  made  a  vendue,  and  the  witness  had 
bought  some  of  the  goods  and  left  them  still  in  the  house;  that 
Gleim  forced  open  the  door  and  moved  in.  That  Gleim  said,  if 
he,  the  witness,  would  let  him  stay  in  the  house,  Gleim  would 
pay  for  the  goods;  that  witness  agreed  and  Gleim  paid  for  the 
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goods.    Flyn  had  moved  out  of  the  house  some  time  before  and 
requested  witness  to  take  possession. 

Defendant  then  offered  to  prove  that  Adam  Rise  had  conveyed 
the  houses  in  question  to  trustees  for  the  use  of  his  creditors;  that 
they  had  accepted  the  trust  and  sold  the  house  to  Flyn,  who  had 
taken  possession  to  the  day  Gleim  took  possession;  this  for  the  pur- 
pose of  showing  that  Rise  had  no  title  to  the  property,  and  no 
consideration  for  a  promise  if  any  ever  made,  and  to  show  that 
Rise  could  not  sustain  this  suit.  This  was  objected  to,  and  re- 
jected, and  exception  taken.  The  law  is  well  settled,  that  where 
a  person  is  in  possession  of  property  and  leases  it  to  another  and 
puts  him  in  possession,  the  tenant  cannot  object  to  the  title  of  his 
lessor,  who  can  recover  for  rent,  or  for  use  and  occupation  if  no 
rent  was  agreed  upon.  Also,  if  the  owner  of  property  find  another 
in  possession  who  agrees  to  hold  under  him. 

But  the  case  is  different  where  a  man  comes  to  one  in  posses- 
sion of  property  and  represents  himself  as  the  owner,  though  he 
in  truth  has  no  right  to  either  the  property  or  the  possession,  and 
under  such  representation  obtains  an  agreement  to  pay  rent,  (or 
even  a  written  lease,  Hall  v.  Benner,  1  Penn.  Rep.  402,)  the  per- 
son in  possession  is  not  estopped  from  showing  that  the  pretended 
lessor  had  no  title.  The  distinction  is  between  a  case  where  a 
lessor  was  in  possession,  and  a  lessee  obtained  possession  under 
him,  and  a  case  where  the  person  in  possession  did  not  obtain  it 
from  him  who,  under  some  false  pretence,  obtained  the  position  of  a 
lessor.  In  the  first  case  the  lessee  cannot  object  to  the  title  of  him 
who  put  him  into  possession  ;  in  the  latter,  he  will  be  admitted  to 
prove  the  imposition:  if  he  does  prove  it,  he  is  not  bound  to  give 
up  possession,  nor  is  he  liable  for  use  and  occupation.  There  was 
error  in  rejecting  the  testimony  offered. 

There  was  also  an  exception  to  the  charge  of  the  court  as  to 
the  effect  of  the  statute  of  limitations.  The  court  said,  "  you  will 
judge  whether  the  defendants  declaration  to  the  plaintiffs  son 
amounted  to  an  acknowledgment  that  he  then  owed  the  plaintiff 
without  any  refusal  to  pay."  If  the  plaintiff  shall  make  out  a 
better  case  on  the  next  trial,  or  the  defendant  shall  fail  to  prove 
what  he  offered,  the  effect  of  this  law  will  become  material.  Courts 
in  England  had  rendered  this  law  inoperative,  and  these  decisions 
were  followed  here.  Some  twenty  years  ago  this  court  began  to 
retrace  its  steps.  In  England  the  legislature  have  settled  the  mat- 
ter by  an  act  of  parliament,  that  nothing  but  an  actual  promise  in 
writing  to  pay  a  debt  barred  by  this  statute,  shall  prevent  its  ope- 
ration. We  have  not  gone  so  far;  but  our  latest  decisions  say, 
that  in  order  to  take  a  case  out  of  the  operation  of  this  act,  it 
must  be  proved  that  the  defendant  admitted  the  debt  to  be  still 
due,  3  Penn.  179;  and  if  any  declaration  be  made  by  the  party  at 
the  time,  inconsistent  with  a  promise  to  pay,  the  court  is  bound  to 
instruct  the  jury  that  there  is  not  sufficient  evidence  from  which  to 


46  SUPREME  COURT  [Harrisburg 

[Gleim  v.  Rise.] 

infer  a  new  promise;  2  Penn.  301.  Here  Gleim  lived  in  the  house 
only  six  or  seven  months.  His  saying  he  had  made  repairs  and  put 
on  a  new  roof,  was  as  much  like  saying  he  owed  nothing,  as  it 
was  to  saying  he  admitted  the  rent  was  still  due.  The  same 
words  may  in  different  circumstances  bear  very  different  meanings. 
There  was  nothing  improbable  in  supposing  that  a  man  who  says 
he  will  come  and  settle,  believes  that  there  is  nothing  due  by  him, 
and  had  no  idea  that  he  was  admitting  himself  to  be  in  debt.  I  would 
not  say  the  language  of  the  judge  was  clearly  erroneous,  but  I 
would  prefer  that  of  Judge  Rogers  in  3  Perm.  179:  "  The  acknow- 
ledgment must  go  to  the  fact,  that  the  debt  is  still  due." 
Judgment  reversed,  and  venire  de  novo  awarded. 


Long's  Estate. 

An  administrator  is  chargeable  with  the  amount  of  a  note  due  to  his  intestate,  for 
the  collection  of  which  he  delayed  the  institution  of  legal  proceedings  for  several 
years  after  his  intestate's  death,  when  with  proper  diligence  the  debt  might  have  been 
collected. 

APPEAL  by  Jacob  Sypher,  administrator  of  Henry  Long,  de- 
ceased, from  the  decree  of  the  orphans'  court  of  Perry  county, 
upon  the  settlement  of  his  administration  account. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Alexander,  for  the  appellant. 
Watts,  for  the  appellee. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — It  appears  from  the  facts  stated,  that  the  suit  was 
not  brought  until  1832,  about  seven  years  after  the  death  of  ac- 
countant's intestate,  and  not  until  after  the  death  of  Abraham 
Sypher,  the  brother  of  accountant,  who  executed  the  note.  This 
was  an  unreasonable  delay,  and  unless  a  satisfactory  reason  can 
be  given  for  this  want  of  diligence  to  enforce  the  collection  of  the 
money,  the  administrator  is  chargeable.  It  is  said,  that  the  adminis- 
trator of  Abraham  Sypher,  maker  of  the  note,  has  taken  defence 
against  its  payment,  by  alleging  that  it  is  a  forgery;  but  it  is  obvious 
from  the  account  which  the  administrator  himself  has  given  of  the 
transaction,  that  every  difficulty  which  he  has  experienced  in  the 
collection  of  the  debt,  has  arisen  from  his  neglect ;  for  Abraham 
Sypher  acknowledged  the  debt  in  his  lifetime,  and,  from  time  to 
time,  promised  payment.  It  is  therefore  plain,  from  his  own 
showing,  that  if  suit  had  been  brought,  or  the  ordinary  and  proper 
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steps  had  been  taken,  the  money  would  have  been  long  since  in  a 
course  of  collection.  But  it  is  said,  in  excuse  for  his  delay,  that 
he  had  money  of  his  own  to  collect  from  him,  that  he  was  unable 
to  pay,  without  selling  his  property,  and  that  an  ejectment  was  then 
pending  for  his  land.  But  this  does  not  free  the  administrator  from 
the  imputation  of  a  want  of  legal  diligence,  as  these  circumstances 
should  rather  have  induced  an  increased  attention  to  the  recovery 
of  the  money,  or  at  least  securing  the  amount  due,  which  certainly 
could  have  been  done,  as  it  is  understood  the  estate  of  Abraham 
Sypher  is  still  solvent.  Although  the  fraternal  feelings  of  the  ad- 
ministrator, may  have  properly  induced  him  to  favour  his  brother 
in  the  difficult  situation  in  which  he  was  involved,  yet  this  cannot 
be  done  at  the  expense  of  the  estate.  By  this  course,  the  adminis- 
trator has  secured  his  own  debt,  but  has  lost,  or  put  in  jeopardy 
the  whole  claim  of  the  estate.  From  the  whole  case,  we  are  of 
the  opinion,  that  with  proper  diligence,  the  debt  might  have  been 
collected,  and  that,  for  this  reason,  the  administrator  has  been  pro- 
perly charged. 

The  second,  third  and  fourth  exceptions  have  not  been  sustained. 
We  are  unable  to  perceive  any  error  in  this  part  of  the  case,  suffi- 
ciently tangible,  to  induce  us  to  alter  the  account  in  any  respect. 

Decree  affirmed. 


Hunt  against  Wynn. 

Upon  an  appeal  from  a  justice's  judgment  in  an  action  against  a  common  carrier  for 
not  delivering  goods  entrusted  to  him,  the  declaration  charged  the  defendants  with 
negligence;  and,  in  a  second  count,  generally,  with  not  having  delivered  the  goods 
according  to  contract.  Held,  that  the  action  was  within  the  jurisdiction  of  the  justice. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

John  Wynn  against  W.  B.  &  T.  Hunt.  This  action  originated 
before  a  justice  of  the  peace,  from  whose  judgment  the  defendants 
appealed.  In  court,  the  plaintiff  filed  a  declaration  containing  two 
counts:  the  first  charged  the  defendants  with  having  received  as 
common  carriers  in  Philadelphia,  goods  to  be  delivered  at  Harris- 
burg,  which  they  carried  so  negligently  and  carelessly  that  the 
same  were  lost,  &c. ;  and  the  second  charged  the  defendants  gene- 
rally with  not  having  delivered  the  goods  according  to  their  en- 
gagement. 

The  defendants'  counsel  contended  in  the  court  below,  that  the 
justice  had  not  jurisdiction  of  the  cause  of  action;  but  the  court 
(Blythe,  president)  was  of  a  different  opinion.  Verdict  for  plaintiff. 
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M'  Cormic,  for  plaintiff  in  error,  cited  2  Penns.  Rep.  292;  2  Chit, 
on  Con.  240. 

Rawn,  contra,  whom  the  court  declined  to  hear. 

PER  CURIAM. — In  Weall  v.  King,  12  East  452,  it  was  held, that  an 
action  on  the  case,  alleging  a  deceit  by 'means  of  a  warranty,  though 
laid  in  tort,  is  founded  in  contract.  But  Powell  v.  Layton,  2  .A7".  R. 
365,  is  the  specific  case  before  the  court.  To  an  action  on  the  case  in 
the  form  of  a  tort  against  a  common  carrier,  the  defendant  success- 
fully pleaded  in  abatement  the  non-joinder  of  his  partners,  which 
he  could  not  have  done  had  the  action  not  been  founded  in  contract. 
The  word  "  suscepit"  was  not  in  the  declaration,  and  the  word 
"duty"  was  in-its  place;  but  the  chief  justice,  delivering  the  opinion 
of  the  court,  held  that  to  be  indifferent,  because  the  duty  of  a  car- 
rier necessarily  springs  from  his  contract  alone.  The  conflict  of 
authority  on  the  subject  was  critically  examined  by  him,  and,  we 
think,  the  proper  conclusion  deduced  from  them.  Also  in  Dale  v. 
Hall,  1  Wils.  282,  Mr  Justice  Dennison  expressed  an  opinion  that 
the  action  is  essentially  founded  in  contract  whether  the  word  sus- 
cepit is  in  the  declaration  or  not.  Here,  however,  an  express 
undertaking  is  laid;  and  there  cannot  be  a  doubt,  therefore,  that 
the  justice  had  jurisdiction. 

Judgment  affirmed. 


Lies  against  Stub. 

A  defendant  in  an  action  of  ejectment  is  not  a  competent  witness  for  his  co-defend- 
ants, although,  in  point  of  amount,  he  has  a  greater  interest  in  the  plaintiff's  recovery. 

S.  devised  his  plantation  to  his  two  sons,  John  and  Jacob,  at  a  valuation  of  10,000  dol- 
lars ;  and  directed,  that  it  should  not  be  divided  into  more  than  two  tracts,  without  the 
consent  of  all  his  children ;  and  if  John  and  Jacob  refused  to  take  it,  then  one  or  two 
of  his  other  sons  might  take  it,  and  if  none  of  them  would  take  it,  then  one  or  two  of 
his  sons-in-law  might  take  it ;  and  if  none  would  take,  then  his  executors  might  sell 
it.  Held,  that  upon  Jacob's  refusal  to  take  the  land  at  the  valuation,  John  had  a  right 
to  take  half  in  the  first  place,  and  the  whole,  if  neither  Jacob  nor  any  other  brother 
was  willing  to  take  a  moiety  along  with  him. 

Though  equity  generally  relieves  against  plain  mistake,  it  interferes  not,  for  miscon- 
ception alone,  to  overturn  an  agreement  made  to  prevent  a  domestic  feud.  These  agree- 
ments partake  largely,  in  their  nature,  of  the  compromise  of  a  doubtful  right,  which  is 
a  sufficient  consideration. 

ERROR  to  the  common  pleas  of  Berks  county. 

This  was  an  action  of  ejectment  for  a  tract  of  land,  by  Adam 
Lies  against  John  Stub,  and  William  Stub,  and  all  the  other  de- 
visees of  Adam  Stub,  deceased,  as  tenants  in  possession. 
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The  plaintiff  gave  in  evidence,  the  will  of  Adam  Stub,  deceased, 
dated  the  5th  of  July  1832,  which  contained  the  following  clauses: 

"  It  is  my  will,  that  my  two  sons,  John  and  Jacob,  shall  have  my 
plantation  with  the  appurtenances  thereunto  belonging,  for  the 
sum  of  10,000  dollars,  being  the  plantation  I  now  live  on,  situate 
in  the  township  of  Tulpehocken,  as  aforesaid,  which  10,000  dol- 
lars shall  be  equally  divided  amongst  my  twelve  children,  includ- 
ing the  two  that  takes  the  plantation,  in  manner  following:  1000 
dollars  yearly,  till  paid.  The  said  plantation  shall  not  be  divided 
into  more  than  two  tracts,  unless  my  children  will  agree  and  divide 
it  into  more,  amongst  themselves;  provided  John  and  Jacob  will 
not  take  the  plantation  at  the  above  price,  then  one  or  two  of  my 
other  sons  may  have  the  next  chance  to  take  it  at  the  same  price; 
and  if  none  of  my  sons  will  or  should  take  it  at  that,  then  one  or 
two  of  my  sons-in-law  may  have  it  at  the  same  price ;  and  should 
none  of  my  children  take  it,  then  I  do  order  and  direct  that  my 
executors  hereinafter  named,  or  the  survivor  of  them  shall,  as  soon 
as  conveniently,  sell  and  dispose  of  my  said  plantation,  with  the  ap- 
purtenances to  such  person  or  persons,  and  for  such  price  or  prices, 
as  may  be  reasonably  gotten  for  the  same. 

"And  as  touching  all  the  rest,  residue,  and  remainder  of  my 
estate,  real  and  personal,  of  what  kind  or  nature  soever  the  same 
may  be,  in  the  county  of  Berks,  aforesaid,  or  elsewhere,  I  give  and 
devise  the  same  unto  my  twelve  children,  and  all  the  above  men- 
tioned unto  my  twelve  children,  Magdalena,  Sarah,  John,  Michael, 
Elizabeth,  Anna  Maria,  Jacob,  Peter,  Susanna,  Catharine,  Wil- 
liam, and  Samuel,  and  to  their  heirs  and  assigns  forever,  to  be 
equally  divided  among  them. 

"The  1000  dollar  payment,  as  above  mentioned,  or  any  money 
that  is  first  paid  to  my  heirs,  shall  be  paid  to  those  that  has  not  re- 
ceived any,  or  until  they  have  as  much  as  the  others,  so  until  they 
are  equal;  and  I  do  hereby  authorize  and  empower  my  hereinafter 
executors,  or  the  survivor  of  them,  to  sign,  seal,  execute,  and  ac- 
knowledge all  such  deed  or  deeds  of  conveyance  as  may  be  requi- 
site and  necessary  for  the  granting  and  assuring  the  same  to  the 
purchaser  or  purchasers  thereof,  in  fee  simple. 

"  And  lastly,  I  nominate,  constitute,  and  appoint  my  two  sons, 
Michael  and  William,  to  be  the  executors  of  this  my  will,  hereby 
revoking  all  other  wills,  legacies,  and  bequests,  by  me  heretofore 
made,  and  declaring  this  and  no  other  to  be  my  last  will  and  tes- 
tament." 

He  then  gave  in  evidence,  an  agreement,  dated  the  9th  of  Feb- 
ruary 1833,  signed  by  all  the  devisees  and  legatees  of  the  testator, 
that  they,  each  and  all,  refused  to  take  the  land,  and  that  the  exe- 
cutors should  sell  it,  as  the  will  directed.  In  pursuance  of  which, 
the  executors  sold  the  land  at  public  sale,  on  the  15th  of  Novem- 
ber 1833,  to  Adam  Lies,  the  plaintiff,  for  67  dollars  25  cents  an 
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acre,  amounting  to  1 3,040  dollars.     Before  suit  brought  the  plain- 
tiff tendered  the  purchase  money. 

The  defence  was,  that  John,  one  of  the  devisees,  would  not 
agree  to  the  sale  of  the  land,  that  he  had  always  resisted  it,  up  to 
the  time  when  the  agreement  referred  to,  of  the  9th  of  February 
1813,  was  executed,  and  desired  to  take  the  land  himself;  and  that 
his  brothers  insisted  upon  it,  that  he  had  no  right  to  take  under  the 
will;  eventually  he  agreed  to  refer  the  question  to  Joseph  D.  Biles, 
whether  he  had  or  not,  a  right  to  take,  and  Mr  Biles  gave  him  his 
opinion,  that  he  had  not;  then  he  signed  the  agreement  to  sell;  but 
before  the  day  of  sale  arrived,  he  was  differently  advised,  and 
gave  notice  to  the  bidders  at  the  sale,  that  no  title  should  be  made, 
that  he  would  take  one  half,  or  the  whole  of  the  land,  under  his 
father's  will.  And  on  the  28th  of  November  1833,  he  tendered  to 
each  of  the  heirs  their  share  of  the  valuation  money,  due  as  the 
first  payment. 

Upon  the  trial,  the  defendants  offered  William  Stub,  one  of  the 
defendants,  as  a  witness.  The  plaintiffs  objected  to  him,  on  the 
ground  of  interest  and  of  his  being  a  party  to  the  suit.  The 
court  overruled  the  objection,  for  the  reason  that  the  witness's  in- 
terest was  in  favour  of  the  plaintiff's  recovery.  The  plaintiff  ex- 
cepted. 

The  court  below  charged  the  jury,  that  if  they  believed  that 
John  executed  the  agreement  in  ignorance-  of  his  rights,  and  in 
consequence  of  an  imposition  practised  upon  him  by  some  of  his 
brothers,  he  was  not  bound  by  it;  and  if  he  gave  notice  at  the 
sale,  of  the  circumstances  under  which  he  had  signed  the  agree- 
ment, there  was  no  such  contract  made  with  the  purchaser  as  it 
would  be  inequitable  to  interfere  with.  The  court  was  also  of 
opinion  that  John  had  a  right  to  take  the  half  of  the  land,  or  the 
whole  of  it  if  all  the  other  devisees  refused  to  take. 

Errors  assigned. 

1.  The  court  erred  in  admitting  William  Stub  as  a  witness. 

2.  The  court  erred  in  charging  the  jury,  that  John  Stub  could 
take  the  place  alone,  under  the  will,  if  Jacob  refused  taking. 

3.  The  court  erred  in  charging  the  jury,  that  if  John  was  mis- 
taken, as  to  his  rights,  under  the  will,  his  agreement  that  the  land 
should  be  sold  did  not  bind  him. 

4.  The  court  erred  in  charging  the  jury,  that  the  rule  that  igno- 
rance of  the  law  does  not  protect  a  party  from  the  obligation  of 
his  contract,  did  not  apply  in  this  case. 

5.  The  court  erred  in  leaving  to  the  jury  to  find  that  the  plain- 
tiff had  full  notice  of  John's  mistake,  acceptance,  and  claim,  when 
there  was  no  evidence  of  such  notice. 

6.  The  court  erred  in  charging  the  jury,  that  John  Stub  could 
take  the  place  alone. 

7.  The  court  erred  in  leaving  it  to  the  jury  to  find  that  the 
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plaintiff  had  notice  of  fraud  practised  on  John,  when  there  was  no 
evidence  from  which  the  jury  could  find  such  notice. 

8.  The  court  erred  in  charging  the  jury,  that  if  the  plaintiff,  at 
the  time  of  purchase,  had  full  notice  of  the  facts  in  regard  to  John's 
mistake,  acceptance,  and  claim,  he  cannot  recover. 

Strong  and  Smith,  for  plaintiffs  in  error,  cited  1  Johns.  Chan. 
512;  2  Johns.  Chan.  51;  3  Watts  47;  3  Vez.  378;  2  Johns.  Chan. 
182. 

Dunn,  for  defendant  in  error,  as  to  the  first  exception,  cited  2 
Penns.  Rep.  229;  3  Watts  160;  5  Watts  69;  16  Serg.  $  Rawle 
269;  3  Rawle  334.  Second  exception,  3  Bin.  149;  8  Serg.  Sf 
Rawle  258;  2  Yeates  45.  Third  exception,  1  Bin.  27;  3  Serg.  4* 
Rawle  331;  2  East  471;  4  Dull.  250.  Fourth  exception,  1  Bin. 
132;  3  Penns.  Rep.  67;  2  Watts  148. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  exception  to  the  witness  must  prevail.  Not 
only  was  his  possession  endangered  by  the  action,  but  he  was,  in 
all  other  respects,  in  the  ordinary  predicament  of  a  defendant  of 
record.  It  is  unavailing  to  say,  his  share  of  the  estate  would  be 
increased  by  sustaining  the  plaintiff's  title.  No  balancing  of  advan- 
tages could  counterbalance  his  position  as  a  party  maintaining  the 
issue  by  his  own  testimony. 

The  will  is  obscure,  and  would  afford  no  encouragement  to  exe- 
cute it  according  to  the  letter.  The  testator's  main  intent  was,  to 
keep  the  estate  in  his  family,  by  offering  it  to  his  sons  at  a  fixed 
price,  according  to  the  order  of  primogeniture ;  the  first  two  being 
designated  by  name,  but  in  a  way  to  prevent  it  from  being  parted, 
so  as  to  accommodate  more  than  two,  except  by  common  consent; 
and  with  further  provision,  that  if  the  two  should  reject  it,  one  or 
two  of  the  younger  sons  might  accept  it,  regard  being  had,  as  I 
take  it,  to  the  same  order  of  choice.  There  was  no  intent  that 
particular  sons  should  take  in  couples,  or  not  at  all;  or  that  any  of 
them  should,  in  no  event,  take  more  than  a  moiety.  By  naming 
conjunctively  those  who  were  first  to  be  called  upon  for  their 
choice,  the  testator  could  have  had  no  rational  motive  to  make 
them  partners  in  the  transaction ;  and  none  such  ought  to  be  im- 
puted to  him.  John  had,  therefore,  an  indisputable  right  to  take 
the  half  in  the  first  place;  and  the  whole,  if  neither  Jacob,  nor  any 
other  brother,  were  willing  to  take  a  moiety  along  with  him;  he 
consequently  became  a  party  to  the  general  arrangement  in  igno- 
rance of  his  right.  But  though  equity  generally  relieves  against 
plain  mistake,  it  interferes  not,  for  misconception  alone,  to  overturn 
an  agreement  made  to  prevent  a  domestic  feud  or  family  disho- 
nour. These  agreements  partake  largely,  in  their  nature,  of  the 
compromise  of  a  doubtful  right,  which  is  a  sufficient  consideration. 
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And  it  is  certainly  more  reasonable,  that  the  consequences  of  a 
party's  mistake  be  borne  by  him,  than  that  the  peace  of  those  who 
did  not  contribute  to  produce  it,  should  be  disturbed  to  remedy  it. 
In  Frank  v.  Frank,  1  Ca.  in  Ch.  84,  an  agreement,  that  devised 
lands  should  be  enjoyed  according  to  the  will,  was  enforced  betwixt 
an  elder  brother  devisee  of  copyhold,  which  did  not  pass  because 
there  had  been  no  surrender  to  the  use  of  the  will;  and  a  younger 
brother  devisee  of  entailed  lands,  which  did  not  pass,  because 
there  had  been  no  recovery;  and  this  too,  though  the  elder  was 
entitled  to  the  whole  as  heir  at  law,  and  the  agreement  was  induced 
by  a  groundless  assertion  of  the  younger,  that  a  recovery  had  in 
fact  been  suffered.  That  case  was  not  less  pregnant  than  is  the 
present,  with  misconception,  and  even  suspicion  of  fraud.  But 
the  agreement  was  doubtless  thought  to  have  been  fairly  obtained; 
for  though  equity  refuses  to  rescind  a  family  arrangement  for  mis- 
takes merely,  it  deals  as  severely  with  misrepresentation  in  the  pro- 
curement of  it,  as  with  fraud  in  any  other  transaction.  By  the 
principles  of  that  case,  the  controversy  in  this  is  reduced  to  the 
single  question  of  practice  upon  the  intellects  of  John;  of  which, 
the  only  evidence  in  the  cause,  is  the  testimony  of  the  defendant 
William.  But  to  say  nothing  of  his  competency  already  disposed 
of,  it  is  by  no  means  clear  that  the  conduct  of  Michael,  the  only 
party  implicated,  was  unfair.  Why  might  he  not  sincerely  believe 
John's  pretension  to  be  unfounded?  They  had  referred  the  dis- 
pute to  the  arbitration  of  counsel,  whose  opinion  accorded  with 
that  which  Michael  attempted  to  impress;  and  if  he  actually  be- 
lieved that  he  himself  was  entitled,  or  that  the  proposed  arrange- 
ment was  calculated  to  promote  the  general  interest  without  any 
particular  sacrifice,  it  is  not  easy  to  see  why  he  might  not  fairly 
attempt  to  prevent  others  from  encouraging  John  to  stand  in  the 
way  of  what  he  might  think  to  be  John's  interest,  as  well  as  that 
of  the  family.  I  pretend  not  to  say  that  such  was  the  truth,  but 
the  acts  of  Michael  are  susceptible  of  this  interpretation,  and  fraud 
is  not  to  be  imputed  to  him  without  proof  of  it.  This  part  of  the 
case,  therefore,  may  have  been  unduly  pressed;  but  as  the  direc- 
tion in  this  particular  is  not  perhaps  a  legitimate  subject  of  review, 
and  as  the  cause  is  to  go  to  another  jury  on  different  evidence,  we 
intimate  no  more  than  the  principles  that  are  to  rule  it  in  point  of 
law. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Mohn  against  Hiester. 

A  plaintiff  in  a  judgment  upon  a  mortgage,  is  entitled  to  have  out  of  the  proceeds 
of  the  sale  of  the  mortgaged  premises,  the  amount  of  his  debt,  with  interest  to  the  time 
of  judgment,  and  with  interest  upon  the  aggregate  to  the  time  of  the  sale  and  confirma- 
tion ;  although  the  writ  of  levari  facias  upon  which  the  premises  were  sold  recited  only 
the  amount  of  the  debt  with  interest  from  the  time  it  was  due.  Such  an  error  in  the 
writ,  is  clearly  amendable. 

APPEAL  from  the  decree  of  the  common  pleas  of  Berks  coun- 
ty, in  the  case  of  the  appropriation  of  the  proceeds  of  the  sale  of 
the  real  estate  of  John  Mohn. 

Joseph  Hiester,  Esq.  obtained  a  judgment  upon  a  scire  facias 
on  a  mortgage  against  John  Mohn  for  default  of  appearance,  on  the 
16th  of  January  1830.  A  levari  facias  and  alias  levari  facias  were 
issued  upon  this  judgment,  each  of  which  recited  the  debt  to  be 
2930  dollars,  with  interest  from  the  10th  of  October  1837.  The  land 
was  sold  in  1837.  The  question  in  the  court  below  was,  whether 
the  plaintiff  was  entitled  to  take  out  of  court  the  amount  of  his 
debt  secured  by  the  mortgage,  with  interest  to  the  date  of  his  judg- 
ment, and  with  interest  upon  that  aggregate  to  the  time  of  sale  and 
confirmation.  The  court  below  (Banks,  president)  was  of  opinion 
that  he  was  thus  entitled,  and  decreed  accordingly. 

Dunn,  for  appellant,  cited  3  Wendel  331;  4  Watts  341. 
Hilbert,  contra,  cited  5  Watts  315. 

PER  CURIAM. — It  is  not  pretended  that  a  judgment  on  a  mort- 
gage has  not,  like  any  other,  the  property  of  turning  interest  into 
principal;  nor  could  it  be,  consistently  with  the  decision  in  the  case 
of  Mason's  Estate,  5  Watts  464.  What,  then,  is  there  peculiar  in 
the  present?  Nothing  but  that  the  levari  facias  calls  for  less  inte- 
rest than  is  actually  due.  It  would  be  sufficient  to  say,  that  the 
judgment  being  in  contemplation  of  law  for  the  penalty,  the  exe- 
cution ought  to  have  called  for  the  penalty  also,  and  that  the  court 
would,  unnecessary,  insert  it;  an  amendment  that  would  disqualify 
the  defendant  from  insisting  on  slips,  and  entitle  him  to  relief  only 
on  paying  the  last  farthing.  But  independent  of  this,  the  direct 
power  of  amendment  is  adequate  to  the  correction  of  even  greater 
slips.  It  is  unnecessary  to  point  to  the  cases  where  it  has  been 
done,  as  they  are  recent;  but  they  show  great  latitude  of  power, 
particularly  in  setting  the  forms  of  writs  in  order,  and  repairing  the 
blunders  of  the  clerks.  In  the  present  deplorable  state  of  our 
records,  ordinary  justice  could  not  be  done  without  it.  The  plain- 
tiffs, therefore,  were  properly  allowed  to  take  the  contested  money 
out  of  court. 

Order  affirmed. 
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Brown  against  Brown. 

A  testator  having  devised  his  plantation  to  his  two  sons,  to  be  divided  between  them 
by  a  line  beginning  at  a  certain  point,  and  running  between  two  certain  points,  so  as 
to  include  a  given  number  of  acres  in  one  part,  it  was  held,  that  the  division  line  must 
be  straight:  and  that  it  was  erroneous  to  submit  to  the  jury  as  a  matter  of  fact,  what 
the  intention  of  the  testator  was ;  the  interpretation  of  the  will  belonged  to  the  court. 

ERROR  to  Mifflin  county. 

James  Brown  against  Joseph  Gourly.  Ejectment.  The  only 
question  in  this  cause  arose  out  of  the  construction  of  the  will  of 
Thomas  Brown,  deceased,  respecting  the  division  line  of  the  land 
devised  to  his  two  sons,  James  and  John.  That  part  of  his  will 
which  related  to  that  subject,  was  as  follows  : 

"  I  give  and  devise  to  my  son,  James  Brown,  one  hundred  and 
eighty  acres  of  land  where  I  now  live,  being  part  of  the  mansion 
tract,  and  to  be  run  off  the  west  end  of  said  tract,  adjoining  land 
of  William  M'Nitt,  deceased,  and  to  include  the  new  house  which 
is  now  building;  and  further,  he  is  to  have  the  privilege  of  bring- 
ing the  water  in  pipes  from  the  spring,  in  the  upper  end  of  the 
meadow,  where  there  is  a  spring  house  now  built  if  he  thinks 
proper;  and  also,  he  is  to  have  the  use  of  one  half  of  the  barn  for 
ten  years;  or  if  he  should  get  one  built  sooner,  then  he  is  to  give 
up  his  half  of  the  barn  to  my  son  John  Brown.  And  I  further 
direct  and  will,  that  the  division  line  between  my  two  sons,  James 
and  John,  shall  begin  somewhere  in  or  on  the  lane  between  the 
heirs  of  David  Neely,  deceased,  and  me,  and  to  run  between  the 
house  and  barn.  And  I  further  direct,  that  my  eon  John  shall  aid 
or  assist  my  son  James,  to  build  a  barn  either  with  work  or  money, 
so  much  as  they  can  agree  upon  themselves." 

"  I  give  and  bequeath  to  my  son,  John  Brown,  the  residue  or 
remainder  of  the  mansion  tract  of  land  where  I  now  live,  it  being 
the  east  end  of  said  tract,  and  supposed  to  contain  one  hundred 
and  fifty -six  acres,  be  the  same  more  or  less,  and  is  to  include  the 
new  barn  and  mansion  house  where  my  son  John  now  lives.  And 
I  do  will  to  my  son,  John  Brown,  one  bay  mare  and  her  colt, 
known  by  the  name  of  the  Stumpy  mare.  And  further,  it  is  my 
will,  that  if  my  son,  John  Brown,  should  die  without  leaving  law- 
ful issue,  or  lawful  heirs,  then,  and  in  that  case,  the  land  I  have 
willed  to  him,  is  to  be  sold,  and  the  money  arising  from  the  sale 
thereof,  to  be  equally  divided  between  the  heirs  of  my  daughter 
Elizabeth,  deceased,  my  daughter  Mary,  and  my  son,  James 
Brown,  after  paying  all  his  just  debts  and  funeral  expenses." 

The  court  below  submitted,  as  a  matter  of  fact  to  the  jury,  what 
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the  testator  intended  respecting  the  division  line  between  the  devi- 
sees, arid  instructed  them  to  shape  their  verdict  accordingly. 

The  jury  by  their  verdict,  established  the  crooked  line,  as  being 
the  most  convenient  division  between  the  parties. 

»ft.  S.  Wilson,  for  plaintiff  in  error. 
Benedict  and  Miles,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — It  is  unnecessary  to  notice  the  several  matters  in 
detail,  which  have  been  assigned  for  error,  as  we  are  of  opinion 
that  the  court  below  decided  correctly  on  all  of  them,  except  as  to 
the  line  of  division,  which  the  testator  by  his  will  directed  should 
be  made  of  the  land  between  his  two  sons  James  and  John,  which 
he  thereby  devised  to  them.  The  court  submitted  it  to  the  jury  to 
put  their  own  construction  upon  the  will  in  respect  to  this  matter, 
and  to  determine  therefrom  whether  the  testator  intended  that  the 
division  should  be  made  by  a  straight  line,  beginning  somewhere 
in  or  at  the  lane  on  the  line  of  division  between  the  land  of  the 
heirs  of  David  Nealy  deceased,  and  the  land  devised,  and  running 
thence  between  the  house  and  barn  then  upon  the  devised  land;  or 
otherwise  by  a  line  beginning  as  above,  and  extending  thence  to  a 
middle  point  on  a  straight  line  drawn  from  the  house  to  the  barn, 
and  then  by  another  line  from  this  middle  point,  to  such  point  on 
the  opposite  side  of  the  devised  land  to  that  of  Nealy's  lane,  as 
would  give  to  James  180  acres,  the  quantity  given  to  him  by  the 
will.  In  short,  according  to  the  language  of  the  court,  it  was  left  to 
the  jury  as  a  question  of  fact  to  be  decided  by  them,  whether  the  tes- 
tator by  the  terms  of  his  will  intended  that  the  division  should  be 
made  by  running  a  straight  line,  or  a  crooked  line  from  Nealy's 
lane  through  the  tract  between  the  house  and  the  barn,  so  as  to 
give  James  180  acres. 

In  this  we  think  the  court  erred.  The  testator  after  devising 
180  acres  of  his  mansion  tract  of  land  to  his  son  James,  to  be  run 
off  of  the  west  end  thereof,  adjoining  the  land  of  William  M'Nitt, 
deceased,  so  as  to  include  the  new  house,  then  being  built  thereon; 
and  giving  in  a  subsequent  part  of  his  will  the  residue  of  the  said 
tract,  supposed  to  contain  156  acres  more  or  less,  to  his  son  John, 
he  directs  in  the  following  terms,  "  that  the  division-line  between 
my  two  sons  James  and  John,  shall  begin  some  where  in]  or  on 
the  lane  between  the  heirs  of  David  Nealy  deceased  and  me,  and 
to  run  between  the  house  and  barn."  Now  the  line  here  directed 
by  the  testator,  to  be  run,  we  think  must  be  taken  to  mean  a 
straight  line,  as  long  as  it  is  found  to  be  practicable  to  make  the 
partition  in  the  manner  prescribed  by  such  line.  The  testator 
speaks  of  but  one  line  to  be  run  in  making  the  division,  and  gene- 
rally where  only  one  line  is  mentioned  for  such  purpose,  it  must 
be  understood  to  mean  a  straight  line,  if  such  will  answer  the  end: 
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and  not  a  crooked  line,  which  would  necessarily  in  most  cases  ren- 
der the  meaning  and  design  very  ambiguous  and  uncertain,  if 
nothing  more.  In  the  construction  of  instruments  of  writing,  pre- 
cision and  certainty  are  of  the  first  importance :  and  hence  it  is, 
that  the  law  has  made  it  the  duty  of  the  court  to  interpret  them, 
and  not  to  leave  it  to  be  done  by  the  jury.  In  this  case,  I  think  it 
is  very  apparent,  that  unless  a  straight  line  be  adopted  and  adhered 
to  in  making  the  partition,  it  would  be  impossible  for  the  court  to 
give  the  jury  any  precise  instruction  in  regard  to  the  making  of  it. 
If  it  is  effected  by  running  a  straight  line  from  the  place  of  begin- 
ning, as  designated  in  the  will  by  the  testator,  there  will  be  but 
little  room  for  deviation,  by  departing  and  going  to  the  one  side  or 
the  other  of  the  course  pointed  out  by  the  will.  But  if  a  crooked 
line,  or  two  lines,  instead  of  one  straight  line  is  adopted,  it  is 
obvious  that  many  acres  of  the  best  or  of  the  worst  of  the  land,  if 
there  be  any  great  difference  in  the  quality  of  different  parts  of  it, 
which  it  is  said  there  is,  may  either  be  given  to  the  one  or  the 
other  two  sons,  or  those  claiming  under  them,  as  the  jury  may 
conjecture  was  the  intention  of  the  testator,  or  in  then:  opinion  will 
be  the  most  accommodating  partition  of  the  land  between  the 
parties.  Besides,  if  the  construction  of  the  will,  so  far  as  concerns 
the  division  of  the  land,  were  to  be  committed  to  the  discretion 
and  judgment  of  the  jury,  to  be  decided  on  by  them,  according  to 
their  notion  of  what  might  have  been  the  intention  of  the  testator, 
or  of  what  would  be  most  convenient  and  fan*  between  the  parties, 
it  is  very  possible  that  no  two  juries  would  agree  and  make  the 
same  decision.  Indeed,  most  likely,  that  instead  of  making  the 
intention  of  the  testator,  as  manifested  by  the  will,  their  guide  for 
fixing  the  line  of  division,  they  might  feel  strongly  inclined  to 
equalise  the  bounty  of  the  testator  as  nearly  as  practicable  between 
the  devisees,  believing  that  it  would  have  been  just  and  equitable 
in  him  to  have  done  so. 

The  only  objection  arising  from  the  face  of  the  will,  which  has 
been  urged  or  mentioned  against  the  testator's  having  intended  that 
the  division  should  be  made  by  a  straight  line,  and  not  by  a 
crooked  one,  is  founded  upon  the  circumstance  of  his  having 
directed  it  to  be  run  "  between  the  house  and  barn."  It  is  alleged 
that,  "  between  the  house  and  barn"  means  a  point  between  these 
two  places,  equidistant  from  each;  that  the  testator  intended  this 
by  using  them;  and  for  the  purpose  of  carrying  his  intention  into 
effect,  the  line  of  division  whether  straight  or  crooked  ought  to  pass 
through  this  point.  But  as  this  can  not  be  done  by  a  straight  line, 
commencing  at  any  part  of  Nealy's  lane,  which  is  expressly  fixed  on 
as  the  place  of  beginning,  without  giving  James  more  than  one  hun- 
dred and  eighty  acres,  therefore  it  must  be  done  by  a  crooked  line. 
Now  it  may  be  true,  that  the  word  "  between"  in  reference  to  a 
division  to  be  made  of  property  devised  or  bequeathed  by  will, 
is  used  almost  invariably,  perhaps,  to  denote  that  equality  of  divi- 
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sion  or  gift  is  intended,  unless  the  context  show  otherwise.  But 
then  it  will  be  found  in  every  such  case,  that  it  was  used  for  the 
very  purpose  of  establishing  equality  in  the  gift  among  the  donees: 
and  instead  of  creating  uncertainty  and  doubt,  as  has  been  shown 
would  be  the  case  here,  if  such  meaning  were  to  be  given  to  it,  it 
furnishes  a  guide  or  rule  for  making  the  division  among  those  inte- 
rested, that  can  not  be  mistaken.  It  may  also  be  observed,  that  it 
does  not  appear  in  this  case  that  the  testator  aimed  at  all,  at 
equality  in  directing  the  division.  It  would  rather  seem,  perhaps, 
that  he  did  not;  for  he  certainly  gave  the  larger  quantity  of  land 
to  James.  And  having  given  him  a  certain  specified  quantity,  to 
be  laid  off  from  the  west  end  of  the  tract,  so  as  to  include  the  new 
house,  and  at  the  same  time  wishing  to  give  the  barn  to  John,  he, 
with  a  view  to  have  this  object  carried  into  execution,  directed  the 
line  of  division  to  be  run  between  them,  wherever  it  might  become 
necessary  to  do  so,  after  beginning  at  some  point  in  Nealy's  lane, 
in  order  to  give  to  James  his  one  hundred  and  eighty  acres. 
We,  therefore,  not  only  think  that  a  straight  line  was  intended  by 
the  testator,  but  that  reasonable  certainty  can  not  be  obtained  by 
any  other,  which  ought  never  to  be  lost  sight  of,  as  it  tends  to  pre- 
vent strife  and  litigation. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo  awarded. 


Garber  against  Henry. 

A  mortgage  may  be  taken  and  held  as  a  security  for  future  advances  and  responsi- 
bilities, provided  the  record  of  the  lien  contain  information  of  the  extent  and  certainty 
of  it,  so  that  a  junior  lien  creditor  may,  by  inspection  of  the  record  and  by  common 
prudence  and  ordinary  diligence,  ascertain  the  extent  of  the  incumbrancc. 

ERROR  to  the  common  pleas  of  Huntingdon  county. 

Scire  facias  sur  mortgage.  Garber  and  O'Connor  against 
George  W.  Henry,  with  notice  to  terre-tenants.  On  the  8th  of 
November  1832,  the  defendant  executed  a  mortgage  to  the  plain- 
tiffs, of  a  tract  of  land  which  contained  this  clause,  "  Provided, 
nevertheless,  that  if  the  said  George  W.  Henry,  his  heirs,  &c.,  shall 
and  do  well  and  truly  pay  or  cause  to  be  paid  to  the  said  Garber 
and  O'Connor,  the  several  sums  of  money  which  he  may,  from 
time  to  time,  owe  or  be  indebted  to  the  said  Garber  and  O'Connor, 
at  the  days  and  times  appointed  for  the  payment  thereof,  accord- 
ing to  the  terms  and  conditions  of  an  article  of  agreement  entered 
into  between  the  said  parties;  then  this  indenture  to  be  null  and 
void,  otherwise  to  remain  in  full  force  and  virtue."  Recorded  on 
the  7th  of  January  1833. 
vi. — H 
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The  articles  of  agreement  between  the  same  parties  were  not 
recorded,  but  were  as  follows: 

"Articles  of  agreement,  made  this  8th  day  of  November  1832, 
between  Garber  and  O'Connor,  of  the  town  of  Hollidaysburg,  of 
the  one  part,  and  Captain  George  W.  Henry,  of  Blair's  Gap,  of 
the  other  part;  witnesseth,  that  the  said  Garber  and  O'Connor 
hereby  agree  to  sell  and  furnish  unto  George  W.  Henry,  1200 
dollars  worth  of  goods,  namely,  dry  goods  and  hardware,  at  an 
advance  of  8  per  cent,  on  the  cost  of  said  goods  in  Philadelphia, 
and  the  price  of  carriage  and  laying  in  of  said  goods  or  buying 
them.  Further,  said  Garber  and  O'Connor  hereby  agree  to  give  a 
credit  to  said  Henry,  for  the  goods,  until  the  1st  day  of  April  1833; 
and  they  agree  to  furnish  goods  to  the  amount  of  300  dollars,  in 
addition  to  the  above  1200  dollars,  said  Henry  paying  for  said  300 
dollars  worth  of  goods,  on  the  1st  day  of  December  next,  or  sooner 
should  the  estimate  on  the  rail  road  be  paid  before  that  time. 
George  W.  Henry,  on  his  part,  hereby  agrees  to  give  said  Garber 
and  O'Connor  a  mortgage  on  the  property  he  purchased  from 
George  Buchanan  and  his  son,  Alexander  Buchanan,  and  said 
mortgage  to  include  the  lot  situate  in  the  town  of  Gaysport,  it  be- 
ing the  same  which  he  purchased  from  Garber  and  Jackson.  Fur- 
ther, said  Henry  agrees  to  pay  unto  Garber  and  O'Connor  all  sums 
of  money  which  he  may  owe  them  for  goods,  or  otherwise,  over 
and  above  1200  dollars,  at  each  and  every  estimate  that  will  be 
paid  on  the  rail  road,  until  the  1st  day  of  April  1833,  at  which 
time  said  Henry  agrees  to  pay  said  1200  dollars.  It  being  under- 
stood that  said  mortgage  is  given  by  Henry,  as  security,  to  Garber 
and  O'Connor,  that  said  Henry  will  faithfully  comply  with  the 
terms  of  this  agreement.  It  being  further  understood  that  said 
Henry  may,  at  any  time  previous  to  the  1st  day  of  April  next, 
draw  goods  to  the  amount  of  300  dollars,  in  addition  to  the  1200 
dollars,  he  paying  for  said  goods  at  the  first  estimate  on  the  rail 
road,  after  said  goods  shall  have  been  drawn." 

The  amount  of  goods  purchased  by  the  defendants  previously  to 
the  1st  of  April  1834,  was  1283  dollars  15  cents;  the  whole  amount 
purchased,  up  to  the  17th  of  December  1833,  when  the  scire  facias 
issued  on  the  mortgage,  was  1824  dollars  73  cents.  On  the  7th  of 
May  1833,  a  judgment  was  obtained  against  George  W.  Henry  by 
Michael  Sieman,  upon  which  the  mortgaged  property  was  levied 
and  sold,  on  the  15th  of  January  1835,  to  D.  W.  Huling,  Esq. 
The  questions  for  the  opinion  of  the  court  were,  first,  Are  not  the 
mortgage  and  the  articles  of  agreement  as  a  lien,  void  as  to  subse- 
quent lien  creditors?  Second,  If  not,  are  the  plaintiffs  entitled  to 
recover  the  sum  of  1200  dollars  only,  or  are  they  entitled  to  re- 
cover the  whole  amount  of  their  account,  which,  with  interest, 
amounted  to  1934  dollars. 

The  court  below  was  of  opinion  that  the  plaintiff  was  entitled 
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to  recover  only  the  1200  dollars.     Both  parties  excepted  to  the 
opinion,  and  each  took  a  writ  of  error. 

«tf.  P.  Wilson,  for  plaintiffs  below,  cited  9  Serg.  4*  Rawle  434; 
1  Yeates  579;  2  Eq.  Ca.  rfbr.  611;  Pow.  on  Mort.  15;  4  Kent's 
Com.  175;  2  Penns.  Rep.  439;  1  Watts  54. 

Huling  and  Miles,  contra,  contended,  that  a  mortgage  derived 
its  validity  as  a  lien  from  the  recording  acts  of  1705  and  1820. 
And  if  the  agreement  was  an  essential  part  of  the  mortgage,  the 
law  requires  that  it  should  be  recorded.  But  certainly  the  parties 
did  not  contemplate  that  the  account  to  be  secured  by  it,  should 
exceed  1200  dollars,  or  that  it  should  be  contracted  after  the  1st  of 
April  1833. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  character  of  this  instrument  cannot  admit 
of  dispute.  It  is  not,  as  in  Friedly  v.  Hamilton,  17  Serg.  #•  Rawle 
70,  a  deed  absolute  on  its  face,  and  made  a  mortgage  by  a  defeas- 
ance not  recorded,  but  is,  in  its  terms,  a  mortgage.  The  contents 
of  the  articles  of  agreement,  if  inserted  at  length,  would  not  ren- 
der the  instrument  more  conditional  in  its  character.  The  only 
doubt  as  to  its  validity,  is,  whether  the  omission  to  record  the  arti- 
cles renders  it  null  as  to  subsequent  lien  creditors.  Though  there 
have  been  some  doubts  entertained  of  the  effect  of  a  mortgage  to 
secure  the  mortgagee  against  debts  or  responsibilities  not  then  in- 
curred, and  therefore  not  appearing  of  record,  yet  the  case  of  Lyle 
v.  Duncomb,  5  Sinn.  585,  is  a  decisive  authority  as  to  the  validity 
of  such  arrangement;  and  it  seems  to  be  settled,  by  the  cases  cited 
4  Kent's  Com.  175,  that  the  law  is,  that  a  mortgage  or  judgment 
may  be  taken  and  held  as  a  security  for  future  advances  and  re- 
sponsibilities to  the  extent  of  it,  when  this  is  a  constituent  part  of 
the  original  agreement;  and  the  future  advances  will  be  covered 
by  the  lien,  in  preference  to  the  claim  under  a  junior  intervening 
incumbrance  with  notice  of  the  agreement.  A  mortgage  is  al- 
ways good  to  secure  future  loans  when  there  is  no  intervening 
equity.  It  is  necessary  that  the  agreement,  as  contained  in  the 
record  of  the  lien,  should  give  all  the  requisite  information  of  the 
extent  and  certainty  of  the  contract,  so  that  a  junior  creditor  may, 
by  inspection  of  the  record,  and  by  common  prudence  and  ordinary 
diligence,  ascertain  the  extent  of  the  incumbrance.  Here  the  re- 
cord contained  notice  of  the  articles  and  a  judgment  creditor  could, 
by  inquiry,  ascertain  these  terms  and  understand  the  extent  to 
which  the  incumbrance  went,  and  has  no  equity  against  the  mort- 
gagee, as  to  claims  subsisting  when  the  lien  of  his  judgment  at- 
tached. 

But  what  was  the  extent  to  which  the  goods  to  be  furnished  by 
the  mortgagee  were  covered  by  the  mortgage?  I  think  it  clear 
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that  it  was  limited  to  the  1st  of  April  1833.  For  all  sums  over 
1200  dollars,  the  payments  were  to  be  made  before  that  time;  and 
for  the  1200  dollars,  the  credit  was  only  "until  the  1st  of  April 
1833,"  when,  it  would  seem,  their  transactions  were  to  close. 

The  plaintiffs  are,  therefore,  entitled  to  judgment  for  the  amount 
of  goods  sold,  prior  to  the  1st  of  April  1833,  (stated  to  be  1283  dol- 
lars 15  cents,)  with  interest  from  that  date,  to  the  sheriff's  sale. 

Decree  of  the  court  below  reversed,  and  judgment  for  the  plain- 
tiffs accordingly. 


Brown  against  M'Cormick. 

When  a  person  conveys  land  to  which  he  has  no  title,  but  afterwards  acquires  title 
to  it,  he  will  not  be  permitted  to  claim  in  opposition  to  his  deed,  from  the  grantee,  or 
any  person  claiming  under  him. 

Bonds  with  a  warrant  of  attorney  to  confess  judgment,  given  for  the  purchase  money 
of  land,  are  but  a  personal  security  until  judgment  is  entered  upon  them,  and  are  not  a 
lien  upon  the  Lnd  sold. 

ERROR  to  the  common  pleas  of  Franklin  county. 

This  was  an  action  of  ejectment  for  fifty  acres  of  land  by  David 
Brown  against  Robert  M'Cormick.  The  facts  are  particularly 
stated  by  the  court  below  in  their  charge  to  the  jury,  which  was 
assigned  for  error. 

Thompson,  (president.)  The  plaintiff,  to  make  out  his  title,  has 
given  in  evidence  a  location  in  the  name  of  Thomas  Barnet,  for 
three  hundred  acres  adjoining  George  Goodwin,  dated  the  2d  of 
February  1767.  A  survey  upon  it  containing  three  hundred  and 
eight  acres  and  one  hundred  perches,  made  on  the  1st  of  May  1769; 
this  survey  has  been  returned  into  the  surveyor-general's  office. 
The  plaintiff's  counsel  then  read  in  evidence  a  deed  for  the  land 
contained  in  this  survey,  dated  the  16th  of  November  1797,  from 
Uriah  Brown,  David  Brown  and  Mercer  Brown  to  Robert  M'Con- 
nel;  it  appears  further,  that  on  the  same  16th  of  November  1797, 
Robert  M'Connel  gave  his  two  bonds,  each  conditioned  for  the 
payment  of  120  pounds,  9  shillings  and  4  pence,  to  David  Brown, 
one  payable  the  1st  of  November  1798,  and  the  other  payable  the 
1st  of  November  1799:  another  bond  conditioned  for  the  payment 
of  a  like  sum  to  Uriah  Brown,  on  the  1st  of  November  1800;  and 
a  fourth  conditioned  for  the  payment  of  a  like  sum  on  the  1st  of 
November  1801,  to  Mercer  Brown.  These  are  all  judgment  bonds, 
and  amount  together  to  1285  dollars,  the  consideration  mentioned 
in  the  deed  from  Uriah,  David  and  Mercer  Brown  to  R.  M'Connel. 
Upon  these  bonds  four  judgments  were  entered  upon  the  22d  of 
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November  1797;  Nos.  106, 107, 108  and  109  of  October  term  1797. 
Afterwards  to  January  term  1801,  a.  fieri  facias  was  issued  on  the 
judgment  in  favour  of  Uriah  Brown,  which  was  laid  on  the  same 
land  contained  in  the  deed  from  the  Browns  to  M'Connel.  To 
January  term  1805,  No.  47,  a  venditioni  exponas  was  issued  in 
the  case,  marked  for  the  use  of  David  Brown,  by  virtue  of  which 
the  land  was,  on  the  19th  of  February  1805,  sold  to  David  Brown 
for  310  dollars.  The  sheriff's  deed  was  made  to  him  and  acknow- 
ledged in  open  court  on  the  6th  of  April  1805.  To  August  term 
1825,  No.  132,  an  ejectment  was  brought  by  David  Brown  against 
Francis  M'Connel,  who,  it  seems,  was  a  son  of  Robert  M'Connel, 
for  this  tract  of  land.  On  the  21st  of  August  1826,  William  Har- 
vey and  James  M'Connel  were  added  as  co-defendants:  William 
Harvey  afterwards  died;  his  death  was  suggested  on  the  record, 
and  afterwards,  on  the  21st  of  August  1827,  judgment  was  entered* 
against  the  other  defendants,  by  non  sum  informatus.  As  the 
representatives  of  Harvey  were  not  brought  on  the  record  before 
the  judgment  was  entered,  it  did  not  aifect  them.  The  present  suit 
was  then  brought  to  January  term  1833,  to  recover  from  Robert 
M'Cormick,  the  present  defendant,  that  part  of  the  tract  which  was 
then  in  the  possession  of  William  Harvey. 

From  the  evidence  on  the  part  of  the  defendant  it  appears,  that 
an  application  was  taken  out  in  the  name  of  Robert  M'Conahey  for 
three  hundred  acres,  dated  the  9th  of  January  1767,  on  which  a  sur- 
vey was  made  on  the  ground  at  an  early  period;  the  exact  date  is  not 
mentioned.  The  survey  was  never  regularly  made  out  and  returned 
into  the  surveyor-general's  office.  It  contains  one  hundred  and  one 
acres,  thirty-one  perches,  and  interferes  with  the  survey  in  the  name 
of  Barret  to  the  amount  of  fifty-seven  acres,  forty-five  perches. 
This  interference  contains  the  land  in  dispute ;  it  also  interferes  with 
the  survey  of  Francis  M'Connel,  and  with  that  in  the  name  of 
George  Goodwin.  It  appears  that  Robert  M'Connel  claimed  the 
survey  in  the  name  of  R.  M'Conahey  as  early  as  1788;  but  how 
he  claimed,  does  not  appear.  On  the  2d  of  January  1 788  he  and 
his  wife  conveyed  the  land  contained  in  it  to  William  Harvey,  by 
a  deed  containing  a  covenant  of  seisin  and  of  general  warranty. 
This  deed  was  recorded  in  book  A,  page  549,  on  the  2d  of  May 
1788:  it  appears  that  there  was  a  field  cleared  on  the  ground  before 
this  time,  which  contains  about  ten  acres,  and  is  marked  on  the  plot 
with  the  title  C.  Harvey  went  into  possession  in  May  1788,  and 
he  and  his  heirs  have  held  it  ever  since.  William  Harvey  died  in 
1809,  leaving  a  son  William,  who  died  in  1826  or  1827,  without 
issue,  and  a  daughter,  who  is  intermarried  with  M'Cormick,  the 
defendant,  who  is  now  in  possession.  There  are  two  other  small 
fields  on  the  land  in  dispute  in  the  possession  of  the  defendant;  one 
of  them  marked  E,  cleared  within  the  last  three  or  four  years,  and 
the  other  marked  D,  on  the  plot  cleared  ten  or  twelve  years  ago. 
This  brings  me  to  turn  your  attention  to  the  points  of  law  presented 
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for  the  consideration  of  the  court  by  the  counsel  of  the  plaintiff. 
In  answer  to  the  first,  second  and  third  points,  which  all  relate  to 
the  same  subject,  the  court  instructs  you,  that  if  you  believe  the 
evidence,  this  is  a  case  of  interfering  surveys.  In  such  cases  the 
law  adjudges  the  possession  to  be  in  him  who  has  the  best  right, 
as  the  act  of  limitation  has  no  operation  against  him,  except  his 
opponent  take  an  adverse  and  exclusive  possession.  2  Serg.  4* 
Rawle  439.  In  such  a  case,  the  party  claiming  the  protection  of 
the  statute  must  show  an  actual,  adverse,  visible  and  notorious 
possession  by  inclosures  or  clearing  and  cultivation,  and  he  is  pro- 
tected no  further  than  such  possession  has  continued  for  twenty-one 
years  before  the  suit  brought.  In  this  case,  if  you  believe  the  facts 
as  I  have  stated  them,  the  statute  protects  the  defendant  only  so 
far  as  relates  to  the  ten  acre  field,  marked  on  the  plot  with  the  let- 
ter C,  of  which  he  and  those  under  whom  he  claims,  appear  to  have 
had  possession  ever  since  1788.  As  to  the  other  fields,  if  you 
believe  the  testimony,  they  have  been  cleared  less  than  twenty-one 
years  before  this  suit  was  brought:  this  being  the  case,  the  statute 
does  not  extend  either  to  them  or  the  woodland,  though  it  may 
have  been  used  for  taking  timber  from  it  for  firewood,  fencing  and 
the  like. 

The  fourth  point  raises  a  question  of  much  more  importance. 
It  appears  in  evidence  in  addition  to  what  I  have  already  stated, 
that  on  the  2d  of  October  1792,  one  John  Brown  made  a  deed  to 
Robert  M'Connel,  conveying  by  the  same  courses,  distances  and 
boundaries  as  the  lines  of  the  survey  in  the  name  of  M'Conahey, 
describing  the  land  as  one  hundred  and  one  acres  and  thirty-one 
perches,  the  exact  quantity  in  that  survey,  but  calling  it  a  part  of 
the  tract  surveyed  for  Goodwin  on  his  warrant.  It  appears  further 
that  M'Connel,  for  this  conveyance,  gave  his  bond  to  David  Brown 
for  50  pounds.  This  transaction  would  seem  to  indicate  a  desire, 
on  the  part  of  M'Connel,  to  make  Harvey  secure  in  the  title  which 
he  had  sold  him  to  the  land  included  in  the  same  boundaries. 

The  plaintiff  here  claims  under  the  sheriff's  sale,  upon  the  judg- 
ment against  Robert  M'Connel,  and  he  has  no  other  or  better  title 
than  M'Connel  had:  on  the  day  that  the  judgment  was  entered  up, 
M'Connel,  by  his  deed  of  1788,  duly  recorded,  had  already  con- 
veyed the  land  in  dispute  to  William  Harvey.  In  the  absence  of 
proof  to  the  contrary,  it  is  to  be  intended,  that  one  of  the  objects 
that  M'Connel  had  in  view,  in  making  the  purchase  from  the 
Browns,  was,  to  confirm  to  Harvey  the  deed  which  he  had  made 
to  him,  of  the  land  in  question.  When  the  plaintiff  and  his  brothers, 
Uriah  and  Mercer  Brown,  conveyed  to  Robert  M'Connel,  they  took 
the  four  judgment  bonds  I  have  mentioned,  to  secure  the  payment 
of  the  purchase  money.  These  bonds  were  but  a  personal  security 
until  they  Avere  entered  up.  After  the  delivery  of  the  deed,  and 
before  they  were  entered  up,  they  had  no  lien  whatever  on  the 
land.  The  bonds  were  not  entered  up  until  the  sixth  day  after  the 
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deed  was  made.  In  the  mean  time  M'Connel  might  have  conveyed 
the  property  to  any  purchaser,  who,  if  there  was  no  fraud,  would 
have  held  it  clear  of  any  claim  for  the  money  due  on  the  bonds. 
He  might  have  made  a  release  of  the  right  to  the  land  in  dispute, 
which  he  had  acquired,  to  Harvey,  in  confirmation  of  his  former 
deed,  without  any  new  consideration.  I  am  therefore  of  opinion, 
upon  the  effect  of  the  deed  from  Robert  M'Connel  to  William  Har- 
vey of  the  2d  of  January  1788,  without  saying  whether  it  operated  as 
a  technical  estoppel  or  not,  that  the  legal  effect  of  it  was,  to  pass 
immediately  to  Harvey  all  the  right  which  Robert  M'Connel  ac- 
quired to  the  land  in  dispute,  by  virtue  of  the  deed  from  the  plain- 
tiff and  Uriah  and  Mercer  Brown;  that  when  the  judgment,  on 
which  the  sheriff's  sale  was  made,  was  entered  up,  M'Connel  had 
no  interest  in  the  land,  to  be  bound  by  it,  and  that  consequently  the 
plaintiff  cannot  recover  any  part  of  the  land  in  question;  and  your 
verdict  must  be  given  for  the  defendant. 

Exception  on  part  of  the  plaintiff. 

Error  assigned. 

The  court  erred  in  charging  the  jury  that  the  legal  effect  of  the  deed 
from  Robert  M'Connel  to  William  Harvey,  of  the  2d  of  January 
1788,  was  to  pass  immediately  to  Harvey  all  the  right  which  Robert 
M'Connel  acquired  to  the  land  by  virtue  of  the  deed  from  the  plain- 
tiff and  Uriah  and  Mercer  Brown,  that  when  the  judgment  on 
which  the  sheriff's  sale  was  made  was  entered  up,  M'Connel  had 
no  interest  in  the  land  to  be  bound  by  it,  and  that  consequently  the 
plaintiff  cannot  recover  any  part  of  the  land  in  question;  and  your 
verdict  must  be  for  the  defendant. 

J.  A.  Fisher,  for  plaintiff  in  error. 
Dun  lop,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  facts,  so  far  as  they  are  material,  are  these.  On 
the  2d  of  January  1788,  Robert  M'Connel,  who  claimed  the  land  in 
dispute,  under  a  survey,  in  the  name  of  Robert  M'Conahey,  with  his 
wife,  made  a  conveyance  of  the  same,  with  a  covenant  of  seisin  and 
general  warranty,  to  William  Harvey.  On  the  1 6th  of  November 
1797,  Uriah  Brown,  David  Brown,  and  Mercer  Brown,  under  whom 
the  plaintiff's  claim,  made  a  deed,  including  the  same  premises,  to 
Robert  M'Connel,  the  grantor  above  named.  To  secure  the  pay- 
ment of  the  consideration,  on  the  same  day,  M'Connel  executed 
four  bonds,  with  warrants  of  attorney  to  confess  judgment,  to  Da- 
vid Brown,  Uriah  Brown,  and  Mercer  Brown,  severally,  on  which, 
judgments  were  entered,  on  the  22d  of  November  1797.  A  venditi- 
oni  exponas  issued  to  January  term  1805,  by  virtue  of  which,  the 
land  was  sold  to  David  Brown,  who  received  a  deed  from  the 
sheriff,  the  6th  of  April  1805.  The  first  question  is,  as  to  the  legal 
effect  of  the  deeds,  which  the  court  decided  was  to  pass  immedi- 
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ately  to  Harvey,  all  the  right  which  Robert  M'Connel  acquired  in 
the  land  by  virtue  of  the  deed,  from  the  Bnnvns  to  him.  And  this 
is  a  principle  too  well  settled  to  admit  of  dispute.  When  a  person 
conveys  land,  in  which  he  has  no  interest  at  the  time,  but  after- 
wards acquires  a  title  to  the  same  land,  he  will  not  be  permitted  to 
claim  in  opposition  to  his  deed,  from  the  grantee,  or  any  person 
claiming  title  from  the  grantee.  12  Johns.  Rep.  207;  11  Johns.  Rep. 
91;  Co.  Lit.  265.  The  operation  of  the  principle  is,  that  immediately 
on  the  execution  of  the  deed  of  the  10th  of  November  1797,  from 
David  Brown  and  others,  to  Robert  M'Connel,  it  enured  to  the 
benefit  of  William  Harvey,  the  grantee  of  the  land,  by  virtue  of  the 
previous  deed  of  the  2d  of  January  1788.  At  that  period,  therefore, 
by  operation  of  law,  William  Harvey  was  the  owner  of  the  pre- 
mises in  question.  And  the  legal  effect  will  be  the  same,  whatever 
may  have  been  the  intention  of  M'Connel  in  making  the  purchase 
from  Brown,  although  the  presumption  undoubtedly  is,  that  it  was 
intended  in  good  faith,  to  carry  into  effect  his  sale  to  William  Har- 
vey. But  it  is  alleged,  that  the  judgment  on  which  the  plaintiffs 
claim,  being  for  the  purchase  money,  although  not  entered  until 
six  days  after  the  conveyance,  is  a  lien  on  the  property,  conveyed 
by  Brown  to  M'Connel.  But  bonds,  with  a  warrant  of  attorney 
to  confess  judgment,  although  given  to  secure  the  purchase  money, 
are  but  a  personal  security,  until  judgment  entered,  and  conse- 
quently after  the  delivery  of  the  deed,  and  before  the  judgment 
had,  the  grantor  had  no  lien.  In  the  intermediate  time,  it  was  in 
the  power  of  M'Connel  to  make  any  disposition  of  the  land  he 
pleased,  either  by  sale,  or  by  subjecting  the  premises  to  the  lien  of 
other  incumbrances.  And  this  consequence,  the  vendor  can  only 
avoid,  by  entering  his  judgment  the  same  day  the  deed  is  delivered, 
or  by  taking  a  mortgage  on  the  property  sold,  for  security  of  the 
purchase  money.  The  counsel  for  the  plaintiff  in  error,  relies  on 
Chew  v.  Barnitz,  11  Serg.  fy  Rawle  399;  but  that  case  merely 
decides  the  general  principle  that  the  purchaser  of  an  equitable 
title,  takes  it  subject  to  all  the  countervailing  equities  to  which  it 
was  subject  in  the  hands  of  the  person  from  whom  he  purchased. 
But  here,  by  the  conveyance  from  Brown  to  M'Connel,  M'Connel 
acquires  a  legal  title  to  the  premises,  without  the  lien  of  any 
incumbrance  whatever,  whether  legal  or  equitable,  which,  by  ope- 
ration of  law,  immediately  passes  to  his  grantee. 
Judgment  affirmed. 
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Duchman   against   Hagerty. 

The  keeper  of  a  public  house  or  inn  cannot  recover  in  an  action  upon  a  book  account, 
for  liquors  or  any  other  tavern  reckonings,  which  exceed  in  amount  twenty  shillings. 

ERROR  to  the  district  court  of  Lancaster  county. 
The  administrators  of  Jacob  Duchman  against  Andrew  Hagerty. 
The  plaintiff's  claim  was  founded  upon  a  book  account,  from  1817 
to  1830,  and  was  composed  of  charges  for  liquors,  meals  of  vic- 
tuals, lodging  and  horse-feed. 

To  which  the  defendant  pleaded  as  follows: 
"And  the  said  Andrew  Hagerty,  by  his  attorney,  comes  and 
defends  the  wrong  and  injury  when,  &c.  and  says  that  the  said  plain- 
tiffs ought  not  to  have,  or  maintain  their  aforesaid  action  thereof 
against  him,  because,  he  says,  that  the  demand  of  the  plaintiffs 
by  their  declaration  and  bill  of  particulars,  is  for  liquors  and  tavern 
reckonings,  and  the  amount  demanded  exceeds  twenty  shillings, 
for  which  liquors,  tavern  reckonings,  and  expenses,  amounting  to 
more  than  twenty  shillings,  it  is  alleged  the  intestate  of  the  plain- 
tiffs gave  a  credit  to  the  defendant:  that  by  the  third  and  fifth 
sections  of  the  act  of  assembly,  passed  on  the  26th  day  of  August 
1721,  relating  to  public  houses,  inns  or  taverns  in  Pennsylvania, 
all  demands  for  tavern  reckonings,  liquors  and  expenses,  where  the 
amount  sued  for  exceeds  twenty  shillings,  are  prohibited  and 
declared  unlawful.  That  the  plaintiffs  cannot  by  law,  demand, 
sue  for,  and  recover  the  tavern  bill  and  reckoning  demanded  by 
their  declaration  and  bill  of  particulars  as  aforesaid.  And  this  the 
said  Andrew  is  ready  to  verify:  wherefore  he  prays  judgment,  if 
the  said  plaintiffs  ought  to  have  or  maintain  their  aforesaid  action 
thereof  against  him,  &c." 
Replication  of  plaintiff. 

"  That  plaintiffs  can,  by  law,  demand,  sue  for,  and  recover  the 
the  tavern  bill  and  reckoning  demanded  by  their  declaration  and 
bill  of  particulars  as  aforesaid,  and  the  statute  pleaded  by  defend- 
ant's plea,  does  not  prevent  plaintiff  from  recovering  the  amount 
of  his  claim." 

It  is  admitted,  that  Andrew  Hagerty  was  a  drover;  that  Mr 
Duchman's  inn  was  his  stopping  place  in  Lancaster;  and  that  he 
was,  and  is  a  man  of  property.  He  is  a  single  man,  and  his  home 
never  was  in  the  city  of  Lancaster. 

The  court  below  (Hayes,  president)  charged  the  jury  that  the 
plaintiff  could  not  recover.  Verdict  and  judgment  for  defendant. 

VI. 1 
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Champneys,  for  plaintiff  in  error,  referred  to  the  preamble  of 
the  act  of  1721,  relied  upon  by  the  defendant,  in  order  to  show 
that  tile  evil  intended  to  be  remedied  was  the  sale  of  liquor  upon 
credit.  A  license  is  only  granted  for  the  sale  of  liquor,  and  the 
legislature  only  intended  to  prevent  the  abuse  of  the  privilege. 
The  act  of  the  1 1th  of  March  1834,  sects.  22  and  23,  is  a  legislative 
construction  of  the  act  of  1721.  He  cited  Ogden  v.  Miller,  1  P. 
*fL.  Brown's  Rep.  147. 

Norris,  for  defendant,  cited  the  act  of  1721,  1  Smith's  Laws 
126;  and  relied  upon  its  positive  provisions,  barring  an  action  for 
liquors  retailed,  or  other  expenses  above  twenty  shillings.  A  de- 
mand prohibited  by  a  statute  cannot  be  recovered.  Yundt  v. 
Roberts,  5  Serg.  8f  Rawle  139. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  was  a  suit  to  recover  what  were  strictly 
tavern  reckonings,  charged  from  1817  to  1830,  though  in  some 
years  there  was  no  charge,  and  in  others  only  one  during  the 
year.  The  principal  amount  was  charged  before  1820,  and  after 
1828.  There  were,  in  the  account,  charges  for  sums  of  money, 
and  assumptions  for  third  persons,  of  which  the  book  of  Jacob 
Duchman  was  no  evidence.  The  items  were  partly  for  liquors, 
partly  for  meals  of  victuals,  and  lodging.  I  mean  that  each  sepa- 
rate charge  in  the  books  was  partly  for  liquor,  and  partly  for  food, 
lodging,  or  keeping  the  defendant's  horse. 

So  long  ago  as  the  26th  of  August  1721,  an  act  of  assembly  of 
this  (then)  province  was  passed;  the  3d  section  of  which  enacts 
as  follows:  "No  person  or  persons  keeping  a  public  house  or  inn, 
shall  trust  or  give  credit  to  any  person  whomsoever  for  liquors,  or 
any  other  inn  or  tavern  reckonings,  in  any  sum  exceeding  20 
shillings,  under  the  penalty  of  forfeiting  and  losing  such  debt." 

And  the  5th  section  provides,  that  "  if  any  person  or  persons 
keeping  a  public  house  or  inn,  or  retailing  liquors  as  aforesaid  in 
this  province,  shall  trust  or  credit  any  person,  for  liquors  retailed, 
or  other  expenses  above  20  shillings  as  aforesaid,  or  shall  presume 
to  sue  any  such  person,  or  shall  arrest,  Sic.,  &c.,  all  such  actions  and 
suits  shall  abate,  and  the  person  sued,  shall,  and  may  plead  this 
act  in  bar,  and  the  plaintiff  in  such  suit  shall  become  nonsuit  and 
pay  double  charges." 

It  is  true  we  have  not  many  cases  on  this  act;  such  have  fre- 
quently occurred  in  the  common  pleas,  but  the  act  has  been  con- 
sidered too  plain  and  positive  to  admit  of  a  doubt.  In  one  case, 
Yundt  v.  Roberts,  5  Serg.  8?  Rawle  141,  the  tavern  keeper  had 
got  a  note  from  his  customer,  in  which  his  tavern  bills  were 
blended  with  some  other  matters:  this  court  held  the  note  good  in 
part,  but  that  the  debtor's  having  given  a  note  for  his  tavern  bills, 
did  not  take  the  case  out  of  this  act. 
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In  the  case  in  1  Brown's  Rep.  Judge  Rush  is  made  to  take  a 
distinction  between  a  poor  man  tippling  about  a  tavern,  and  a  man 
of  property  and  character,  who  runs  up  a  bill  for  tavern  expenses. 
The  act  makes  no  such  distinction.  Some  have  supposed,  that 
charges  for  food  and  lodging  are  not  within  the  act.  The  words 
include  them,  and  a  tavern-keeper  who  will  give  food  and  lodging 
to  a  neighbour,  to  keep  him  from  going  home,  is  no  better  than  one 
who  continues  furnishing  liquor.  I  believe  it  has  never  been  sup- 
posed, that  a  tavern-keeper  gives  trust  or  credit  for  what  is  used  at 
one  time ;  for  paying  before  you  eat  or  drink  is  not  known.  So  a 
lawyer,  juror,  or  witness  bound  to  attend  court  for  a  week,  is  not 
considered  as  obtaining  trust  or  credit  until  his  week  is  expired,  and 
he  goes  without  paying. 

The  present  case,  however,  is  within  the  letter  and  spirit  of  the 
act.  Neither  the  judge  of  the  district  court,  or  this  court  could 
give  judgment  for  the  plaintiff,  without  totally  disregarding  the 
act  of  assembly. 

Judgment  affirmed^ 


Martin   against   Martin. 

A  general  legacy  to  the  testator's  widow,  will  bear  interest  from  the  period  of  one 
year  after  the  testator's  death,  although  the  fund  provided  for  its  payment  was  not 
realized,  until  a  period  long  subsequent. 

ERROR  to  Dauphin  county. 

Debt  for  a  legacy.  Peter  Fertig,  executor  of  Catharine  Martin, 
deceased,  against  Peter  Fertig,  administrator,  with  the  will  annexed, 
of  Marcus  Martin,  deceased. 

Marcus  Martin,  by  his  last  will,  among  other  things,  bequeathed 
to  his  wife  Catharine,  "  eight  hundred  dollars,  which  is  to  be  paid 
by  my  hereafter  named  executors,  out  of  my  real  estate."  The 
testator  in  his  lifetime,  and  before  the  making  of  his  will,  had  sold 
his  real  estate,  out  of  which  the  said  legacy  was  to  be  paid. 

The  following  case,  was  stated  for  the  opinion  of  the  court, 
viz:  Marcus  Martin  died  on  the  10th  of  November  1825,  having 
first  made  his  will,  which  was  duly  proved  on  the  15th  of  Novem- 
ber 1825,  pro  ut  said  will,  which  is  made  part  of  this  case. 
Catharine  Martin,  the  widow  of  said  Marcus  Martin,  died  10th  of 
April  1826,  having  first  made  her  will,  which  was  proved  llth  of 
April  1826,  in  which  Peter  Fertig,  the  plaintiff,  was  appointed  her 
executor.  Suit  was  instituted  by  Peter  Fertig,  as  administrator  of 
said  Marcus  Martin,  against  Daniel  Hain,  to  compel  payment  of 
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the  purchase  money  of  a  t.act  of  land  in  the  possession  of  said 
Hain,  which  was  prosecuted  and  determined,  and  the  money  reco- 
vered in  July  1836;  and  that  previous  to  the  recovery  of  this 
money,  the  said  Peter,  as  administrator,  &c.,  of  said  Marcus  Martin, 
had  not  sufficient  assets  in  his  hands  for  the  payment  of  the  debts 
and  legacies  under  the  will  of  said  Marcus  Martin,  pro  ut  his 
administration  accounts.  The  only  question  for  the  decision  of  the 
court  is,  whether  the  legacy  to  Catharine  Martin,  in  the  will  of 
Marcus  Martin  mentioned,  under  the  circumstances  mentioned, 
will  bear  interest,  and  from  what  time,  and  if  so,  that  judgment  be 
entered  for  plaintiff  for  the  amount  of  said  legacy,  with  the  interest 
to  which  she  will  be  entitled,  and  if  not  entitled  to  interest,  that 
judgment  be  entered  for  plaintiff  for  the  amount  of  said  legacy 
without  interest. 

The  court  below  (Blythe,  president)  rendered  a  judgment  for 
the  plaintiff  for  the  amount  of  the  legacy,  with  interest,  from  one 
year  after  the  death  of  the  testator. 

•ftyres  and  M'Clure,  for  plaintiff  in  error,  cited  Roper  on  Leg. 
380;  2  Ibid.  185. 

M'Cormick,  contra,  cited  1  Roper  on  Leg.  579;  5  Watts  179. 

PER  CURIAM. — The  rule  that  general  legacies  bear  interest  from 
the  time  when  they  are  payable,  may  be  relaxed  in  favour  of,  but 
not  against  a  legatee.  A  child  unprovided  for,  is  allowed  interest 
from  the  time  of  the  death;  but  the  same  favour  is  not  shown  to 
the  widow.  But  nothing  can  postpone  the  accruing  of  interest  to 
a  period  later,  than  the  time  of  payment  appointed  by  the  testator. 

Judgment  affirmed. 


Roth  against  M'Clelland. 

A  court  of  chancery  is  alone  competent  to  determine  whether  a  condition  imposed 
by  its  interlocutory  decree  has  been  performed.  A  court  of  law  in  a  collateral  proceed- 
ing cannot  inquire  into  it ;  much  less  would  it  have  power  to  pronounce  the  require- 
ments of  a  decree  in  chancery  to  be  satisfied  by  equivalents. 

ERROR  to  the  common  pleas  of*fldams  county. 

This  was  an  action  of  ejectment  by  David  Roth  against  William 
M'Clelland,  for  a  tract  of  land  in  Liberty  township,  Adams  county, 
containing  one  hundred  and  fifty  acres,  with  a  grist  mill,  saw  mill, 
oil  mill,  and  plaster  mill  erected  upon  it. 

The  title  to  the  land  was  admitted  to  have  been  in  Jacob  Roth, 
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and  the  plaintiff  gave  in  evidence,  a  deed  dated  the  4th  of  August 
1823,  from  Jacob  Roth  to  David  Roth,  and  rested  his  cause. 

The  defendant  gave  in  evidence  the  record  of  an  action  of  cove- 
nant, in  the  circuit  court  of  the  United  States,  and  proceedings 
upon  it,  and  of  a  bill  in  equity  in  the  same  court,  as  follows: 

Isaac,  Henry,  and  Jacob  Darst  against  Jacob  Roth.  October 
term  1823.  Covenant.  On  the  27th  of  October  1824,  judgment 
for  5519  dollars  44  cents.  Fieri  facias  to  April  term  1825,  levied 
on  lands  of  Jacob  Roth,  which  were  condemned.  (The  land  now 
in  dispute.)  Venditioni  exponas  to  October  term  1825.  Jllias 
fieri  facias,  30th  of  July  1831.  Venditioni  exponas  to  April 
term  1832.  Jllias  venditioni  exponas  to  October  term  1832, 
which  was  returned  land  sold  to  Isaac  Darst  for  2700  dollars. 

Isaac  Darst  against  Jacob  Roth  and  David  Roth.  Circuit  court 
of  the  United  States,  bill  in  equity  filed  on  the  7th  of  August  1828. 
On  the  6th  of  June  1831,  decree  of  the  court  as  follows: 

"  This  cause  came  to  be  heard  on  the  bill,  answers,  and  replica- 
tions, and  the  court  having  seen  and  heard  the  exhibits  and  evi- 
dence in  the  cause,  and  heard  the  arguments  of  the  counsel,  and 
having  fully  deliberated  thereon,  reserving  to  themselves  the  right 
of  hereafter  making  such  further  and  final  decree  as  they  may 
deem  right,  do  decree,  that  there  is  due  on  the  judgment  of  Isaac 
Darst,  Henry  Darst,  and  Jacob  Darst  against  Jacob  Roth,  the  sum 
of  7618  dollars  76  cents.  And  on  the  covenant  between  them 
and  not  included  in  the  judgment,  the  sum  of  714  dollars  17  cents. 
And  for  costs  140  dollars  without  interest  on  said  costs,  amounting 
in  the  aggregate,  to  the  sum  of  8472  dollars  93  cents. 

"  And  the  court  do  further  order  and  direct,  that  the  sale  and 
deed  from  the  marshal  to  the  complainant,  Isaac  Darst,  for  lands 
in  Adams  county,  be  annulled  and  set  aside  at  the  cost  of  the 
complainant,  and  that  the  complainant  have  leave  to  take  out  an 
alias  execution  on  said  judgment,  and  levy  the  same  on  the  tract 
of  land  in  Adams  county,  conveyed  by  said  Jacob  Roth  to  David 
Roth,  and  proceed  therein  according  to  law.  That  the  said  Jacob 
and  David  Roth,  on  or  before  the  first  day  of  the  next  term,  pay  to 
the  clerk  of  this  court,  on  account  of  the  said  judgment  and  debt, 
the  sum  of  2846  dollars  96  cents,  with  interest  on  the  same,  from 
the  21st  of  May  1831,  with  costs  of  suit  to  be  taxed.  No  interest 
on  140  dollars  of  costs.  In  default  whereof,  on  the  part  of  the  said 
Jacob  and  David,  the  court  do  order  and  decree,  that  the  deed 
from  Jacob  Roth  to  David  Roth,  recited  in  the  bill  of  the  com- 
plainant, be  set  aside  as  fraudulent,  null,  and  void." 

On  the  6th  of  June  1832,  complainant's  attorney  entered  a 
remittitur  as  to  David  Roth,  of  570  dollars,  84  cents. 

The  defendant  then  gave  in  evidence,  the  marshal's  deed  for  the 
land  in  dispute,  to  Isaac  Darst,  dated  24th  of  November  1832,  and 
that  he  claimed  under  it. 

The  plaintiff  then  resumed,  and  offered  to  prove,  that  in  the  be- 
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ginning  of  October  1831,  David  Roth  raised  the  amount  of  money 
decreed  to  be  paid  by  him,  and  went  to  Philadelphia,  and  made 
the  offer  to  pay  the  same  to  Darst's  attorney,  on  the  decree ;  that 
said  attorney  refused  to  accept  it  specifically,  on  the  sum  thus 
decreed  against  David,  but  offered  to  receive  it  generally,  on  the 
judgment  against  Jacob  Roth;  and  in  furtherance  of  said  proof, 
and  to  show  subsequent  offers  to  pay  the  sum  decreed  against 
plaintiff,  before  the  sale  of  the  property  now  in  controversy,  offers 
the  depositions  of  Michael  W.  Ash,  &c, 

"  M.  W.  Ash  being  sworn,  saith,  that  on  the  22d  of  March  1832, 
he  read  to  Charles  Wheeler,  Esq.  attorney  at  law,  of  the  city  of 
Philadelphia,  the  paper  hereto  annexed,  marked  (A.)  and  that  said 
Charles  Wheeler,  refused  to  accept  the  offer  contained  in  said 
paper.  Deponent  further  saith,  that  the  said  Charles  Wheeler 
acted  as  one  of  the  counsel  for  Darst  v.  Roth,  in  the  circuit  court 
of  the  United  States  for  the  eastern  district  of  Pennsylvania,  and 
further  saith  not." 

"  Charles  Wheeler,  Esq.,  attended  on  behalf  of  William  M'Clel- 
lan,  and  at  first  declined  asking  deponent  any  questions.  Deponent 
signed  the  deposition;  but  afterwards  he  asked  deponent  if,  at  the 
time  he  made  the  offer  to  him,  he  had  any  money  in  his  possession 
belonging  to  Roth;  to  which  deponent  answers,  that  he  had  not  any. 
He  further  says,  he  does  not  know  where  Roth  was  at  that  time, 
but  he  believes  he  was  in  Adams  county." 

Mr.  Wheeler  subsequently  returned  this  answer  in  writing:  "  The 
Adams  county  farm  will  not  be  released  on  the  payment  of  the 
particular  amount  specially  assessed  on  it  in  relation  to  David  Roth, 
but  a  credit  will  of  course  be  allowed  for  it  on  the  judgment. 

All  the  evidence  of  the  plaintiff  was  objected  to  by  the  defend- 
ant, and  rejected  by  the  court,  who  sealed  a  bill  of  exceptions. 

The  plaintiff  renewed  the  offer  of  the  same  evidence,  accompa- 
nied with  a  tender  of  the  money,  brought  into  court  for  the  purpose 
of  payment.  This  being  objected  to,  was  also  rejected,  and  the 
court  sealed  a  second  bill  of  exceptions. 

By  direction  of  the  court  (Durkee,  president)  the  jury  rendered  a 
verdict  for  the  defendant. 

Stevens  and  Penrose,  for  plaintiff  in  error,  cited  1  Binn.  469;  16 
Serg.  8?  Rawle  368;  9  Serg.  fy  Rawle,  212;  1  Mad.  Ch.  35. 

Hambly,  for  defendant  in  error.  The  testimony  was  illegal,  and 
properly  rejected  by  the  court  below,  as  it  neither  tended  to  show 
a  compliance  with  the  decree,  nor  a  reason  for  non-compliance. 

The  offer  proposed  to  be  proved,  is  not  an  offer,  but  a  mere  pro- 
position. Darst's  attorney  had  no  authority  to  receive  the  money, 
neither  had  Darst  himself,  though  I  acknowledge  the  court  would 
have  held  him  bound  if  he  had  received  it.  In  Gable  v.  Gable,  1 
Penns.  Rep.  264,  when  the  attorney  for  the  party  had  received  the 
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money,  the  court  did  not  hold  the  party  bound  by  it.  If  Roth  had, 
upon  the  refusal  of  Darst's  attorney  to  receive,  then  gone  into 
court  and  paid  in  the  money,  they  would  have  released  him.  It  is 
however  too  late  upon  the  trial  below,  to  attach  a  title  which  he 
has  himself  assisted  in  making.  He  was  a  party  to  these  proceed- 
ings in  Chancery,  was  the  respondent,  one  of  the  defendants,  and 
an  execution,  issued  from  the  law  side  by  direction  of  equity  side, 
made  him  a  defendant  in  effect,  and  a  party  to  the  proceedings 
under  which  the  title  was  made,  which  he  is  now  attaching. 

Roth,  however,  is  now  too  late ;  he  has  failed  to  seek  his  remedy 
at  the  proper  time,  and  in  the  proper  place.  His  application  should 
have  been  to  the  circuit  court.  In  Gable  v.  Gable,  and  in  Hol- 
lingsworth  v.  Fry,  4  Dal.  345,  it  was  accorded  that  when  time  was 
made  a  substantial  circumstance,  even  a  court  of  equity  cannot 
interfere.  The  offer  above  was  not  made  available  at  the  right 
time  and  place,  and  the  offer  below  is  too  late.  He  cited  10  Johns. 
223;  3  Wash.  C.  C.  Rep.  346.  As  to  the  power  of  the  attorney 
to  receive  or  reject  the  tender,  1  Penns.  Rep.  264;  1  Dall.  345. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  decree  of  the  circuit  court  was  interlocutory 
and  conditional.  The  respondents  were  required  to  pay,  by  a 
given  day,  certain  moneys  into  court  to  the  credit  of  the  judgment 
on  which  the  land  in  contest  has  since  been  sold;  in  default  of 
which,  the  conveyance  recited  in  the  complainant's  bill  was  de- 
creed to  be  fraudulent  and  void.  The  object  of  the  condition  was 
to  reach  the  equity  of  the  cause  without,  unless  as  a  last  resort, 
disturbing  the  conveyance  betwixt  the  parties  to  it.  In  default  of 
performance  the  decree  was  to  stand  as  an  absolute  one;  but  who 
was  to  judge  of  the  fact?  Certainly  not  a  court  of  common  law; 
nor  indeed  any  other  than  the  court  which  pronounced  the  decree, 
for  none  else  had  jurisdiction  of  it.  Had  the  condition  been  per- 
formed to  the  letter,  it  would  still  have  required  its  intervention  to 
restrain  proceedings  on  the  judgment  against  the  land  in  contest. 
What  did  the  defendant  in  this  ejectment  offer  to  prove?  Not  a 
tender  of  payment  in  the  terms  of  the  decree,  but  a  tender  to  the 
complainant's  solicitor  who  claimed  to  receive  it,  not  as  a  compli- 
ance with  the  decree  and  consequent  exoneration  of  the  particular 
land,  but  as  a  general  payment  in  case  of  all  the  lands  bound. 
The  pretension  of  the  solicitor  was  unjust;  but  why  did  not  the 
respondent  pay  directly  to  the  clerk  without  consulting  the  solicitor 
whose  sanction  was  immaterial?  His  course  was  a  clear  one. 
Payment  into  court  would  have  given  life  to  his  conveyance  with- 
out the  concurrence  of  any  one;  and  the  court,  being  satisfied  of 
the  fact,  would  have  enjoined  from  execution  of  the  particular 
land.  Further  action  by  the  court  was  indicated  not  only  by  the 
terms  of  the  decree  but  by  the  requirements  of  the  occasion.  But 
the  defendant  did  not  offer  to  prove  even  a  tender  of  performance 
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which  could  be  made  only  by  an  offer  to  pay  directly  into  court, 
such  being  the  terms  of  the  decree ;  and  had  there  been  even  actual 
performance,  it  would  still  have  rested  with  the  court  to  make  such 
further  order  as  would  have  been  requisite  for  the  security  of  the 
title.  Opposed  to  it  we  have  a  conveyance  pursuant  to  a  sale  on 
a  judgment  and  execution  entirely  regular  at  law,  against  which 
there  can  be  no  legal  defence;  and  who  is  to  say  whether  the 
plaintiff  ought  to  have  been  enjoined?  A  court  of  chancery  is  not 
only  the  best,  but  the  exclusive,  tribunal  to  determine  whether  a 
condition  imposed  by  it  has  been  performed;  and  we  cannot  say 
what  it  might  or  would  do  in  a  case  like  the  present,  nor  pronounce 
its  requirements  satisfied  by  equivalents.  In  fine,  it  was  a  matter 
with  which  no  other  court  had  to  do,  or  can  now  interfere.  We 
have  no  choice,  therefore,  but  to  consider  the  conveyance  as  defi- 
nitively set  aside,  and  the  title  as  sold  on  the  execution  of  a  court, 
into  the  legality  of  whose  process  we  have  not  a  right  to  inquire. 
The  case  is  an  extremely  hard  one,  by  reason  of  the  encourage- 
ment given  to  the  defendant's  error  by  the  unwarrantable  preten- 
sion of  the  solicitor;  but  if  relief  be  attainable  at  all,  it  can  be  had 
only  from  the  court  which  pronounced  the  decree,  and  not  from  a 
court  of  law  in  a  collateral  proceeding. 
Judgment  affirmed. 


Evans  against  Mengel. 

Quaere.  Whether  the  act  of  one  of  two  joint  guardians  be  binding  upon  their  wards. 
But  if  both  the  guardians  or  their  wards  afterwards  derive  a  benefit  from  the  act  done, 
it  is  as  binding  upon  them  as  if  both  had  originally  agreed  to  it.  One  of  two  joint 
guardians  may  accept  a  benefit  bestowed  upon  their  wards. 

The  reference  of  a  matter  of  fact  to  a  jury  about  which  there  is  no  proof,  is  erroneous. 

ERROR  to  the  common  pleas  of  Berks  county. 

Jonathan  Jones  and  Davis  Jones,  executors  of  John  Jones,  sur- 
viving executor  of  John  Evans,  deceased,  for  the  use  of  the  heirs 
and  legal  representatives  of  the  said  John  Evans,  deceased,  against 
Henry  Mengel. 

This  was  an  action  of  debt  on  four  bonds,  conditioned  for  the 
payment  of  1200  pounds  each,  with  interest  from  the  1st  of  April 
1816  The  great  quantity  of  parol  and  record  evidence  given  in 
the  case,  renders  it  inconvenient  to  report  it;  and  as  many  of  the 
points  discussed  in  the  court  below  were  not  argued  or  decided  in 
this  court,  we  have  omitted  any  other  statement  of  them  than  that 
contained  in  the  opinion  of  the  court,  which  was  delivered  by 

KENNEDY,  J. — The  decision  of  the  question,  involved  in  the  first 


May  1837.]  OF  PENNSYLVANIA.  73 

[Evans  v.  Mengcl.] 

error  assigned,  does  not  appear  to  have  been  raised  by  the  evidence 
given  on  the  trial  of  the  cause ;  and  the  determination  of  it  by  the 
court  below  would  therefore  seem  to  have  been  unnecessary;  or  if 
it  was,  the  evidence  showed  clearly  that  the  arrangement  under 
which  the  mortgage  was  taken,  whatever  it  might  have  been,  was 
fully  assented  to  and  ratified  by  all  the  guardians  subsequently, 
when  the  mortgaged  land  came  to  be  sold  by  the  sheriff  under 
executions  sued  out  upon  judgments  had  in  suits  commenced  and 
prosecuted  on  some  of  the  bonds,  recited  in  the  mortgage,  to  secure 
the  payment  whereof  the  mortgage  was  given.  The  guardians 
acting  on  behalf  of  then:  wards,  by  procuring  the  mortgage  and  the 
warrant  of  attorney,  under  the  latter  of  which  they  caused  satisfac- 
tion to  be  entered  upon  the  previous  judgment  against  John  Men- 
gel,  the  principal  in  the  bonds,  in  favour  of  his  sureties  and  Abra- 
ham Mengel,  acquired  the  first  lien  against  the  land.  This  was 
certainly  an  advantage  gained  for  the  heirs  or  wards,  which  the 
guardians  all  joined  in  claiming,  and  which  their  wards  got  the 
benefit  of  by  having  the  money  arising  from  the  sheriff's  sale  of  the 
land,  appropriated  to  the  judgments  on  the  bonds  in  virtue  of  the 
preference  gained  by  the  lien  of  the  mortgage.  It  therefore  follows 
that,  according  to  the  maxim,  omnis  ratihabitio  retrotrahitur  et 
mandato  priori  equiparatur,  the  act  of  taking  the  mortgage  must 
be  considered  the  act  of  all  the  guardians.  And  it  would  also  seem 
to  be  reasonable,  that  their  wards,  having  derived  a  benefit  from  it, 
should  be  bound  as  well  as  themselves  by  the  terms  and  conditions 
upon  which  it  was  obtained.  We  therefore  think,  under  this  aspect, 
that  it  was  wholly  immaterial  whether  the  act  of  one  of  two  joint 
guardians  was  sufficient  to  bind  his  wards  or  not,  because  both 
approved,  afterwards,  of  what  was  done,  and  claimed  the  advantage 
acquired  thereby,  which  went  to  the  benefit  of  their  wards. 

But  again,  it  would  also  seem  from  the  evidence,  that  this  ques- 
tion did  not  necessarily  arise  in  the  cause ;  and  therefore  the  decision 
of  it  by  the  court,  whether  right  or  wrong,  not  being  material  to 
the  issue  trying,  would  not  be  sufficient  ground  for  reversing  the 
judgment.  The  evidence  in  relation  to  the  mortgage  shows  that  it 
was  given  as  an  additional  security,  without  any  agreement  on  the 
part  of  the  guardians,  or  of  any  of  them,  to  release  the  defendant 
from  his  liability  as  surety  in  the  bonds  here  in  suit,  or  to  relinquish 
any  portion  of  the  security  which  had  been  previously  given  for  the 
payment  of  the  purchase  money  of  the  land.  The  most  that  appears 
in  relation  to  this  matter  is  in  the  testimony  of  Abraham  Mengel. 
He  says,  that  John  Mengel,  the  purchaser  of  the  land  and  the  prin- 
cipal in  the  bonds,  refused  for  a  long  time  to  give  the  mortgage, 
unless  Edward  Davies,  one  of  the  guardians,  who  was  then  pressing 
John  Mengel  for  the  mortgage,  would  give  up  the  bonds:  that 
Davies  said  it  made  very  little  difference  about  the  bonds:  that  they 
wished  to  have  a  mortgage  on  the  land  for  the  heirs  of  Evans:  but 
John  Mengel  still  continuing  to  refuse  to  give  the  mortgage,  unless 
vi. — K 
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the  bonds  were  given  up  by  Davies,  the  latter  started  to  go  away 
from  the  place  where  this  happened,  which  was  at  the  house  of 
John  Mengel.  Davies,  however,  having  said  before  he  started  that 
he  would  sue  on  the  bonds  then  payable,  immediately,  if  the  mort- 
gage were  not  given,  he  was  called  back,  and  the  mortgage  was 
then  executed  by  John  Mengel,  without  more  being  said;  and  that 
the  bonds  were  not  given  up.  No  witness  says,  that  as  a  conside- 
ration for  giving  the  mortgage,  it  was  agreed  that  the  bonds  should 
be  delivered  up;  or  that  the  sureties  therein  should  be  released  or 
discharged  from  their  liability  as  such.  But  Edward  Davies,  who 
was  a  witness,  testifies  that  he  told  John  Mengel  and  the  sureties, 
at  the  time  of  executing  the  mortgage,  that  he  could  not  release  the 
sureties.  Hence  it  appeared  on  the  trial,  that  the  giving  of  the 
mortgage  was  a  voluntary  act  on  the  part  of  the  mortgagor,  without 
any  thing  being  given  up  therefor  by  the  guardians,  that  belonged 
to  their  wards:  and  that  any  one  of  the  guardians  could  accept  of 
a  benefit  thus  bestowed,  cannot  be  questioned. 

But  as  there  was  no  evidence  whatever  given,  tending  to  show 
that  the  guardians,  or  any  of  them,  had  agreed  to  give  up  the  bonds, 
or  to  exonerate  the  sureties  in  any  way,  we  think  that  the  court 
erred  in  leaving  it  to  the  jury  as  a  question  of  fact,  to  be  decided 
by  them,  whether  Edward  Davies,  as  one  of  the  guardians,  had  not 
agreed  to  discharge  the  defendant  from  his  liability  to  pay  the 
amount  of  the  bonds;  and  that  if  they  believed  such  agreement  was 
made,  and  that  it  was  beneficial  to  the  wards,  it  was  binding,  and 
their  verdict  ought  to  be  for  the  defendant.  The  judgment  must, 
therefore,  be  reversed  on  this  ground,  according  to  the  principle  laid 
down  in  Whitehill  v.  Wilson,  3  Penns.  Rep.  405,  and  Stouffer  v. 
Latshaw,  2  Watts  165;  as  also  in  previous  cases. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Gordon  and  Biddle,  for  plaintiffs  in  error. 
Deckart  and  Smith,  for  defendant  in  error. 


Bailey  against  Bucher. 

The  plea  of  a  tender,  and  paying  the  money  into  court,  is  such  an  admission  of 
the  plaintiff's  cause  as  stated  in  his  declaration,  as  precludes  an  objection  to  the  form  of 
action. 

ERROR  to  Dauphin  county. 

This  was  an  action  of  ass-umpsit  by  Joel  Bailey,  guardian  of 
James  M'Clintock,  against  John  C.  Bucher.  James  M'Clintock 
died  intestate,  seized  of  real  estate  and  leaving  issue,  of  whom  Joel 
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Bailey  was  guardian  of  one,  the  plaintiff,  and  John  C.  Bucher  of 
others.  The  estate  of  the  minors  was  in  charge  of  John  C.  Bucher, 
who  received  the  rents,  as  alleged.  And  this  action  was  brought 
by  the  plaintiff  to  recover  the  share  of  his  ward.  The  defendant 
pleaded  a  tender  as  to  21  dollars  52  cents,  and  brought  the  money 
into  court,  and  non  assumpsit  as  to  the  balance  of  the  plaintiff's 
claim. 

The  court,  upon  the  request  of  defendant's  counsel,  instructed 
the  jury,  that  under  the  facts  of  the  case,  the  action  of  assumpsit 
was  not  maintainable,  but  account  render  only,  except  as  to  the 
amount  tendered.  Verdict  for  plaintiff  for  21  dollars  52  cents. 

fiawn,  for  plaintiff  in  error,  as  to  the  form  of  action,  cited  12 
Mass.  152;  9  Mass.  539;  3  Pick.  424;  7  Pick.  133;  1  Con.  Pep. 
175;  1  Wend.  470;  2  JVhart.  37. 

Jjyres  and  Johnston,  contra,  cited  10  Serg.  Sf  Rawle  219;  8 
Cow.  308. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  judgment  in  this  case,  we  are  of  opinion, 
must  be  reversed,  because  the  court  instructed  the  jury  that  as- 
surnpsit  was  not  maintainable,  but  the  defendant  was  liable  only 
in  an  action  of  account  render.  The  objection  to  the  form  of  the 
action  being  made  after  the  plea  of  tender  and  payment  of  money 
into  court,  came  too  late.  Paying  money  into  court  is  an  admis- 
sion of  the  cause  of  action,  stated  in  the  declaration  to  the  amount 
brought  in.  2  T.  R  275;  5  Burr.  2649.  It  denies  only  the  plain- 
tiff's claim  to  a  further  amount.  Here  the  cause  of  action  in  the 
declaration  is  a  promise  to  pay  in  consideration  of  moneys  receiv- 
ed, and  as  the  plea  admits  such  promise  to  have  been  made,  the 
action  lies  and  the  defendant  is  precluded  from  afterwards  object- 
ing to  the  form  of  action.  The  plaintiff  was,  therefore,  entitled  to 
go  before  the  jury  for  such  sum  as  he  might  be  entitled  to,  if  any, 
beyond  the  amount  paid  into  court,  and  ought  not  to  have  been 
confined  to  that. 

There  does  not  appear  to  be  any  other  error. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded, 
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Sawyers  against  Hicks. 

The  surety  of  an  administrator  for  the  faithful  performance  of  his  duties  in  making 
sale  of  the  real  estate  of  his  intestate  for  the  payment  of  debts,  is  not  discharged  from 
liability  by  a  return  to  the  first  order  of  the  court,  "  unsold  for  want  of  bidders;"  but 
he  continues  to  be  liable  for  the  faithful  appropriation  of  the  proceeds  of  sale,  by  virtue 
of  any  subsequent  order  of  the  court  and  continuance  of  the  same  proceedings ;  and 
this,  although  upon  the  granting  of  a  subsequent  order,  the  court  may  alter  the  terms 
of  sale. 

If  after  the  sale  of  real  estate,  by  order  of  the  orphans'  court,  the  guardian  of  one  of 
the  heirs  take  a  judgment  from  the  administrator  who  made  the  sale,  for  the  share  of 
his  ward,  and  give  a  stay  of  execution  for  one  year,  the  surety  of  the  administrator  in 
the  recognizance  for  the  faithful  performance  of  his  duties,  and  payment  of  the  pro- 
ceeds of  sale,  is  thereby  released  from  liability. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

C.  Blythe,  president  of  the  orphans'  court,  for  the  use  of  Samuel 
Hicks  and  Ann  his  wife,  a  daughter  of  Joseph  Sturgeon,  against 
John  Sawyers.  Debt  on  recognizance  in  the  orphans'  court. 

James  Dixon  and  William  Cathcart,  administrators  of  Joseph 
Sturgeon,  applied  to  the  orphans'  court  of  Dauphin  county,  to  grant 
them  an  order  to  sell  the  land  of  Joseph  Sturgeon,  for  payment  of 
his  debts.  The  court  made  an  order  that  they  should  sell  the  land, 
and  John  Sawyers,  as  their  surety  joined  them  in  a  recognizance, 
conditioned  that  they  would  duly  execute  the  order,  and  rightly 
distribute  the  proceeds  of  sale.  On  this  recognizance  suit  is  brought. 
The  first  order  to  sell  was  awarded  on  the  5th  day  of  March  1816, 
returnable  last  Monday  of  April  1816;  on  that  day  the  administra- 
tors returned  that  they  had  offered  the  land  for  sale,  but  that  it 
remained  unsold  for  want  of  bidders.  Whereupon  the  court  having 
held  the  report  under  advisement,  awarded  another  order  on  the 
17th  of  September  1816,  which  was.  also  returned  unsold;  and  a 
third  order  was  awarded  on  the  2d  of  December  1816,  which  was 
returned  on  the  3d  of  February  1817,  that  they  had  sold  the  land 
for  3000  dollars,  which  was  confirmed  by  the  court.  On  the  7th 
of  June  1833,  the  final  administration  account  of  William  Cathcart, 
administrator  of  Joseph  Sturgeon,  deceased,  was  confirmed  by  the 
orphans'  court,  by  which  a  balance  was  ascertained  to  be  in  his 
hands  for  distribution  among  the  widow  and  heirs  of  intestate  of 
2209  dollars  33  cents.  Intestate  left  a  widow  and  two  children. 
The  wife  of  Samuel  Hicks,  is  one  of  his  children;  in  her  right,  Hicks 
claimed  one-third  of  the  balance  in  Cathcart's  hands. 

Defendant  rests  his  defence  on  two  points.  The  first  is,  that  his 
responsibility  as  surety,  ceased  upon  the  first  order  of  sale  being 
returned  unsold;  but  if  not  that,  he  cannot  be  held  responsible  for 
the  proceedings  of  the  administrators  on  the  third  order  of  sale, 
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inasmuch  as  the  terms  of  sale  were  materially  changed  in  it  from 
the  first  order. 

The  second  ground  of  defence  is,  that  William  Allen,  guardian 
of  plaintiff's  wife,  took  a  judgment  bond  from  Cathcart,  for  the 
money  claimed  in  this  suit,  and  entered  it  in  this  court,  giving 
Cathcart  one  year's  stay  of  execution.  This  judgment  was  entered 
in  May  1821,  and  William  Allen  states  in  his  testimony,  that  it 
was  taken  for  the  money  due  by  Cathcart,  as  administrator  of 
Joseph  Sturgeon,  to  the  minor  children  of  Sturgeon,  for  whom 
Allen  was  guardian. 

The  court  below,  ruled  both  these  positions  against  the  defend- 
ant. Verdict  and  judgment  for  the  plaintiff  for  330  dollars. 

Errors  assigned. 

1.  The  court  erred  in  admitting  the  evidence  set  forth  in  the  first 
bill  of  exceptions. 

2.  There  is  error  in  the  charge  of  the  court,  in  stating,  that  John 
Sawyers,  the  surety,  was  bound  notwithstanding  the  renewal  or 
continuance  of  the  order,  and  the  change  in  the  terms  of  sale  con- 
tained in  the  third  order  of  sale. 

3.  The  court  erred,  in  their  charge  to  the  jury,  on  the  second 
ground  of  defence  taken  by  defendant,  viz:  that  the  guardian  of 
plaintiff,  having  taken  a  judgment  against  Cathcart,  and  given  time 
to  him  for  payment,  under  the  circumstances  in  evidence,  did  not 
discharge  the  surety;  and  in  the  following  passage — "had  Allen 
stipulated  that  he  would  not  sue  on  this  recognizance,  for  a  year 
after  the  money  it  secured,  was  due,  Sawyers  would  have  been 
discharged.     But  his  taking  a  bond  and  judgment  did  not  prevent 
him,  or  Sawyers  in  his  name,  from  proceeding  on  this  recognizance, 
and,  therefore,  does  not  discharge  Sawyers  from  his  liability  on  the 
recognizance.     The  law,  in  the  opinion  of  the  court,  is  against 
defendant," 

%/ilricks  and  M'Cormick,  for  plaintiff  in  error,  cited  2  fVharL 
253;  2  Watts  45;  3  Stark.  1389. 

M*C/ure,  for  defendant  in  error,  cited  1  Law.  Lib.  106. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  condition  of  the  recognizance,  on  which  the 
suit  is  brought,  is  for  the  faithful  execution  of  the  order  of  sale,  and 
truly  to  account  for,  and  pay  over  the  proceeds  of  the  sale,  in  such 
manner  as  the  court  shall  decree.  It  is  objected,  that  there  was  an 
alias  and  pluries  order,  and  that  the  recognizance  was  taken  under 
the  first  order,  and  that  the  terms  of  sale  were  varied  in  the  last, 
on  which  the  property  was  sold,  without  notice  to  the  bail.  The 
first  order  was  awarded  on  the  5th  day  of  March  1816,  returnable 
last  Monday  of  April  1816,  which  was  returned  "unsold  for  want 
of  buyers."  On  the  17th  of  September  1816,  the  court  awarded 
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an  alias,  which  was  also  returned  "  unsold."  On  the  2d  of  Decem- 
ber 1816,  they  awarded  a  plnries,  which,  on  the  3d  of  February 
1817,  the  administrators  returned,  that  they  had  sold  the  land  for 
3000  dollars,  which  was  confirmed.  Although  it  is  called  an  alias 
and  pluries  order,  yet  it  is,  in  effect,  nothing  more  than  a  continu- 
ance of  the  first  order;  when  the  administrator  has  been  unable  to 
effect  a  sale  within  the  time  prescribed,  it  has  been  a  matter  of 
course  to  continue  the  order  on  the  application  of  the  administra- 
tor; nor  has  it  been  the  practice,  to  exact  new  security  for  the 
faithful  performance  of  the  trust,  on  the  ground  that  the  engage- 
ment of  the  surety  has  been  held  to  abide  the  final  decree  of  the 
court.  It  is  also  within  the  discretion  of  the  court  to  vary  the  terms 
of  sale,  so  as  to  enable  the  administrator  to  sell,  by  prolonging  the 
time  of  payment  by  the  purchaser.  When,  therefore,  the  recogni- 
zance is  entered  into,  it  is  with  a  full  knowledge  of  the  power  of 
the  court,  to  continue  the  order  of  sale,  and  alter  the  terms  of  pay- 
ment. This  practice  is  more  convenient,  than  to  enter  new  security 
at  each  successive  renewal.  If  a  person  has  improvidently  entered 
security  for  another,  the  court  perhaps,  would  discharge  him  from 
his  engagement,  if  timely  application  were  made,  by  directing  new 
security  to  be  given.  It  is  necessary  to  settle  the  practice,  but  which 
ever  way  it  is  settled  will  be  of  but  little  consequence,  as  the  surety 
may  protect  himself  by  ordinary  care. 

But  it  is  contended,  that  the  defendant  is  discharged,  because 
the  guardian  of  the  plaintiff's  wife  took  a  judgment  from  Cathcart, 
the  administrator,  for  the  money  claimed  in  this  suit,  with  stay  of 
execution  for  one  year.  We  are  of  opinion,  that  this  exonerates 
the  bail,  and  that  in  this  respect,  the  court  were  in  error.  In  Chew 
v.  Spencer,  2  Whart.  257,  this  point  was  decided;  where  the 
holder  of  a  promissory  note,  on  the  day  it  became  due,  accepted 
from  the  maker,  a  check  drawn  upon  a  bank,  by  a  firm,  consisting 
of  the  maker  and  a  third  person,  dated  six  days  afterwards,  which 
check  was  to  be  in  full  satisfaction  of  the  note,  in  case  it  was  paid 
at  maturity;  it  was  held,  that  this  amounted  to  a  suspension  of  the 
remedy  against  the  maker,  and  discharged  the  indorser.  It  is  not 
necessary,  as  is  shown  in  that  case,  that  the  one,  should  be  in  satis- 
faction of  the  other,  to  discharge  the  bail;  it  is  sufficient,  that  the 
remedy  is  suspended.  Here,  taking  the  judgment  with  the  stay  of 
execution,  amounted  to  an  agreement  to  suspend  proceedings  upon 
the  recognizance  against  the  administrator,  until  the  expiration  of 
the  stay  of  execution,  and  for  this  reason,  the  bail  is  released. 

Judgment  reversed. 
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Secrist  against  Secrist. 

J.  and  S.,  take  land  at  an  appraisement,  subject  to  legacies  of  100  pounds  per  year, 
for  32  years,  and  96  pounds  per  year  dower  to  a  widow.  S.  sells  to  J.,  who  is  to  pay 
the  legacies  and  dower,  and  a  balance  to  S.  After  this,  the  widow  forgives  her  dower 
to  J.  This  does  not  entitle  S.  to  any  part  of  it,  nor  does  it  hasten  the  time  of  the 
balance  to  him,  which  does  not  become  due  till  the  legacies  are  paid,  and  then  is  all  due. 

ERROR  to  the  common  pleas  of  Franklin  county. 

Solomon  Secrist  against  John  Cook,  administrator  of  John  Se- 
crist, deceased.  Covenant.  Case  stated  for  the  opinion  of  the 
court,  on  the  following  facts,  subject  to  a  writ  of  error  by  either 
party. 

"John  Secrist  made  his  will,  proved  on  the  23d  of  March  1798. 
The  real  estate,  mentioned  in  the  will,  was  appraised  and  divided, 
and  taken  at  such  appraisement  and  division  by  Solomon  Secrist, 
plaintiff,  and  John  Secrist,  the  defendant's  intestate,  as  per  agree- 
ment, dated  the  28th  of  March  1809.  On  the  7th  of  April  1812, 
Solomon  Secrist  sold,  by  articles  of  agreement,  to  John  Secrist,  de- 
fendant's intestate,  a  portion  of  his  said  purpart.  At  the  date  of 
this  latter  agreement,  the  said  Solomon  Secrist  had  not  paid  any 
thing  towards  any  of  the  legacies,  either  to  his  mother,  Mary  Se- 
crist, or  to  his  brothers  and  sisters.  Soon  after  the  date  of  the  latter 
agreement,  John  Secrist,  defendant's  intestate,  paid  some  money  to 
Mary  Secrist,  widow  of  the  testator,  on  account  of  her  interest, 
under  the  will,  but  the  said  John  Secrist  got  the  same  money  back 
again,  and  the  said  John  Secrist  has  not  since  paid  any  money  to 
said  widow,  on  account  of  dower  or  interest,  nor  his  administrator 
since  his  death.  The  said  widow  died  in  April  1823,  after  making 
her  will.  The  said  widow  did  not,  in  her  life  time,  nor  her  execu- 
tor, since  her  death,  claim  any  thing,  on  account  of  her  interest, 
under  said  will,  from  John  Secrist,  in  his  life  time,  nor  from  his 
administrator,  since  his  death,  and  no  such  claim  will  be  made,  nor 
is  the  estate  of  John  Secrist  liable  to  the  estate  of  said  Mary  Se- 
crist for  such  claim.  The  said  John  Secrist  has  paid,  and  his  estate 
is  liable  to  pay  3222  dollars  22  £  cents,  for  Solomon  Secrist,  under 
said  agreement  of  the  7th  of  April  1812,  to  the  legatees  of  said 
will,  exclusive  of  the  said  widow.  This  left  a  balance  of  777  dol- 
lars l"l\  cents,  of  the  purchase  money,  under  the  agreement  of  the 
7th  of  April  1812,  to  be  paid  by  John  Secrist,  or  his  estate,  to  Solo- 
mon Secrist. 

"The  question  presented  to  the  court  is,  when,  and  at  what 
times  and  in  what  portions  this  balance  was  payable  to  Solomon 
Secrist. 

"  No  advantage  is  to  be  taken,  on  account  of  no  deed  having 
been  executed  and  tendered  by  Solomon  Secrist  before  suit  brought. 
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"  John  Secrist  and  his  administrator,  since  his  death,  paid  the 
100  pounds  per  annum,  under  the  will,  so  far  as  due.  No  pay- 
ments were  made  to  Solomon  Secrist  by  John  Secrist,  who  died  in 
December  1829,  in  his  life  time.  But  the  administrator  of  John 
Secrist,  and  the  guardian  of  his  children,  hold  notes  against  Solo- 
mon, payable  with  interest,  as  follows,  which  are  to  be  credited 
on  the  balance  of  the  purchase  money,  whenever  it  became  or 
becomes  due. 

"On  the  29th  of  March  1835,  91  dollars  28  cents;  on  the  17th  of 
March  1836,  279  dollars  40  cents;  on  the  9th  of  April  1833,  78 
dollars  53  cents;  on  the  9th  of  April  1833,  15  dollars  61  cents;  on 
the  1st  of  April  1835,  201  dollars  21  cents. 

"  The  court  to  decide,  whether  on  this  statement  of  facts,  any 
thing  is  due  from  defendant  to  plaintiff,  and  how  much,  and  give 
judgment  accordingly.  No  execution  to  issue  till  deed  is  made  in 
case  there  should  be  judgment  for  plaintiff." 

Will:  "  I,  John  Secrist,  of  Washington  township,  Franklin  coun- 
ty, and  state  of  Pennsylvania,  being  weak  in  body  but  of  sound 
memory  and  understanding,  but  considering  the  uncertainty  of  this 
transitory  life,  do  make  and  publish  this  my  last  will  and  testament, 
in  manner  and  form  following,  to  wit:  First,  I  commend  my  im- 
mortal sole  into  the  hands  of  God,  who  gave  it,  and  my  body  to 
the  earth,  to  be  buried  in  a  Christian  manner,  at  the  discretion  of 
my  executors,  herein  after  named,  and  as  to  such  worldly  estate  as 
it  hath  pleased  God  to  bless  me  with  in  this  life,  I  give  and  devise 
the  same  in  the  following  manner,  to  wit:  First,  I  give  and  devise 
all  my  personal  estate  unto  my  beloved  wife,  Mary,  to  be  held  by 
her  until  my  daughter  Catherina  shall  come  of  age,  and  in  case  of 
her  death,  until  the  surviving  youngest  of  my  children,  and  then 
she  shall  only  retain  and  hold  the  third  part  of  said  property,  and 
the  remainder  thereof  is  to  be  equally  divided  amongst  my  children, 
each  to  have  an  equal  share,  and  if  they  cannot  agree  about  the 
division  of  the  same,  all  my  personal  property  shall  then  be  sold 
at  vendue,  as  the  executor  shall  think  most  proper;  and  further,  I 
give  and  devise  unto  my  wife,  Mary,  all  my  real  estate,  to  be  held 
by  her  until  my  youngest  child,  as  aforesaid,  will  come  of  age,  to 
enjoy  and  occupy  the  same  as  she  may  think  proper,  and  then  my 
real  estate  is  to  be  sold  to  two  of  my  sons,  viz.  to  Solomon  and 
John,  or  if  one  of  them  decline,  to  my  son  Abraham,  or  any  two 
of  them,  which  estate  is  to  be  appraised  by  two  lawful  honest 
men,  chosen  by  my  executors,  and  whatever  sum  the  said  two 
men  will  appraise  and  value  the  land  and  premises,  to  the  said  two 
of  sons,  who  will  keep  the  same,  shall  pay  the  amount  of  said 
valuation  unto  my  other  children,  retaining  to  themselves  their 
proper  shares,  and  all  my  children  shall  have  equal  shares,  and  to 
be  paid  in  manner  following:  First,  the  two  of  my  sons  who  will 
keep  the  land,  shall  pay  100  pounds  per  year,  unto  the  rest  of  my 
children,  that  is  to  say:  the  first  100  pounds  unto  my  son  Abraham, 
if  he  doth  not  become  a  holder  of  the  land,  and  the  next  100 
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pounds  unto  my  daughter,  Elizabeth,  arid  the  next  100  pounds 
unto  my  daughter,  Mary,  and  the  next  100  pounds  to  be  paid  unto 
my  youngest  daughter,  Catherina,  and  then  so  on  alternatively; 
and  in  rotation,  until  the  whole  sum  of  the  valuation  be  fully  paid, 
and  my  wife,  Mary,  shall  have  her  dower  on  the  said  my  estate, 
during  her  natural  life;  and  the  said  two  of  my  sons  who  will 
keep  the  land,  shall  pay  unto  her  yearly  and  every  year,  during 
her  natural  life,  the  interest  arising  from  the  third  part  of  the 
whole  valuation  or  sale  of  said  land;  and  in  case  my  sons  will  not 
keep  the  land  at  the  appraisement,  the  land  shall  be  sold  by  my 
executors  to  the  best  advantage  they  can. 

"  And,  lastly,  I  nominate,  constitute,  and  appoint  my  dear  wife, 
Mary,  executrix,  and  Jacob  Frederik,  Jun.,  and  my  son,  Abraham, 
to  be  the  executors  of  this  my  last  will  and  testament,  hereby  re- 
voking all  former  will  or  wills  heretofore  by  me  made,  and  declare 
this  so  to  be  my  last  will  and  testament.  In  witness  whereof,  I  have 
hereunto  set  my  hand  and  seal,  this  21st  day  of  August  1797." 

"An  appraisement  of  the  real  estate  of  John  Secrist,  late  of 
Washington  township,  deceased,  as  appraised  by  Christian  Royer, 
Sen.,  and  John  M'Cleary. 

"Plantation  and  mill,  valued  at  4810  pounds,  for  two  hundred 
and  thirty-one  acres,  with  the  usual  allowance  of  6  per  cent." 

"  Memorandum  of  a  bargain  between  Solomon  Secrist,  a  son, 
and  one  of  the  heirs  of  John  Secrist,  late  of  Washington  township, 
Franklin  county,  and  state  of  Pennsylvania,  deceased,  and  John 
Secrist,  one  other  son  and  heir  of  the  said  John  Secrist,  deceased, 
the  said  Solomon  Secrist  and  John  Secrist,  agreeable  to  the  last  will 
and  testament  of  the  said  John  Secrist,  deceased,  was  to  have  and 
enjoy  all  the  real  estate  of  said  John  Secrist,  deceased,  consisting 
of  a  plantation  or  tract  of  land,  in  said  township,  containing  two 
hundred  and  thirty-one  acres  and  seventy-nine  perches,  with  the 
usual  allowance  for  roads,  with  a  mill  thereon,  subject  to  a  yearly 
and  annual  payments,  to  be  made  to  the  other  heirs  of  the  said 
John  Secrist,  deceased,  as  soon  as  the  youngest  heir  should  arrive 
at  the  age  of  twenty  years,  agreeable  to  the  said  last  will;  and  the 
said  Solomon  and  John  Secrist,  being  desirous  to  make  a  division 
of  said  estate  between  them,  have  got  a  division  line  run  between 
them  by  Thomas  M'Lean,  of  Antrim  township,  which  line  the 
parties  have  agreed  to  be  the  settled  and  permanent  line  between 
them,  and  according  to  the  division,  the  said  Solomon  Secrist  is  to 
have  sixty-five  acres  and  fifty-five  perches,  with  the  usual  allow- 
ance of  6  per  cent,  for  roads,  together  with  a  mill  and  all  the  ap- 
purtenances that  is  thereon,  and  the  water  right  is  to  continue  to 
be  invested  in  the  said  Solomon  Secrist,  the  dam  is  to  stand  where 
it  now  is,  and  the  said  Solomon  Secrist  is  to  have  a  road  to  and 
from  said  dam,  and  to  repair  the  said  dam  at  his  own  expense,  and 
is  to  enjoy  all  the  water  as  it  now  runs,  except  so  much  as  is  suf- 
ficient to  water  a  small  piece  of  meadow,  which  piece  lies  above 
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said  mill,  and  in  time  of  low  water,  said  John  Secrist  is  only  to 
have  the  privilege  of  taking  the  water  for  said  meadow,  on  Satur- 
day evenings  and  using  it  on  said  meadow  till  Monday  morning,  at 
which  time  he,  the  said  John  Secrist,  is  to  turn  the  water  into  the 
race  which  carries  the  same  to  the  mill ;  and  according  to  the  above 
mentioned  division,  the  said  John  Secrist  is  to  have  one  hundred 
and  sixty-six  acres  and  thirty-five  perches,  together  with  all  the 
buildings  thereon  or  thereto,  belonging  or  in  any  wise  appertaining, 
excepting  what  is  already  mentioned  concerning  the  dam  and  its 
repairs,  and  for  the  within  mentioned  sixty-five  acres  and  fifty-five 
perches,  the  lot  belonging  to  the  said  Solomon  Secrist,  he  is  to  pay 
to  the  other  heirs  of  the  said  John  Secrist,  deceased,  agreeable  to 
the  said  will,  including  his  own  share,  the  sum  of  2010  pounds; 
and  the  said  John  Secrist,  for  the  within  mentioned  one  hundred 
and  sixty-six  acres  and  thirty-five  perches,  the  lot  belonging  to  the 
said  John  Secrist,  he  is  to  pay  to  the  other  heirs  of  the  said  John 
Secrist,  deceased,  agreeable  to  the  said  will,  including  his  own 
share,  the  sum  of  2800  pounds;  and  the  said  Solomon  Secrist  and 
John  Secrist  do,  by  these  presents,  bind  themselves,  their  heirs, 
executors,  and  administrators  to  make  such  deed  or  deeds,  or  other 
instruments  of  writing,  as  soon  as  it  conveniently  can  be  done,  as 
will  be  sufficient  to  confirm  each  one's  share  according  to  the  bar- 
gain before  mentioned,  and  for  the  true  performance  of  all  and 
singular,  the  bargain  and  agreement,  the  parties  do  bind  themselves, 
their  heirs,  executors,  and  administrators  to  the  other  their  heirs, 
executors,  &c.,  in  the  penal  sum  of  4000  pounds,  lawful  money  of 
Pennsylvania,  to  be  paid  by  the  party  who  does  not  comply  with 
the  agreement  to  the  party  who  does  comply  with  the  same.  In 
witness  whereof,  the  said  parties  have  hereunto  set  their  hands  and 
seals,  this  28th  day  of  March  1809." 

"  Article  of  agreement,  made  and  concluded,  on  the  7th  day  of 
April  1812,  by  and  between  Solomon  Secrist  of  the  one  part  and 
John  Secrist  of  the  other  part,  both  of  Washington  township, 
Franklin  county,  state  of  Pennsylvania,  witnesseth,  that  the  said 
Solomon  Secrist  has  sold  to  the  said  John  Secrist,  and  by  these 
presents,  doth  grant,  bargain,  and  sell  his  mill  and  six  acres  of 
land,  situate  in  the  towhship  and  county  aforesaid,  and  the  line  is 
to  run  as  is  hereafter  mentioned,  that  is,  beginning  at  a  post  that 
Solomon  Secrist  drove  in  the  ground,  at  the  division  line  between 
John  and  Solomon  Secrist,  at  the  orchard  fence,  the  south  side  of 
the  new  house  that  Wilson  and  Reilly  raised,  and  from  that  part 
along  the  south  side  of  the  stable  that  said  Wilson  and  Reilly  now 
enjoy,  to  a  post  that  Solomon  Secrist  drove  in  the  ground  near 
the  tail  race,  and  from  the  tail  race  to  Cook's  line,  and  along 
Cook's  line  as  far,  and  from  the  first  post  mentioned,  along  the 
division  line  above  the  mill,  between  John  and  Solomon  Secrist,  as 
far  as  will  make  six  acres  of  land,  and  the  said  Solomon  Secrist 
has  given  the  said  John  Secrist  possession  of  said  mill  and  land, 
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on  the  day  and  year  above  written,  and  for  which,  the  said  John 
Secrist  doth  agree  to  pay  the  said  Solomon  the  full  sum  of  4000 
dollars,  as  is  hereafter  mentioned;  that  said  John  Secrist  is  to  pay 
Solomon  Secrist's  parts  of  legacies  that  Solomon  is  behind,  and 
so  on,  every  year  as  they  become  due,  until  the  full  sum  of  4000 
dollars  is  fully  paid,  for  which  the  said  Solomon  Secrist  is  to  sign 
unto  John  Secrist  all  his  right  and  title  of  said  mill  and  land,  for 
the  true  performance  of  which,  the  parties  do  hereby  bind  them- 
selves firmly  to  each  other,  in  the  penal  sum  of  8000  dollars.  In 
witness  whereof,  they  have  hereunto  set  their  hands  and  seals,  this 
day  and  year,  first  above  written." 

The  court  below  rendered  a  judgment  for  the  plaintiff,  for  1048 
dollars  79  cents. 

M'Culloch  and  Chambers,  for  plaintiff  in  error. 
F.  Smith,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — It  is  of  ordinary  occurrence  that  a  testator  writes  a 
will  or  directs  one  to  be  written,  under  an  idea  that,  after  he  is 
gone,  every  thing  will  be  done  by  his  executors  and  devisees  in  a 
certain  way — and  if  all  was  so  done  by  all  concerned,  no  dispute 
or  difficulty  would  arise  in  carrying  the  will  into  effect.  In  this 
case,  if  John  and  Solomon  had  held  the  mill  and  farm  jointly,  until 
the  3207  pounds  1 3  shillings  and  4  pence,  were  paid  in  yearly  in- 
stalments to  the  other  children,  nothing  could  have  been  plainer 
than  this  will. 

No  sooner  had  the  property  become  disposable  by  the  youngest 
child  arriving  of  age,  than  it  was  appraised  and  immediately  taken, 
at  the  amount  at  which  it  was  appraised,  4810  pounds,  by  John 
and  Solomon,  who  at  once  divided  the  property,  but  the  division 
was  not  into  equal  parts.  The  part  which  John  took  was 
valued  at  2SOO  pounds;  the  part  of  Solomon  at  2010  pounds — and 
thus,  in  paying  the  100  pounds  per  year,  John  must  pay  for  his 
proportion  about  58  pounds  4  shillings  3  pence,  and  Solomon 
about  41  pounds  15  shillings  and  9  pence.  Matters  stood  thusior 
three  years,  until  the  spring  of  1812,  when  three  instalments  were 
paid  or  had  become  due,  and  the  case  does  not  state  whether  John 
had  paid  up  to  that  time  or  not.  The  article  of  1812  seems  to  be 
founded  on  the  understanding  that  Solomon  had  paid  nothing 
either  to  the  legatees  or  widow.  By  the  will  the  interest  of  one 
third  of  the  sum  of  which  the  property  was  valued,  was  to  be 
paid  annually  to  the  widow — that  is,  John  would  be  bound  to  pay 
about  56  pounds,  and  Solomon  to  pay  her  about  40  pounds  per 
year.  But  as  John's  share  was  valued  at  800  pounds  more  than 
Solomon's,  of  course,  to  equalise  them,  the  above  proportions  to 
be  paid  by  each  must  be  changed,  and  Solomon  would  have  to 
pay  about  100  dollars  towards  the  100  pounds  annually  to  the 
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devisees,  and  about  the  same  sum  to  the  widow.  The  case  stated 
renders  it  unnecessary  to  go  more  minutely  into  these  calculations, 
for  it  finds,  "that  under  the  agreement  of  the  7th  of  April  1812, 
John  has  paid  or  his  estate  is  liable  to  pay,  3222  dollars  22<2  cents, 
for  Solomon  Secrist,  to  the  legatees  of  said  will,  inclusive  of  the 
widow.  This  left  a  balance  of  777  dollars  77£  cents,  of  the  pur- 
chase money,  under  said  agreement  of  the  7th  of  April,  1812,  to 
be  paid  by  Jolm  Secrist  or  his  estate  to  Solomon  Secrist." 

The  dispute  is,  when  this  777  dollars  11\  cents  became,  or  is  to 
become  due  and  payable  to  Solomon;  and  in  the  argument  the 
claim  of  the  widow  and  the  time  of  her  death,  (April  1823,)  have 
been  introduced  as  affecting  the  question. 

The  case  states,  "soon  after  the  agreement  of  1812,  John  Secrist 
paid  some  money  to  his  mother,  on  account  of  his  interest  under 
the  will,  but  that  John  got  the  same  money  back  again,  and  the 
said  John  Secrist  has  not  since  paid  any  money  to  the  said  widow 
on  account  of  her  dower  or  interest,  nor  have  his  representatives 
paid  any.  The  widow  died  in  April  1823,  having  made  a  will. 
The  said  widow  did  not  in  her  lifetime,  nor  has  her  executor  since 
her  death  claimed  any  thing  on  account  of  her  interest  under  said 
will  from  John  Secrist  in  his  lifetime,  nor  from  his  administrator 
since  his  death,  and  no  such  claim  will  be  made,  nor  is  the  estate 
of  John  Secrist  liable  to  the  estate  of  the  widow  for  such  claim." 

It  is  evident  the  demand  by  the  widow  or  the  release  or  forgiving 
her  demand  had  a  great  effect  on  the  interest  of  John  and  Solomon. 
To  have  paid  96  pounds  from  1809  yearly  till  1823,  the  estate 
would  have  cost  1300  pounds  more  than  it  has  now  cost.  The 
more  immediate  benefit  of  her  forgiving  or  releasing  her  claim,  was 
to  John,  who  thus  was  liable  for  only  100  pounds  each  year;  but  it 
resulted  to  the  benefit  of  Solomon  also,  if  she  had  demanded  her 
money.  The  4000  dollars  which  John  was  to  pay  Solomon  would 
have  been  diminishing  at  the  rate  of  about  200  dollars  per  year, 
and  2800  of  it  would  have  been  paid  at  the  widow's  death  in  1823; 
the  remaining  1200  would  have  been  all  required  to  pay  the 
legacies  to  the  children,  and  at  100  dollars  per  year  would  have 
been  all  exhausted  in  1835 — nothing  of  this  4000  dollars  would 
would  have  been  left  for  Solomon,  and  he  would  still  be  liable  for 
a  portion  of  the  legacies  until  the  last  payment  fell  due  in  1841  or  2. 
Solomon  has  received  his  full  share  of  the  kindness  of  the  mother 
in  renouncing  or  releasing  her  claim.  This  leaves  him  entitled  to 
receive  his  777  dollars  77  cents,  when  the  legacies  are  all  paid, 
instead  of  being  liable  to  contribute  to  the  payment  of  them  after 
1835.  No  time  is  mentioned  in  the  article  of  agreement  when 
this  is  to  be  paid,  but  as  the  4000  dollars  are  to  be  applied  "to  pay 
the  parts  of  the  legacies  that  Solomon  is  behind,  and  so  on  every 
year  as  they  become  due,"  the  balance  will  not  become  due  until 
the  last  of  the  legacies  is  paid  or  is  due,  and  then  the  whole 
balance  will  be  due  to  Solomon, 
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The  last  article  is  not  so  full  and  expressive  as  it  might  have 
been ;  it  directs  payments  of  parts  of  legacies  as  they  become  due, 
to  be  paid  until  the  full  sum  of  4,000  dollars  is  paid;  admitting 
the  sums  falling  due  to  the  widow  are  called  legacies,  still  the  pay- 
ments to  be  made  to  her  would  depend  on  the  length  of  her  life,  or 
as  in  this  case,  on  her  kindness  to  her  sons.  Solomon,  as  we  have 
seen,  will  receive  his  share  of  that  kindness,  but  it  cannot  hasten  the 
time  of  payment  to  him,  which  cannot  arrive  until  the  last  of  the  lega- 
cies falls  due,  and  a  part  of  it  must  be  applied  to  pay  each  instalment 
as  it  falls  due.  It  is  possible,  the  kindness  of  the  mother  may  have 
resulted  in  greater  advantage  to  John  or  his  heirs,  than  to  Solo- 
mon ;  we  have  no  authority  to  alter  the  contract  of  the  brothers  on 
that  account;  perhaps,  if  we  were  to  attempt  it,  we  might  do  what 
she  did  not  intend,  what  she  would  not  have  done ;  nay,  it  is  pos- 
sible, her  whole  benevolence  was  intended  exclusively  for  John; 
she  may  have  supposed  John  would  not  be  able  to  pay  200  pounds 
per  year,  and  forgiven  her  half  of  it,  to  enable  him  to  pay  100 
pounds  yearly  to  his  brothers  and  sisters,  and  may  not  have  even 
foreseen  the  benefit  which  has  resulted  to  Solomon.  There  is 
nothing  which  shows  any  intention  on  her  part  to  hasten  the  time 
of  John's  payment  to  Solomon,  and  it  must  remain  as  the  parties 
agreed  to  it. 

It  was  understood,  that  if  this  court  settled  the  principle  on 
which  the  claim  was  to  be  adjusted,  the  parties  and  their  counsel 
would  make  the  calculations;  we  are  of  opinion,  that  the  balance 
which  Solomon  will  be  entitled  to,  will  be  due,  and  all  due,  when 
the  last  payment  of  the  legacies  is  made,  or  when  it  falls  due  and 
ought  to  be  made. 

Judgment  reversed. 


Bentz  against  Nieman. 

The  interest  of  a  residuary  legatee  being  indefinite,  and  subject  to  all  charges  and 
specific  legacies,  he  can  demand  contribution  for  nothing. 

ERROR  to  the  common  pleas  of  York  county. 

Debt  for  a  legacy.  Nicholas  Nieman  against  the  executors  of 
Frederick  Bentz,  deceased. — The  testator  by  his  will  bequeathed 
to  the  plaintiff  a  legacy  of  100  dollars,  and  to  others  pecuniary 
legacies  of  a  certain  amount,  and  the  residue  of  his  estate  to  John 
Malone  and  John  Myers,  whom  he  named  as  his  executors.  A 
caveat  was  entered  against  the  probate  of  the  will,  and  an  issue 
was  directed  to  try  its  validity.  The  will  was  established,  and  the 
expenses  incident  to  the  trial  were  736  dollars.  The  only  question 
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in  the  court  below  was  whether  all  the  legatees  were  bound  to 
contribute  to  this  expense  by  an  abatement  of  their  legacies. 

The  court  (Durkee,  president)  instructed  the  jury  that  the  specific 
pecuniary  legatees  were  not  liable  to  contribute,  and  the  plaintiff 
was  entitled  to  recover  the  whole  amount  of  his  legacy.  Verdict 
for  plaintiff. 

Chapin,  for  plaintiff  in  error,  cited  4  Johns.  Ch.  334;  Com.  Dig. 
tit.,  Chancery,  2  L 

Hambly,  contra. 

PER  CURIAM. — A  residuary  legatee  can  demand  contribution  for 
nothing.  He  gets  but  the  fragments  when  every  one  else  has  been 
served.  The  costs  and  charges  of  settling  the  estate  come  out  of 
it  in  the  first  instance ;  then  the  specific  and  pecuniary  legacies  are 
paid  in  their  order:  and  finally,  if  any  thing  is  left  he  gets  it,  but 
no  one  abates  for  him  because  his  interest  is  dependent  and  indefi- 
nite. 

Judgment  affirmed. 


Hengst's  Estate. 

Entries  in  a  book,  made  or  caused  to  be  made,  by  a  father,  of  advancements  to  his 
children,  are  competent  evidence,  although  the  child  charged  had  no  knowledge  of  the 
entry. 

ERROR  to  the  common  pleas  of  York  county. 

This  was  an  issue  sent  to  the  common  pleas  by  the  orphans' 
court,  to  try  whether  George  Hengst  had  been  advanced  by  his 
father  Michael  Hengst  in  his  life  time,  and  to  what  amount.  Upon 
the  trial,  to  establish  the  fact  that  advancements  had  been  made, 
the  counsel  for  the  administrators  of  the  estate  offered  in  evidence 
a  book,  which  contained  entries  in  the  handwriting  of  Joseph 
Welshhous,  made  at  the  instance  of  Michael  Hengst,  and  signed 
by  him,  charging  several  of  his  children  with  different  sums  of 
money  advanced  to  them,  and  among  others,  George  Hengst  was 
charged  with  580  dollars.  The  only  question  argued  in  the  court 
below,  and  in  this  court,  was,  whether  this  book  and  the  charge 
made  in  it,  without  the  knowledge  or  consent  of  the  said  George 
Hengst,  was  competent  evidence  to  charge  him  with  the  advance- 
ment. 

The  court  below  (Durkee,  president)  admitted  the  evidence,  and 
sealed  a  bill  of  exceptions. 
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JBarnitz,  for  plaintiff  in  error. 
Evans  and  Mayer,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — In  this  case,  on  an  issue  from  the  orphans' 
court,  the  court  of  common  pleas  admitted  in  evidence,  an  entry 
made  at  the  request  of  the  father,  Michael  Hengst,  in  his  lifetime, 
and  signed  by  him,  of  various  sums  advanced  to  his  different 
children,  to  show  an  advancement  to  his  son  George  Hengst,  the  de- 
fendant. The  objection  is,  that  the  son  was  ,not  a  party  to  this 
entry,  and  therefore  it  ought  not  to  affect  him.  An  advancement, 
is  an  irrevocable  gift  by  a  parent  in  his  lifetime  to  his  child,  on 
account  of  such  child's  share  of  his  estate  after  the  parent's  decease. 
The  father,  whether  he  gave  the  child  the  money  or  not,  might 
disappoint  him  of  any  farther  acquisition,  by  making  a  will  and 
bequeathing  his  estate  to  others.  The  result  is  the  same,  if,  instead 
of  making  a  will,  he  charges  an  advancement,  and  dies  intestate. 
There  is  reason,  therefore,  why  the  deliberate  act  of  the  father 
should  be  evidence  of  the  advancement  against  a  child  claiming 
under  him,  although  the  child  was  not  a  party  to  it.  Such  evi- 
dence of  advancement  has,  it  is  believed,  always  been  received  in 
our  courts,  and  many  estates  have  been  adjusted  according  to  it. 
Under  the  custom  of  London,  on  which  there  are  decisions  in  the 
English  court  of  chancery,  a  similar  mode  of  testifying  the  amount 
advanced  is  prescribed  by  the  custom ;  and,  perhaps,  gave  rise  to 
the  practice  among  us,  under  our  acts  for  distributions.  See  2  Wil- 
son's Sac.  Jibr.  252;  Ctis/oms  of  London  2;  and  cases  cited. 

On  the  other  exceptions,  we  think  the  defendant's  evidence  was 
rightly  rejected  as  irrelevant  to  the  issue  trying. 

Judgment  affirmed. 


Walker  against  Quigg. 


Q.  devised  as-  follows :  "  It  is  my  will  that  all  my  estate,  real  and  personal,  shall  be 
given  to  my  wve :  she  or  her  attorney  shall  act  with  it  according  to  their  discretion, 
as  far  as  is  consistent  with  the  children's  welfare.  In  case  she,  after  my  decease,  gets 
married,  she  shall  then  claim  no  greater  a  right  to  my  estate  than  one  of  the  least  of  my 
surviving  children."  Held,  to  be  a  devise  to  the  widow,  during  her  widowhood,  as  a 
trustee  for  herself  and  children;  and  that  upon  her  marriage  the  trust  ceased,  and  she 
was  entitled  to  one  equal  share  of  the  estate,  in  common  with  her  children. 

Me  who  purchases  a  tract  of  laud,  knowing  the  title  to  be  defective,  takes  the  whole 
risk  upon  himself,  and  is  not  afterwards  entitled  to  compc  nsation  for  improvements  made 
upon  it :  and  the  rightful  owners  may  recover  the  land  by  ejectment,  although  they  saw 
the  improvements  while  being  made  and  did  not  object. 

An  executor  claiming  to  be  the  devisee  of  land  devised  by  his  testator,  without  ex- 
press power  in  the  will,  sold  the  same,  and  received  the  purchase  money,  and  applied 
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part  of  it  to  (he  payment  of  the  debts  of  the  testator.  Held,  that  they  who,  by  a  proper 
construction  of  the  will,  were  the  devisees,  are  entitled  to  recover  the  land  from  the  pur- 
chaser without  refunding  such  part  of  the  purchase  money  as  was  thus  applied. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

Ejectment  for  nineteen  acres  of  land.  William  Quigg,  Rebecca 
Quigg,  Eliza  Quigg,  John  Wesley  and  Catherine  Quigg,  by  their 
guardian,  William  Quigg,  against  Samuel  Walker. 

The  parties  claimed  under  the  same  original  title.  The  plaintiff 
gave  evidence,  that  the  land  belonged  to  John  Quigg,  who  died 
seised  thereof,  leaving  a  widow  Elizabeth  and  eight  children,  the 
titles  of  whom  were  vested  in  the  plaintiffs. 

The  defendant  then  gave  in  evidence  the  will  of  John  Quigg, 
dated  the  10th  of  May  1824,  as  follows: 

"  Item;  it  is  my  will,  and  I  do  order  and  direct,  that  all  my  estate, 
real  and  personal,  (or  as  the  case  may  be,)  in  Dauphin  county,  shall 
be  given  to  my  beloved  wife  Elizabeth:  she  or  her  attorney  shall 
act  with  it  according  to  their  discretion,  as  far  as  is  consistent  with 
the  children's  welfare.  In  case  she,  after  my  decease,  gets  married, 
she  shall  then  claim  no  greater  right  to  my  estate  than  one  of  the 
least  of  my  surviving  children.  It  is  further  my  desire,  that  in  case 
my  wife  is  not  able  to  settle  the  business  of  my  estate,  she  shall 
choose  Henry  Balsbaugh  and  Jacob  Reeves  to  assist  her  in  making 
arrangements  concerning  her  worldly  matters.  I  publish  and  de- 
clare this,  and  none  other,  to  be  my  last  will  and  testament." 

The  defendant  then  gave  in  evidence  a  deed  from  Elizabeth 
Quigg  to  Samuel  Walker,  dated  the  12th  of  May  1827,  for  the  land 
in  dispute:  The  administration  account  of  Elizabeth  Quigg,  execu- 
trix of  John  Quigg,  in  which  she  is  charged  with  the  purchase 
money  of  the  land  sold  to  Samuel  Walker,  470  dollars,  and  credited 
with  270  dollars,  part  of  it  not  then  due,  and  in  which  there  was  a 
balance  due  to  accountant  of  632  dollars  42  cents.  It  was  then 
proved  that  William  Walker  and  wife,  Jane  Quigg  and  Priscilla 
Quigg,  who  have  conveyed  their  interests  to  William  Quigg,  the 
plaintiff,  were  all  of  age  in  1827,  when  Samuel  Walker  purchased, 
and  that  they  lived  near  to  the  land,  and  saw  and  knew  that  the 
defendant  was  building  a  house  and  making  valuable  improve- 
ments upon  the  land,  and  they  made  no  claim  to  it  then ;  and  that 
the  deed  was  made  in  the  presence  and  at  the  instance  of  William 
Walker,  who  conveyed  to  William  Quigg,  one  of  the  plaintiffs. 
The  plaintiff  then  proved  that  Elizabeth  Quigg  was  married  before 
this  suit  was  brought,  to  James  Yorke. 

The  court  below  (Blythe,  president)  instructed  the  jury  that  the 
devise  was  to  the  widow,  during  her  widowhood,  in  trust  for  her- 
self and  eight  children,  and  upon  her  marriage  the  trust  ceased, 
and  she  was  entitled  to  the  one-ninth  part  of  the  land ;  but  that  the 
conduct  of  William  Walker,  married  to  Mary,  the  eldest  daughter, 
in  being  present  at  the  sale  of  the  land  to  the  defendant  and  giving 
his  sanction  to  it,  was  thereby  deprived  of  his  right;  and  that  there 
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was  nothing  else  in  the  cause  to  prevent  the  plaintiffs  from  reco- 
vering the  seven-eighths  of  the  land  in  dispute. 
Verdict  and  judgment  accordingly. 

M'Clure,  for  plaintiff  in  error,  cited  6  JBinn.  94;  Shep.  Touch. 
439;  1  Watts  389;  3  Burr.  1684.  That  the  defendant  was  enti- 
tled to  recover  compensation  for  improvements,  4  Binn.  31. 

M'Cormick,  for  defendant  in  error.  There  is  no  power,  under 
the  will,  to  sell  for  any  purpose.  4  Kent's  Com.  323;  2  Cruise's 
Dig.  tit.  13;  Estate  in  Con.,  ch.  1,  pi.  52;  2  Stra.  1128. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  is,  an  exception  to  the 
charge  of  the  court  below  to  the  jury,  in  giving  a  construction  to  the 
will  of  John  Quigg,  deceased,  against  the  plaintiff  in  error's  claim 
to  the  land  in  dispute,  under  which  will  both  parties  claimed  the 
land.  We  are  of  opinion  that  the  court  were  right  in  their  con- 
struction of  the  devise  to  the  wife  of  the  testator,  and  the  authority 
given  by  the  will  to  her  over  his  land  or  real  estate.  The  intention 
of  the  testator,  as  disclosed  by  the  terms  of  the  will  itself,  must 
govern  and  rule  the  construction  of  it,  seeing  that  it  does  not  appear 
that  the  testator  intended  any  thing  contrary  to  law.  It  is  pretty  clear 
that  he  did  not  intend  to  invest  his  wife  with  a  fee  simple  estate  in 
the  whole  of  the  land;  for,  although  he  gives  her  or  her  attorney 
authority  to  act  with  the  estate  according  to  then:  discretion,  yet  he 
very  distinctly  limits  and  restrains  the  exercise  of  the  power  and 
discretion  given,  in  two  respects;  which  shows  clearly  that  he  nei- 
ther intended  to  give  her  a  fee  in  the  land,  nor  yet  the  power  to  sell 
and  dispose  of  it.  First,  the  estate  was  to  be  acted  with;  that  is, 
managed,  as  I  take  it,  by  her,  so  far  as  should  be  consistent  with 
the  welfare  of  his  children:  in  other  words,  for  the  benefit  of  the 
children,  jointly  with  herself.  That  she  was  to  have  a  joint  interest 
or  an  equal  interest,  in  common  with  the  children,  from  the  first,  is 
plainly  inferable  from  the  provision  expressly  made  in  her  favour 
in  case  of  her  subsequent  marriage :  for  it  cannot  be  reasonably 
supposed  that  he  intended  to  increase  her  interest  in  the  estate 
upon  that  event;  nor  do  I  think,  from  the  tenor  of  the  will,  that  it 
was  his  design  to  curtail  it,  but  merely  to  take  from  her  the  care 
and  management  of  the  estate,  so  far  as  the  children's  interests  were 
concerned  in  it.  Beside,  had  the  testator  intended  to  have  vested 
her  with  the  fee,  his  authorizing  her  to  act  in  regard  to  the  estate 
by  attorney  would  have  been  wholly  unnecessary,  and,  as  it  ap- 
pears to  me,  would  have  been  so  considered  by  the  most  simple  and 
ignorant  man  in  being,  having  sufficient  capacity  to  dispose  of  his 
estate  by  will.  It  is  only  necessary  to  give  an  authority  to  act  by 
attorney  where  a  mere  naked  power  is  conferred,  without  any  inte- 
rest or  estate  whatever.  In  the  second  place,  the  power  given  to 
vi. — M 
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the  widow  over  the  whole  estate  was  only  to  be  exercised  by  her 
as  long  as  she  should  remain  unmarried;  at  the  end  of  which  period 
she  was  to  have  a  child's  share,  and  such  power  only  as  should 
necessarily  be  connected  with  that  interest  or  share  in  the  estate. 
There  being  eight  children,  her  portion  in  the  whole  estate  was 
therefore  restricted  to  one  equal  undivided  ninth  part  thereof.  It 
is  plain,  therefore,  that  the  testator  could  not,  at  most,  have  intended 
to  do  more  than  make  his  wife  a  trustee  of  the  whole  estate  during 
her  widowhood,  for  the  purpose  merely  of  taking  care  of  and  ma- 
naging it  for  the  benefit  of  herself  and  the  children:  but  if  she  mar- 
ried, then  the  trust  was  to  determine,  and  her  authority  over  the 
estate  was  to  be  at  an  end,  so  far  as  regarded  the  interests  of  the 
children  therein.  The  testator  doubtless  thought  that  the  subse- 
quent marriage  of  his  wife  would  at  least  interfere  with  her  power, 
if  not  her  inclination,  to  manage  and  use  the  estate  for  the  welfare 
and  benefit  of  his  children,  in  the  way  he  wished,  and  therefore 
was  unwilling  that  she  should  be  entrusted  with  it  longer. 

It  is  contended,  however,  that  though  she  may  not  have  been 
invested  by  the  will  with  the  title  to  the  whole  estate  in  fee,  yet 
she  had  the  power  given  to  her  during  her  widowhood,  to  sell  and 
convey  the  land  in  fee.  But,  unless  such  power  be  plainly  given 
by  the  will,  or  otherwise  necessary  to  be  exercised,  in  order  to 
carry  the  express  provisions  thereof  into  effect,  it  can  not  be  consi- 
dered as  thereby  granted.  It  is  perfectly  obvious,  that  in  terms  no 
such  is  given  by  the  will:  and  it  is  equally  clear,  that  nothing  is  there- 
by required  to  be  done,  which  required  tha  exercise  of  it.  By  the 
language  of  the  will,  "  she  and  her  attorney  were  to  act  with  it 
(that  is  the  estate)  according  to  their  discretion,  as  far  as  was  con- 
sistent with  the  children's  welfare."  These  are  the  terms  in  which 
all  the  power  granted  to  her  is  contained,  and  it  would  certainly 
be  going  too  far  to  say  that  a  sale  of  the  land  is  thereby  either  ex- 
pressly or  impliedly  authorized.  In  ordinary  cases,  it  has  never 
been  supposed  that  a  power  given  to  take  care  of  a  fee-simple 
estate  in  lands,  and  to  manage  the  same  without  more  for  the  wel- 
fare of  others,  which  is  the  most  that  was  granted  here,  gave  an 
authority  to  change  entirely  the  character  of  the  estate,  by  convert- 
ing it  from  real  into  personal  estate.  It  is  evident,  therefore,  that 
the  widow  had  no  power  to  sell  and  convey  in  fee,  more  than  one 
ninth  of  the  land  in  question. 

The  second  error  is  an  exception  to  the  rejection  of  evidence 
offered  by  the  plaintiff  in  error.  But  the  evidence,  although 
rejected  by  the  court,  when  first  offered,  was  received  afterwards 
in  the  course  of  the  trial,  which  removes  all  ground  of  complaint 
on  account  of  the  rejection  of  it  at  first. 

The  third  and  last  error  is,  that  "  the  court  erred  in  taking  the 
equity  of  the  cause,  and  the  question  of  compensation  to  the  de- 
fendant (that  is,  the  plaintiff  in  error)  from  the  jury,  and  deciding 
the  fact  themselves. ' '  That  part  of  the  charge  of  the  court  below,  to 
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which  this  error  has  reference,  is  in  the  following  words:  "  There 
is  no  equity  disclosed  by  the  defendant,  either  in  his  payment  of 
the  money,  (meaning  the  purchase  money  which  he  paid  the 
widow  for  the  land,)  or  in  making  improvements  in  the  presence 
of  the  plaintiffs,  by  reason  of  which  plaintiffs  should  be  barred  of 
recovery,  or  required  to  make  compensation  to  defendant."  The 
only  question  raised  here,  is  whether,  admitting  the  facts  to  be 
true,  which  the  testimony  of  the  defendant  below  had  a  tendency 
to  prove,  was  the  charge  of  the  court  to  the  jury  correct  in  regard 
to  the  law  and  equity  growing  out  of  them  ?  For  it  cannot  be 
questioned  that  it  is  the  province  of  the  court,  and  not  that  of  the 
jury,  to  decide  all  questions  of  both  law  and  equity.  The  facts, 
however,  upon  which  questions  of  law  and  equity  arise,  if  disputed, 
belong  exclusively,  on  the  trial  of  jury  causes,  to  the  jury,  and  are 
to  be  decided  by  them;  but  as  to  questions  of  law  and  equity 
when  connected  with  the  trial  of  issues  by  a  jury,  the  latter  are 
bound  to  receive  their  instruction  from  the  court  in  regard  to  them. 
It  being  the  duty  then  of  the  court  to  instruct  the  jury  both  in 
regard  to  the  law  and  the  equity  of  the  case,  we  think  the  court 
below  were  right  in  advising  the  jury  as  they  did  on  this  branch 
of  it.  The  plaintiff  in  error  must  be  presumed  to  have  seen 
and  read  the  will  of  John  Quigg  before  he  bought  the  land  in  con- 
troversy, because  his  deed  of  conveyance  refers  to  it,  and  the 
widow  pretended  to  have  no  other  title  to  the  land,  or  power  to 
sell  it,  than  what  she  derived  from  the  will  itself.  But  having 
seen  the  will,  the  plaintiff  in  error  also  saw  the  title,  and  the  inte- 
rest which  the  defendants  in  error  had  under  it  in  the  land.  He 
therefore  bought  with  his  eyes  open,  and  with  full  notice  of  their 
rights  in  the  land,  consequently,  he  must  be  considered  as  having 
taken  upon  himself  all  the  risk  that  he  might  have  to  encoimter 
thereafter  on  account  of  their  title.  What  reason  then  has  he  to 
complain  that  the  plaintiffs  stood  by,  as  it  were,  and  gave  him  no 
notice  of  their  rights  or  claims  to  the  land.  For  since  he  knew,  or 
at  least  ought  to  have  known,  which  is  the  same  thing,  that  they 
had  a  right  to  the  land,  he  had  no  reason  to  presume  or  to  con- 
clude that  they  intended  to  abandon  or  give  it  up,  either  to  him  or 
their  mother.  Indeed,  it  would  seem  as  if  he  bought  of  the  widow, 
without  having  even  the  slightest  pretence  for  alleging  now  that 
he  did  it  under  a  mistake  or  misapprehension  of  her  power  under 
the  will  to  sell;  for  he  called  his  own  counsel  up  on  the  trial  of  the 
cause  to  prove,  and  he  testified,  too,  that  at  the  time  the  deed  of 
conveyance  was  executed  and  delivered  by  the  widow  to  the 
plaintiff  in  error,  he  expressed  some  doubts  about  the  title,  and 
that  William  Walker,  his  son,  who  had  become  the  husband  of 
one  of  the  daughters  of  the  testator,  being  present,  "  agreed  to 
indemnify  his  father  against  the  claim  of  Quigg's  heirs,  if  there 
should  be  any  difficulty  about  it."  By  this  evidence,  the  plaintiff 
in  error  defeated  William  Quigg,  one  of  the  plaintiffs  below,  in 
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recovering  the  share  of  the  wife  of  William  Walker  in  the  testa- 
tor's estate,  which  he  had  purchased  of  her  and  her  husband 
before  commencing  this  action.  But  not  content  with  this,  he 
wished  also  to  defeat  all  the  others,  unless  they  would  first  refund 
to  him  the  purchase  money  actually  paid  by  him  for  the  land,  and 
pay  him  also  for  all  improvements  made  on  it.  If  such  a  principle 
were  to  be  tolerated  or  sanctioned,  owners  of  lands  might  be  in 
danger  of  being  improved  out  of  their  titles  and  rights  to  them ; 
or  lose  them  by  a  stranger's  selling  them,  unless  they  reimbursed 
the  purchaser  the  price  paid  by  him  for  them,  which  might  hap- 
pen to  be  the  full  value  of  them,  and  consequently,  in  such  case, 
equivalent  to  a  loss  of  the  lands  by  the  owners :  and  this  in  a  case 
where  the  purchaser  had  notice  of  the  real  owner's  rights,  would 
be  monstrous. 

But,  it  is  argued  here,  that  the  purchase  money,  or  at  least 
upwards  of  200  dollars  of  it,  when  received  by  the  widow,  were 
applied  by  her  towards  paying  some  of  the  debts  of  the  testator; 
and  as  these  debts  were  a  lien  upon  the  land,  equity  requires  that 
the  defendants  in  error  should,  at  least  reimburse  this  money  to  the 
plaintiff  in  error.  But  the  widow  had  no  authority  to  sell  the  land 
to  raise  money  for  such  purpose;  and  as  well  might  it  be  said,  that 
any  stranger  who  voluntarily  pays  the  debt  of  another,  thereby 
acquires  a  claim  in  equity  against  the  debtor,  and  if  by  any  means 
he  can  get  either  the  money  or  the  property  of  such  debtor  into  his 
hands,  he  will  have  a  right  to  retain  it,  until  he  shall  be  reimbursed 
the  amount  of  the  money  voluntarily  paid  in  discharge  of  the 
debt,  because  by  paying  the  debt  he  paid  what  the  debtor  was 
bound  and  might  have  been  compelled  to  pay.  Such  a  doc- 
trine, if  it  were  to  obtain,  would  render  it  unnecessary  for  adminis- 
trators or  executors,  to  apply  to  the  orphans'  courts  for  authority 
to  sell  the  lands  of  their  intestates  or  testators,  to  raise  money  to 
pay  the  debts  of  their  decedents,  where  the  personal  assets  are 
insufficient  for  that  purpose;  because,  if  the  heirs  of  the  intestate  or 
the  devisees  of  the  testator,  after  a  sale  of  the  lands  by  the  admi- 
nistrators or  the  executors,  without  any  authority  from  the  orphans' 
court,  or  the  will,  but  made  for  a  full  price,  cannot  recover  the 
lands  from  the  purchaser,  without  reimbursing  him  the  purchase 
money  paid  by  him,  then  they  have  in  effect  lost  their  lands.  For 
they  may  as  well  go  and  buy  any  other  lands  as  give  a  full  price 
to  get  possession  of  their  own, 

Judgment  affirmed. 
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Upon  the  trial  of  an  issue,  involving  questions  of  fraud,  great  latitude  should  be 
allowed  in  the  admission  of  evidence,  that  the  jury  may  be  enabled  to  determine  from 
all  the  circumstances,  whether  the  transaction  was  fraudulent  or  not. 

Quare.  Whether  the  court  of  common  pleas  have  power  to  accept  the  resignation 
of  a  trustee,  under  a  general  assignment  for  the  benefit  of  creditors?  If  they  have, 
they  cannot  appoint  the  assignor  himself. 

If  one  who  was  illegally  appointed  a  trustee,  under  a  deed  of  assignment,  for  the 
benefit  of  creditors,  sells  land  which  was  assigned,  and  the  purchaser,  in  good  faith, 
pays  the  purchase  money,  which  was  applied  to  the  object  of  the  trust,  the  land  can 
not  be  recovered  from  him  in  ejectment,  without  repayment  to  him  of  the  purchase 
money.  In  such  case,  justice  may  be  done  to  all  parties,  by  means  of  a  conditional 
verdict, 

ERROR  to  the  common  pleas  of  Lebanon  county. 

Ejectment  by  Samuel  Reinhard,  against  John  Keenbartz  and 
John  Burkholder,  who  was  made  a  co-defendant. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion  of  the 
Court,  which  was  delivered  by 

ROGERS,  J. — The  material  facts  of  the  case  are  these.  John 
Keenbartz,  one  of  the  defendants,  was  the  owner  of  the  land,  for 
which  the  ejectment  was  brought  previous  to  the  year  1821.  On 
the  26th  of  December  1834,  Peter  Gloninger,  obtained  judgment 
against  Keenbartz,  and  on  a  venditioni  ezponas,  the  plaintiff  be- 
came the  purchaser,  and  now  claims  the  land  by  virtue  of  the 
sheriff's  deed  of  the  date  of  the  12th  of  August  1835.  On  the  15th  of 
June  1821,  Keenbartz,  who,  it  is  admitted,  was  at  that  time,  the 
owner  of  the  premises,  assigned  all  his  property,  real  and  per- 
sonal, for  the  benefit  of  his  creditors,  to  Joseph  Barnitz  and  Jacob 
Sevar.  The  deed  was  duly  acknowledged  and  recorded  the  1 6th 
of  June  1821.  Notwithstanding  the  assignment,  Keenbartz  con- 
tinued in  the  possession  of  the  property  as  before.  On  the  7th  of 
April  1823,  on  petition  of  the  assignees,  stating  that  none  of  the  pro- 
perty had  been  in  their  possession,  the  court  allowed  them  to 
resign  their  trust,  and  at  the  same  time  appointed  Keenbartz  him- 
self the  trustee,  taking  Barnitz  and  Sevar,  the  former  trustees,  as 
sureties  for  the  faithful  performance  of  the  trust.  On  the  9th  of 
August  1825,  Keenbartz,  for  the  consideration  of  4000  dollars,  con- 
veyed the  property  to  John  Burkholder,  who  takes  defence  as 
co-defendant  and  landlord,  by  virtue  of  a  lease  to  Keenbartz. 
Keenbartz  had,  previous  to  the  alleged  sale  to  Burkholder,  mort- 
gaged the  same  property  to  Burkholder,  for  4000  dollars,  and  this 
sum  is  alleged  to  be  the  consideration  of  the  deed. 

The  plaintiff  claims  title,  by  virtue  of  the  deed  of  the  12th  of 
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August  1835,  and  this  would  enable  the  plaintiff  to  recover,  unless 
controlled  by  the  defence  But  the  defendants  rely  on  the  deed  of 
the  15th  of  June  1821,  the  resignation  of  the  trustees,  the  mortgage 
and  the  deed  of  the  9th  of  August  1825.  It  cannot  be  doubted, 
that  if  the  deed  of  Keenbartz  to  Barnitz  and  Sevar  was  valid,  it 
divested  Keenbartz  of  all  interest  in  the  land.  In  that  event,  there 
was  nothing  remaining  on  which  the  judgment,  under  which  the 
plaintiff's  claim  could  attach;  and  this  would  of  itself,  be  a  decisive 
answer  to  the  plaintiff's  action.  It  is  therefore,  necessary  for  the 
plaintiff  to  invalidate  the  deed  of  assignment,  and  accordingly,  it  is 
alleged,  that  this  deed  is  void,  because  it  was  made  to  delay,  hinder, 
and  defraud  creditors.  The  plaintiff  has  given  evidence  to  prove 
the  transaction  collusive  and  fraudulent;  but  it  was  for  the  jury  to 
decide,  as  to  the  intention  of  the  parties,  with  the  direction  from 
the  court,  that  if  the  object  was  to  delay,  hinder,  and  defraud  cre- 
ditors, the  assignment  was  void,  and  that  the  property  remained  in 
Keenbartz,  liable  to  the  lien  of  Gloninger's  judgment;  and  that 
the  sale  on  that  judgment,  and  the  sheriff's  deed,  vested  a  complete 
title  in  the  plaintiff,  who  was  the  purchaser.  Whether  the  deed 
was  fraudulent,  was  a  fact,  which  was  correctly  submitted  by  the 
court  to  the  decision  of  the  jury.  In  this  part  of  the  charge,  we 
perceive  no  error,  nor  do  AVC  think  there  was  error  in  refusing  to 
instruct  the  jury,  that  the  fact  of  the  assignees  taking  an  appraise- 
ment of  the  personal  property,  and  permitting  the  debtor  to  remain 
in  possession,  was  a  strong  circumstance  of  fraud.  It  was  properly 
left  by  them,  as  one  among  others,  proofs  of  fraud,  to  which  the 
jury  were  at  liberty  to  attach  as  much  weight  as  they  might  think 
it  entitled  to. 

But  it  is  contended,  that  the  court  of  common  pleas  had  no 
authority  under  the  act  of  1818,  to  accept  the  resignation  of  Barnitz 
and  Sevar,  and  discharge  them,  at  their  request,  from  the  duties  of 
their  trust.  We  shall  not  undertake  at  this  time  to  decide  this 
point,  as  it  is  not  now  necessary,  and  will  properly  arise  in  a  suit 
on  the  bond  given  by  the  assignees,  as  sureties  for  Keenbartz.  But 
whatever  the  law  may  be  on  this  matter,  yet  we  think  the  court 
erred  in  ruling,  that  the  court  had  power,  under  the  act,  to  appoint 
Keenbartz  his  own  trustee.  Such  an  appointment  is  so  contrary 
to  policy,  and  may  lead  to  so  many  abuses,  that  we  cannot  believe 
the  legislature  intended  to  confer  such  power  on  the  court,  unless 
there  should  be  something  in  the  act,  and  this  we  cannot  perceive, 
which  clearly  indicates  such  intention.  The  resignation  would 
seem  to  have  been  accepted,  and  Keenbartz  appointed  without  any 
notice  to  the  creditors;  but  independent  of  this  objection,  we  are  of 
the  opinion,  that  the  court  have  no  such  power,  without  the  express 
assent  of  all  the  creditors,  nor  have  we  known  any  instance,  where 
this  was  attempted,  except  in  the  case  before  us.  The  assignees, 
sometimes  appoint  the  debtor  their  agent,  for  the  settlement  of  the 
estate;  and  when  it  is  done  in  good  faith,  it  has  been  allowed, 
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rather  than  encouraged,  by  the  court.  The  assignees  being  respon- 
sible, will  control  the  debtor,  which  is  some  security  to  the  credi- 
tor; but  there  is  neither  check  nor  control,  when  the  debtor  him- 
self is  the  trustee.  If  this  practice  should  meet  with  the  approbation 
of  the  court,  assignments  will  be,  by  trick  and  contrivance,  more 
frequently  made,  with  the  view  of  enabling  the  debtor  to  keep 
possession  of  the  estate,  and  to  enjoy  it,  to  the  exclusion  of  credi- 
tors. It  would  amount  to  a  virtual  repeal  of  the  statutes  against 
fraudulent  conveyances.  In  Adlum  v.  Yard,  1  Rawle  163,  it  was 
decided,  that  although  an  assignment  be,  in  its  nature,  calculated  to 
delay  creditors,  and  therefore  voidable,  yet,  if  a  creditor  take  a 
dividend  under  it,  he  cannot  afterwards  question  its  validity.  But 
it  is  not  pretended,  that  the  creditor,  under  whom  the  plaintiff 
claims,  ever  received  a  dividend  of  the  estate  from  the  trustee. 
Exceptions  were  filed,  which  were  afterwards  withdrawn ;  but  this 
will  not  preclude  the  creditors  from  objecting,  either  to  the  validity 
of  the  assignment,  or  to  the  appointment  of  the  trustees.  It  does 
not  appear  which  of  the  creditors  excepted  to  the  account.  Mr 
Weidman  and  Mr  Kline  were  concerned  for  a  number  of  the  cre- 
ditors; but  it  does  not  appear,  that  Peter  Gloninger,  who  obtained 
the  judgment  on  which  the  land  was  sold,  was  of  that  number. 
Mr  Weidman,  as  he  states,  objected  to  Keenbartz's  account,  and 
appeared  before  the  creditors  on  behalf  of  those  persons,  who 
employed  him  to  collect  their  money  from  Keenbartz,  without  any 
direct  authority  from  them,  to  make  those  exceptions  to  his  account. 
He  concluded  they  had  an  interest  in  it,  and  filed  the  exceptions  as 
counsel. 

The  defendants  further  rely  on  the  mortgage  to  Burkholder,  and 
the  deed  of  the  9th  of  August  1825,  of  Keenbartz  to  Burkholder. 
They  contend,  that  Burkholder  is  a  bona  fide  purchaser  of  the  land 
from  Keenbartz,  who  was  clothed  with  authority  to  sell,  as  trustee. 
But  it  has  been  seen,  that  Keenbartz  had  no  authority  to  sell,  his 
appointment  being  absolutely  void.  Burkholder  took  the  title,  with 
a  full  knowledge  of  its  defects;  but  still,  if  Burkholder  paid  his 
money  ignorantly,  supposing  that  the  court  of  common  pleas  had 
rightly  exercised  then-  authority  in  appointing  him  trustee,  and  the 
money  has  been  applied  to  the  payment  of  debts,  it  would  be 
unjust  that  the  creditors  should  recover  the  land,  without  repay- 
ment of  the  money  advanced  by  Burkholder.  The  original  assign- 
ment, though  void  as  to  the  creditors,  is  good  as  to  Keenbartz.  In 
the  event,  therefore,  on  a  second  trial,  that  the  jury  should  be  of 
opinion  that  the  deed  to  Barnitz  and  Sevar  was  fraudulent,  it  will 
be  their  duty  to  inquire  into  the  circumstances  of  the  sale  to  Burk- 
holder, which  the  plaintiff  alleges  was  fraudulent.  If  the  purchase 
was  bona  fide,  untainted  with  actual  fraud,  and  the  money  has 
gone  to  the  benefit  of  the  creditors,  the  plaintiff  cannot  recover  the 
land,  without  repayment  of  the  money  paid.  If,  however,  he  was 
in  any  way  concerned  in  the  fraud,  he  is  entitled  to  no  protection 
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from  the  court.  If  it  should  be  thought,  that  in  this  transaction, 
Burkholder  has  been  guilty  of  no  fraud,  justice  may  be  done  to  all 
parties,  by  a  conditional  verdict. 

As  having  a  bearing  either  direct  or  remote,  the  evidence,  as 
contained  in  the  bills  of  exceptions,  was  properly  received.  As  this 
is  a  question  of  fraud,  which  depends  on  a  variety  of  circumstances, 
great  latitude  must  be  allowed  in  the  admission  of  testimony 
having  even  a  remote  reference  to  the  points  in  issue.  The  court 
and  jury  can  only  judge,  from  all  the  facts  of  the  case,  from  which 
they  must  draw  the  conclusion  as  to  the  fraud  or  fairness  of  the 
transaction. 

It  is  believed,  that  the  observations  already  made,  embrace  sub- 
stantially all  the  points  which  fairly  arise;  and  this  supersedes  the 
labour  of  examining  them  in  detail. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

L,  Kline  and  Weidman,  for  plaintiff  in  error. 
Harris  and  Pearson,  for  defendant  in  error. 


Strohecker  against  Farmers'  Bank. 

The  act  of  an  attorney  in  fact  must  be  limited  to  the  terms  of  his  power;  if  it  be 
special,  the  principal  is  only  bound  by  the  execution  of  that  special  purpose. 

A  defendant  in  an  execution  is  not  chargeable  with  interest  upon  the  debt  due  by 
him,  beyond  the  return  day  of  the  execution,  although  the  plaintiff  does  not  receive 
his  money,  unless  the  delay  was  occasioned  by  the  defendant  himself. 

ERROR  to  the  common  pleas  of  Berks  county. 

The  Farmers'  Bank  of  Reading  against  Leah  Strohecker.  The 
facts  of  this  case  are  fully  detailed  in  the  opinion  of  the  Court, 
which  was  delivered  by 

HUSTON,  J. — This  case  was  a  feigned  issue  to  ascertain  the  right 
to  money  raised  by  a  sheriff's  sale  of  land,  which  had  been  the 
property  of  John  Garber,  deceased.  By  agreement,  if  the  plain- 
tiff were  entitled  to  any  part,  the  jury  to  ascertain  the  sum  and 
find  the  same  in  favour  of  the  plaintiff;  if  the  plaintiff  is  entitled 
to  no  part  of  the  money,  the  jury  to  find  for  the  defendant. 

I  shall  state  facts  given  in  evidence  in  the  order  of  time  in 
which  they  occurred,  without  regard  to  whether  shown  by  plain- 
tiff or  defendant. 

John  Garber  died  in  Berks  county  before  1819,  leaving  two 
sons  and  four  daughters,  of  whom  Leah,  the  defendant,  married 
to  Daniel  Strohecker,  was  the  eldest,  and  Sophia,  married  to  William 
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Sharman,  was  the  youngest.  On  a  petition  by  the  eldest  son  the 
lands  were  appraised  in  different  lots,  A,  B,  C,  D,  E,  F,  G,  H. 
The  appraised  value  of  tracts  C  and  H  was  10,668  dollars  25 
cents.  On  the  6th  of  August  1819,  tracts  C  and  H  were  taken  at 
the  appraisement  by  and  adjudged  to  William  Sharman,  attorney 
in  fact  for  Daniel  Strohecker,  who,  being  married  to  the  eldest 
daughter,  had  the  first  choice  after  the  two  sons. 

On  the  same  day  a  recognizance  was  given  by  William  Shar- 
man, attorney  in  fact  for  Daniel  Strohecker,  intermarried  with 
Leah,  one  of  the  daughters  of  the  deceased,  for  21,000  dollars,  to 
pay  to  the  other  heirs,  &c.;  conditioned,  that  if  the  said  William 
Sharman,  his  heirs,  executors,  or  assigns,  should  pay  to  the 
respective  heirs  their  respective  shares,  fyc. 

Signed,  DANIEL  STROHECKER. 

By  his  attorney,  WILLIAM  SHARMAN. 

On  the  28th  of  February  1820,  deed  of  Daniel  Strohecker  and 
Leah  his  wife,  to  William  Sharman,  consideration  10,668  dollars 
25  cents,  for  this  land,  acknowledged  the  same  day.  This  deed 
recites  the  proceedings  in  the  orphans'  court,  and  reserves  the  pro- 
portionable part  of  the  estate  coming  to  Leah  Strohecker.  This 
recognizance  and  deed  were  objected  to,  because  the  power  of 
attorney  was  not  produced;  but  they  were  admitted,  and  there  is 
no  error  in  this,  or  If  there  was,  it  was  cured  by  what  was  after- 
wards shown. 

On  the  6th  of  August  1819,  the  day  the  land  was  taken  and 
recognizance  given,  William  Sharman  gave  a  bond  "to  Daniel 
Strohecker,  married  to  one  of  the  daughters  of  John  Garber,  for 
3806  dollars  49  cents;"  it  then  recites  the  proceedings  in  the 
orphans'  court,  that  the  tract  C  was  awarded  to  William  Sharman, 
the  recognizance  by  him  to  pay  the  other  heirs,  £c.,  and  then  is 
conditioned  to  pay  Daniel  Strohecker  1903  dollars  24  cents. 

The  defendant  offered  to  prove  in  connection  with  this  bond 
and  proceedings  stated,  that,  by  an  arrangement  with  Daniel  Stro- 
hecker, Sharman  took  the  property  at  the  valuation  actually  for  his 
own  use.  That  Strohecker  had  given  him  the  right  of  choice  of 
the  eldest  daughter.  This  was  rejected,  and  exception  was  taken; 
it  ought  to  have  been  admitted;  injustice  often  would  be  done 
if  no  evidence  of  previous  facts  and  relations  of  the  parties  could 
be  shown :  for  instance,  a  father  purchases  a  tract  of  land  in  the 
name  of  his  son,  and  pays  for  it,  and  is  unable  to  pay  his  own 
debts,  and  fraud  is  alleged  and  would  be  found;  but  it  may  be 
proved  that  a  relation  had  devised  a  sum  of  money  to  the  son, 
that  the  father  as  guardian  received  such  sum,  and  with  it  pur- 
chased the  land  in  the  name  of  the  son. 

The  proof  offered  contradicted  no  deed  or  writing;  it  explained 
what  was  set  out,  though  not  in  the  most  perspicuous  manner, 
and  went  to  show,  connected  with  the   writings,  the  nature  of 
Leah's  claim.     Daniel  Strohecker  died  in  1821. 
vi. — N 
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On  the  31st  of  August  1820,  Daniel  and  Leah  Strohecker  gave 
a  power  of  attorney  to  John  Strohecker,  to  assign,  transfer,  and 
set  over  a  bond  dated  6th  of  August  1819,  for  1903  dollars  24 
cents,  to  the  Farmers'  Bank  of  Reading,  in  satisfaction  in  whole  or 
in  part  (as  the  case  may  be)  of  a  note  due  said  bank,  by  John 
Strohecker,  &c.,  &c.  This  was  acknowledged  the  same  day  and 
recorded  the  9th  of  September  1820. 

On  the  14th  of  September  1820,  John  assigned,  by  virtue  of 
this  power  and  referring  to  it  as  recorded,  the  bond  of  the  6th  of 
August  1819,  and  all  moneys  due  and  to  become  due  thereon, 
with  a  personal  covenant  from  himself,  in  case  the  said  bond  could 
not  be  recovered,  that  then  he  would  pay,  &c. 

This  bond,  power  of  attorney  and  assignment,  were  produced  by 
the  bank  on  notice. 

Old  John  Garber  died  indebted;  judgment  was  obtained  for 
7919  dollars  35  cents,  and  other  land  of  his  sold,  which  still  left 
1270  dollars  unpaid,  for  which  a  levy  was  made  on  tract  C,  which 
was  sold  for  7400  dollars;  this  in  1830,  but  the  money  was  not 
paid  until  1835. 

In  the  mean  time  the  bank  had  sued  William  Sharman  on  the 
assigned  bond,  and  obtained  judgment  in  1824;  this  was  opened  by 
the  court,  but  judgment  to  remain  as  security;  a  final  judgment  in 
1835  for  2685  dollars  81  cents.  The  contest  is  for  this  money. 

After  the  records  and  papers  had  been  given  in  evidence,  the 
defendant  called  a  witness  to  prove  that  the  power  of  attorney 
from  Daniel  and  Leah  Strohecker  to  John,  was  given  on  a  Sunday, 
and  therefore  void.  There  were  two  subscribing  witnesses  to  this 
power.  They  were  not  called,  nor  their  absence  accounted  for. 
We  think  this  a  case  in  which  their  evidence  should  have  been 
given.  The  point,  however,  may  not  be  material,  as  this  court 
considers  the  cause.  The  defendant  also  called  a  clerk  in  the  bank 
to  prove  the  note  of  John  Strohecker,  and  that  it  was  the  particu- 
lar note  the  money  due  on  bond  was  to  pay;  also  to  prove  that 
John  Strohecker  was  and  is  a  stockholder  in  the  bank,  which  has  a 
lien  on  that  stock  for  its  security;  also,  that  John  Garber,  deceased, 
was  the  original  indorser  on  the  note  of  John  Strohecker.  The 
court  rejected  the  evidence.  These  offers  were  made  with  a  view 
to  turn  the  bank  to  its  security  on  the  stock  of  Strohecker  in  pre- 
ference to  the  estate  of  either  John  Garber,  or  Daniel,  or  Leah 
Strohecker.  In  both  these  there  was  error. 

The  plaintiff  called  John  S.  Hiester,  who  stated,  "  I  was  a  wit- 
ness to  this  assignment.  The  bond  was  offered  by  John  Strohecker, 
at  the  bank  in  payment  of  his  debts;  he  called  at  the  bank  and 
wanted  me  to  lay  it  before  the  directors;  he  wanted  out  of  it,  for 
his  own  private  use,  80  dollars.  I  laid  it  before  the  directors,  who 
agreed  to  take  it  in  payment  of  his  debts  to  the  bank,  and  allow 
him  80  dollars,  and  left  it  to  the  officers  to  conclude  the  transaction. 
I  told  this  to  Strohecker,  and  that  before  an  assignment  was  made, 
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he  must  bring  Sharman  to  the  bank.  He  brought  Sharman,  who 
said  he  did  owe  the  money  and  would  pay  it  if  the  bank  took  the 
assignment;  and  he  did  pay  me,  as  cashier,  750  dollars,  on  this 
bond.  I  then  left  the  bank." 

In  answer  to  the  questions  by  defendant,  he  said,  John  Stro- 
hecker owed  several  notes.  There  were  two  to  which  this  bond 
was  applied;  may  be  three.  The  amount  of  the  bond,  after  de- 
ducting the  80  dollars,  did  not  pay  all  his  debts  to  the  bank. 

I  think  Garber's  administrators,  David  and  John  Garber,  were 
the  indorsers  on  the  notes  paid,  but  am  not  certain;  cannot  say 
whether  Daniel  Strohecker  was  an  indorser  on  any  of  the  notes  of 
John  Strohecker. 

The  material  point  in  this  cause,  the  court  thinks,  is  the  power 
of  attorney,  its  nature  and  extent,  including  the  validity  of  the  acts 
done  under  it.  The  difference  between  a  general  power  to  act  for 
the  principal  in  all  cases,  and  a  special  power  to  act  for  him  in  a 
particular  case  is  settled,  by  many  decisions,  and  is  obvious  to  and 
well  understood  by  the  men  of  business  and  sense,  who  are  not 
lawyers;  yet  cases  have  and  will  arise  in  which,  from  the  nature 
of  the  business,  difficulties  occurr  as  to  the  extent  of  a  power 
in  question,  and  of  course,  of  the  effect  of  acts  done  under  it. 
Sometimes  parol  evidence  of  the  previous  relation  and  situation 
of  the  parties,  or  of  the  subsequent  affirmance  of  the  acts  done, 
render  the  case  more  difficult  and  sometimes  make  it  of  easier  so- 
lution, and  the  blending  of  what  may  thus  be  sworn  to  with  what 
is  written  may  draw  all  to  the  decision  of  a  jury.  We  have  here 
nothing  more  than  that  John  and  Daniel  Strohecker  were  relations. 
We  know  of  no  reason  beyond  relationship,  why  Daniel  agreed 
that  a  bond  due  to  him,  should  be  uesd  as  a  security  for  John. 
We  do  not  even  know  whether  Daniel  was  an  indorser  on  a  note 
in  that  bank,  for  John.  And  the  death  of  Daniel,  in  1821,  left  little 
time  for  subsequent  confirmation,  and  nothing  of  the  kind  is  alleg- 
ed. It  has  been  said  of  this  power  of  attorney,  (as  has  been  and 
will  be  said  of  all  writings  contested  in  court,)  that  it  is  not  so  ex- 
plicit as  it  was  possible  to  make  it.  This  court  think,  however, 
that  it  cannot  easily  be  misunderstood.  It  recites  that  there  exists 
a  bond  from  William  Sharman  to  Daniel,  which  bond  it  authorizes 
John  to  assign,  transfer,  and  set  over  to  the  bank,  "in  satisfac- 
tion in  part  or  in  whole,  (as  the  case  may  be,)  of  a  note  due  said 
Farmers'  Bank,  by  the  said  John  Strohecker,  and  further  to  do, 
execute,  perfonn,  and  finish,  all  and  singular,  the  acts,  matters, 
and  things  which  shall  be  expedient  and  necessary,  touching  and 
concerning  the  premises,"  as  fully,  &c.,  &c.  The  bond  was  to  be 
used  to  pay,  or  secure  the  payment  of  a  note  due  by  John  to  the 
bank.  Who  will  say  this  is  equivalent  to  an  authority  to  assign  it 
to  pay  all  notes  due  by  John,  or  to  come  due  by  John,  or  to  secure 
future  loans  and  advances  of  money  to  John?  The  bank  or  its 
officers  saw  the  power,  the  assignment  refers  to  the  power,  and  it 
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will  not  do,  where  a  special  power  is  shown  and  referred  to,  to 
permit  the  bank  to  suppose  a  general  power,  not  shown  or  pre- 
tended at  the  time,  and  now  shelter  themselves  under  what  had  no 
existence.  John  showed  his  authority  from  Daniel ;  beyond  that, 
he  could  not  bind  Daniel.  It  is  probable  he  did  not  pretend  to  do 
so,  for  the  bank  took  a  special  covenant  from  John,  binding  himself 
personally. 

If  Daniel  had  been  the  original  debtor  to  the  bank,  there  might 
have  been  some  pretext  of  an  equity  against  him.  Nothing  of  the 
kind  appears;  he  may  have  been  an  indorser  on  a  note,  if  not,  he  is 
a  guarantor  of  a  note,  not  a  principal,  but  a  surety;  the  money 
not  advanced  on  his  credit;  and  if  not  liable  at  law,  the  bank  can- 
not pretend  to  any  claim  against  him  in  equity,  much  less  can 
John  have  any  such  claim  under  the  facts  before  us,  and  the  suit 
is  evidently  for  John's  use,  or  to  save  John  from  paying  this 
money. 

The  bank  then  ought  to  show  that  there  was  a  note  of  John's 
due,  whether,  at  the  date  of  the  power  there  was  more  than  one 
note  of  John's  due,  to  show  whether  there  was  any  note  on 
which  Daniel  was  liable,  which  he  was  interested  to  have  satisfied. 
And  notwithstanding,  what  John  may  have  said,  in  the  absence  of 
Daniel,  its  claim  must  be  limited,  as  to  this  bond,  to  some  one  note, 
and  if  there  is  any  thing  on  which  to  decide,  the  jury  must  say  on 
what  note ;  and  whether  the  note  intended  has  been  in  whole  or 
part  satisfied,  by  the  750  dollars,  paid  in  by  Sharman.  But  the 
bank  cannot  hold  this  bond  for  all  the  debts  past  and  present,  of 
John  Strohecker,  or  for  more  than  some  one  note  to  be  ascertained 
as  above.  The  power  is  special,  the  object  was  special;  the  bank 
knew  this  and  could  not,  by  an  agreement  with  the  attorney,  make 
it  general;  nor  when  they  saw  a  special  authority,  under  seal,  can 
they  be  permitted  to  allege  and  shelter  themselves  under  a  suppos- 
ed general  authority,  of  which  there  is  no  particle  of  evidence. 

The  cases  cited  leave  no  doubt  of  the  law  on  this  subject. 

Some  other  things  occurred  in  the  discussion  of  this  cause.  It 
was  said,  that  the  universal  practice,  in  Berks  county,  is  to  calcu- 
late interest  against  the  defendant  in  the  execution,  until  the  money 
is  paid  into  court  or  to  the  plaintiff,  whose  judgment  entitles  him 
to  it.  If  this  is  so,  it  is  time  this  practice  was  changed.  When  a 
debtor's  goods  or  land  is  sold  for  a  certain  sum,  and  the  execution 
is  returned,  property  sold,  or  except  in  one  case  returnable,  the 
debt  is  paid  to  the  amount  of  the  sum  produced,  after  payment  of 
costs.  I  say  nothing  of  the  case  where  the  defendant  in  the  exe- 
cution appears  at  the  return  of  the  writ  and  applies  to  stay  the  re- 
turn, or  set  aside  the  sale ;  but  in  other  cases  it  is  the  duty  of  the 
plaintiff  to  call  for  a  return  of  the  writ,  if  the  sheriff  returns 
"  property  sold  to  A.,  who  has  not  paid,  therefore,  unsold  for  want 
of  buyers."  I  say  nothing  of  that  case;  if  such  return  is  acqui- 
esced in  or  affirmed,  the  defendant  enjoys  his  land;  but  if  the  de- 
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fendant  makes  no  objection,  the  return  day  of  the  writ  is  the  period 
at  which  the  defendant  ceases  to  be  liable  for  the  debt  and  interest, 
to  the  amount  of  the  proceeds  of  sale.  No  matter  if  the  sheriff 
runs  away,  or  becomes  insolvent,  or  indulges  a  purchaser,  the  de- 
fendant in  the  execution  must  not  bear  the  loss;  if  the  sheriff 
keeps  back  the  money  the  creditor  must,  if  he  can,  get  interest 
from  the  sheriff;  if  the  purchaser  delays  to  pay,  he  may  be  resorted 
to  for  interest  on  his  bid;  if  contending  creditors  keep  the  money 
in  court,  the  defendant  is  not  to  suffer  for  this;  his  property  is  gone 
from  him,  and  unless  he  delays  the  payment  and  the  deed,  his  debt 
is  paid,  and  his  liability  to  interest  on  the  amount  of  the  proceeds 
of  sale  must  cease. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

Hoffman  and  Greenough,  for  plaintiff  in  error. 
H.  Smith,  for  defendant  in  error. 


Sholfield  against  Zehmer. 

Z.  devised  to  the  children  of  his  sons  and  daughters  his  real  estate,  and  added,  "  It  is 
my  will,  that  each  of  my  sons  and  sons-in-law,  shall  yearly  pay  for  his  house  five 
pounds  unto  my  executors,  with  which  they  shall  pay  off  ground  rents,  &c,  In  such 
manner,  each  of  my  sons  and  sons-in-law  will  get  about  five  hundred  pounds."  Held, 
that  the  devise  vested  an  estate  of  inheritance  in  the  sons  of  the  testator. 

ERROR  to  the  district  court  of  Lancaster  county. 

Charles  G.  Zehmer  against  Nathan  C.  Sholfield.     Ejectment. 

Case  stated  for  the  opinion  of  the  court. 

Antony  Zehmer,  of  the  town  of  Lancaster,  being  seised  in  his 
demesne  as  of  fee  of  real  estate,  and  possessed  of  personal  estate, 
did  on  the  1 9th  day  of  August  1783,  make  and  publish  in  writing,  his 
last  will  and  testament,  wherein  after  the  usual  introductory  words, 
he  devised  and  bequeathed  as  follows:  "  First,  it  is  my  will,  and  I  do 
hereby  order  that  all  my  just  debts  and  funeral  expenses  shall  be  paid 
by  my  hereafter  named  executors,  out  of  my  estate.  Item.  I  give 
and  bequeath  to  my  wife  Sophia,  my  bed  and  bedstead  in  my 
chamber,  with  the  furniture  thereto  belonging,  to  and  for  her  use 
and  own  property.  And  further,  I  order  and  give  unto  my  said 
wife,  as  and  for  her  widowhood,  the  right  and  choice  of  any  of  my 
dwelling  places,  for  her  to  live  in  as  well  as  she  can  during  her 
life,  if  she  remain  my  widow,  excepting  the  house  wherein  I  now 
live,  and  that  on  account  of  the  distillery,  which  will  be  very  suit- 
able for  my  son  Henry,  in  case  he  should  not  get  better  water  at 
the  place  where  he  now  lives:  and  further,  I  give  to  my  said  wife, 
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the  whole  use  out  of  my  meadow  and  arable  land,  during  her  life, 
if  she  remains  my  widow;  but  nevertheless,  that  no  more  than 
seven  acres  thereof  shall  yearly  be  sowed,  so  that  the  land  may 
not  be  spoiled. 

"  Item.  I  give  and  bequeath  unto  the  children  of  my  son  Henry 
Zehmer,  and  to  their  heirs  and  assigns  forever,  this  my  dwelling 
house  and  lot  of  ground  with  all  the  buildings  thereon  being, 
together  with  about  seven  acres  of  the  land  which  I  have  near  the 
said  borough,  and  they  shall  have  the  same  at  the  end  nearest  the 
said  town,  between  Mr.  Zantzinger's  land.  And  further,  I  give 
unto  my  son's  children,  my  copper  stills,  which  house,  buildings, 
lot,  lands,  and  stills,  my  said  son  Henry  Zehmer  shall  have  the 
use  and  benefit  thereof,  as  well  as  he  can,  and  how  he  pleases. 
Item.  It  is  further  my  will,  and  I  order,  that  my  son  Henry  shall 
pay  unto  the  children  of  my  daughter  Maria  Medert,  100  pounds 
lawful  money  of  Pennsylvania,  in  gold  or  silver  coin,  to  each  of 
them  an  equal  share  thereof,  as  soon  as  it  attains  the  age  of  twenty- 
one  years  or  married.  Item.  I  give  and  bequeath  unto  the 
children  of  my  daughter  Maria  Medert,  to  them,  their  heirs  and 
assigns  forever,  the  brick  dwelling  house  and  lot  of  ground  with 
the  buildings  thereon,  together  with  five  acres  of  land  which  I  have 
nearest  the  town,  and  they  shall  have  the  same  adjoining  Lighty's 
land,  and  on  the  other  side  towards  the  house,  and  I  also  give 
unto  them,  the  sum  of  100  pounds,  money  of  Pennsylvania,  gold 
or  silver  coin,  exclusive  of  the  100  pounds  which  my  son  Henry  is 
to  pay  them.  Item.  I  give  unto  the  children  of  my  son  John 
Zehmer,  the  dwelling  house  standing  on  the  land  near  the  town, 
together  with  five  acres  of  land  with  the  buildings  thereon,  adjoin- 
ing at  the  one  side,  land  of  Charles  Zehmer,  and  at  the  other  side, 
Henry  Zehmer's  land,  and  I  also  give  unto  them  100  pounds, 
money  of  Pennsylvania,  in  gold  or  silver  coin.  Item.  I  give  and 
bequeath  unto  the  children  of  my  son  Charles  Zehmer,  the  house 
and  lot,  and  buildings  on  the  same,  which  I  have  purchased  of  Mr 
Shaffner,  together  with  the  remaining  five  acres  of  land  near  the 
town,  adjoining  on  one  side  Jacob  Medert,  and  on  the  other  side 
Henry  Zehmer,  and  I  also  give  unto  them  200  pounds,  Pennsyl- 
vania money,  in  gold  or  silver  coin. 

"  It  is  my  will,  that  each  of  my  sons  and  sons-in-law,  shall  yearly 
pay  for  his  house  5  pounds  Pennsylvania  money,  unto  my  said 
executors,  with  which  they  shall  pay  off  the  ground  rents,  and 
keep  the  houses,  buildings,  and  fences  in  order  and  repair,  as  if  the 
same  belonged  together.  Item.  In  such  manner,  each  of  my 
said  sons  and  sons-in-law  will  get  about  500  pounds;  but  in  case 
my  eldest  son's  share  should  not  quite  amount  to  500  pounds,  then 
that  shall  be  of  no  signification  for  reasons  to  me  known.  But,  if 
any  of  the  other  three  of  my  children,  should  be  less,  then  my  said 
executors  shall  pay  unto  them  out  of  my  remaining  estate,  so  much 
as  to  make  them  equal  to  the  amount  of  500  pounds  in  the  manner 
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aforesaid.  Item.  The  money  may,  for  good  security,  be  laid  out 
on  interest,  to  receive  the  same  coin  as  was  given  out.  The  resi- 
due, and  remainder  of  my  estate,  and  not  herein  and  before 
bequeathed,  I  order  that  the  same  shall  be  equally  divided  amongst 
all  my  children,  viz :  Henry  Zehmer,  Maria  Medert,  John  Zehmer, 
and  Charles  Zehmer,  in  peace  share  alike."  Which  said  will  after 
the  death  of  the  testator,  to  wit,  on  the  25th  day  of  March  1784, 
was  exhibited  in  the  register's  office  of  Lancaster  county,  and 
there,  before  the  register  was  duly  proved  and  approved,  and  on 
the  same  day  letters  testamentary  were  granted  by  the  register  to 
George  Musser,  one  of  the  executors  of  the  will,  pro  ut  the  same 
will,  which  is  made  part  of  this  case :  That  Maria  Medert,  and 
Charles  Zehmer,  two  of  the  children  of  the  said  testator,  and  claim- 
ing as  devisees  under  the  will  aforesaid,  together  with  their 
mother  Sophia,  the  widow  of  the  said  testator,  on  the  6th  day  of 
August  1807,  made  their  deed,  framed  under  the  law  of  Pennsyl- 
vania, for  docking  and  barring  estates  tail,  and  by  the  same  con- 
veyed to  their  brother  Henry  Zehmer,  for  the  purposes  aforesaid, 
all  the  estate  and  interest  of  them  Maria  and  Charles  devised  to 
each  under  the  will  of  their  father,  declared  that  then:  purpose  and 
intention  was  to  dock  and  bar  all  estates  real  under  the  said  will,  and 
convert  the  same  into  estates  in  fee  simple,  which  deed  was  executed 
in  the  court  of  common  pleas  of  Lancaster  county,  and  recorded  in 
the  office  for  recording  deeds  in  due  form  of  law,  pro  ut  the  said 
deed  and  records  which  are  made  a  part  of  this  case ;  and  Henry 
and  John  Zehmer  aforesaid,  together  with  their  mother  Sophia,  on 
the  18th  of  January  1806,by  a  similar  deed  made  to  Martin  Shreiner, 
declared  their  intention  to  dock  and  bar  all  estates  tail  in  the  pro- 
perty devised  to  them  and  their  children  by  the  said  will,  pro  ut 
the  records  of  the  said  deed.  On  the  24th  day  of  November  1784, 
the  executor  of  Antony  Zehmer's  will,  exhibited  into  the  register's 
office,  the  inventory  of  the  personal  estates  of  the  testator,  and  on 
the  1st  day  of  July  1794,  he  also  exhibited  into  the  register's  office, 
his  administration  account  upon  the  testator's  estate,  pro  ut  the 
same  which  are  made  a  part  of  this  case.  That  Antony  Zehmer 
when  he  made  his  will,  and  at  the  time  of  his  death,  had  issue  by 
his  wife,  four  children  living,  viz :  Henry,  born  September  1 3th, 
1755;  Mary  or  Maria,  born  February  23d,  1761;  John,  born  April 
7th,  1764;  Charles,  born  March  13th,  1775;  John  Zehmer,  died 
February  6th,  1806;  and  Henry  Zehmer,  died  May  20th,  1810; 
and  Charles  Zehmer  in  1827,  and  Maria  in 

Henry  and  Maria  had  each  lawful  issue  in  1783,  when  their 
father's  will  was  made,  some  of  whom,  of  each  stock  are  still 
living.  That  Sophia  Zehmer,  the  widow  of  the  testator,  died  in 
October  1808,  first  having  made  her  last  will  and  testament,  pro  ut 
the  same,  together  with  the  inventory  and  account  of  her  estate. 
That  on  the  28th  of  March  1810,  Henry  Zehmer  made  his  last 
will  and  testament,  pro  ut  the  same,  which  is  made  part  of  this  case. 
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That  on  the  12th  day  of  March  1826,  Charles  Zehmer,  aforesaid, 
made  his  last  will  and  testament  in  writing,  in  due  form  of  law,  to 
pass  real  estate  in  Pennsylvania,  and  therein  (inter  aha]  did  devise 
to  his  son  Charles  Zehmer,  all  his  real  estate,  which  said  will,  after 
the  death  of  the  testator,  to  wit,  on  the  14th  day  of  November 
1827,  was  in  the  court  of  the  county  of  Chesterfield,  Virginia,  exhi- 
bited, and  then,  and  there,  in  due  form,  proved  and  committed  to 
record  in  the  said  court,  pro  ut  the  exemplification  of  the  said  will, 
and  the  proceedings  thereon,  all  which  are  made  part  of  this  case; 
that  Charles  Zehmer,  the  son  and  devisee  of  Charles  Zehmer,  as 
aforesaid,  is  the  plaintiff  in  this  case.  The  lot,  to  recover  which, 
this  suit  has  been  instituted,  is  the  same  described  in  the  will  of 
Antony  Zehmer,  as  devised  to  Charles  Zehmer  or  his  children. 
That  Henry,  Maria,  John  and  Charles,  the  children  of  Antony 
Zehmer,  severally  entered  upon  the  real  estate,  claimed  by  each, 
under  the  several  devises  in  their  father's  will,  and  was  in  posses- 
sion thereof,  from  1784,  until  the  time  of  the  death  of  each;  Charles 
Zehmer,  being  in  possession  of  the  lot  described  in  the  record  of 
this  suit.  John  Zehmer  and  Charles  Zehmer,  aforesaid,  lived  and 
died  single  and  unmarried,  and  without  lawful  issue.  That  the 
testator,  Antony  Zehmer,  died  on  the  2d  day  of  October  1783,  at 
sea,  on  his  passage  to  Europe. 

The  defendant  denies  the  right  of  the  plaintiff  to  recover;  aver- 
ring that  the  title  and  right  of  possession,  are  in  the  heirs  at  law 
of  Antony  Zehmer,  deceased,  and  who  claim  the  same,  as  such 
heirs,  and  under  the  will  of  said  deceased. 

From  the  matters  stated  in  the  above  case,  if  the  court  should  be 
of  opinion,  that  the  plaintiff  is  entitled  to  recover  the  lot  and  pre- 
mises mentioned,  or  any  part  thereof,  judgment  to  be  rendered  in 
his  favor  accordingly;  and  if  otherwise,  judgment  to  be  rendered 
for  defendant.  This  case  to  be  considered  in  the  nature  of  a  spe- 
cial verdict,  and  either  party  to  be  at  liberty  to  take  a  writ  of 
error. 

The  court  below  (Hayes,  president)  rendered  the  following  judg- 
ment: 

"If  Charles  Zehmer  took  either  an  estate  tail  or  fee  simple, 
the  plaintiff  (on  the  case  stated)  is  entitled  to  recover,  and  as, 
upon  the  whole  will,  I  am  of  the  opinion,  that  he  took  one  or 
the  other,  let  there  be  judgment  in  favour  of  the  plaintiff  for  the 
lot  and  premises,  for  which  the  present  action  of  ejectment  has 
been  brought." 

Error  assigned. 

The  judgment  of  the  district  court  ought  to  have  been  rendered 
in  favour  of  the  defendant. 

Montgomery,  for  plaintiff  in  error,  cited  Cruise's  Dig.  38,  ch. 
11,  pi.  48,  p.  193,  276;  2  Binn.  13,  455;  3  Serg.  $  Rawle  476; 
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4  Watts  89;  Pow.  on  Dev.  409,  413;  14  Serg.  fy  Rawle  89;  1 
Watts  466;  1  Yeates  497;  9  Serg  $  Rawle  434. 

Norris,  for  defendant  in  error,  cited  6  T.  Rep.  16;  2  J5L  Rep.  698; 
Corny  n^s  Rep.  372;   Willis  369;  4  Bac.  Mr.  282;  2  Yeates  408; 

5  Mm.  500;  9  Ser#.  fy  Rawle  434;  4  .Bac.  Mr.  250;  6  «7oA/z*. 
185;  18  Johns.  31;  3  Serg-.  #  Rawle  356;  5  7!  tfep.  13;  6  Cruise's 
Dig.  255;  4  tfAow.  Rep.  38;  2  S/ar&.   16,  17;  3  Serg.  $  Rawle 
327;  1  Ch.  Ca.  84;   1  Pr.  Wms.  723;  2  ./?/&.  587;   1  *fttk.  2j   1 
Fern.  19;  1  Bro.  Ch.  22,  396;  1  Swans.  297. 

PER  CURIAM. — The  case  of  Hayes  v.  Foorde,  2  Black.  Rep.  698, 
rules  the  present.  It  was  held  that  a  devise  to  heirs  male  of  a 
father,  enlarges  a  devise  for  life  to  the  father,  and  makes  it  a  fee 
tail.  Here  the  devise  was  not  to  heirs  male  but  to  children;  but 
as  the  father  had  no  children  born,  to  take  along  with  him  as  co- 
tenants  for  life,  the  word  children  is  to  be  taken  as  a  Avord  of  limita- 
tion, and  as  equivalent  to  issue.  There,  as  here,  it  was  doubtful, 
on  the  direct  words  of  the  devise,  whether  an  estate  had  been  given 
to  the  father;  but  the  doubt  was  removed  by  a  schedule  annexed 
to  the  will,  which  showed  a  clear  intent  to  give  it.  All  the  devises 
in  the  will  before  us,  are  to  the  children  of  the  testator's  children, 
the  premises  in  contest  being  given  to  the  children  of  his  son 
Charles,  who,  at  the  time  of  the  devise,  was  childless;  to  which, 
however,  was  subjoined  a  direction,  that  each  of  his  sons,  and  sons- 
in-law,  should  pay  five  pounds  to  the  executors  for  "  his  house"  to 
pay  quit  rents,  and  keep  the  premises  in  repair;  by  which  he  esti- 
mated that  each  of  his  sons  and  sons-in-law  would  get  500  pounds. 
This  shows  an  intention  at  least  as  strong  as  in  Hayes  v .  Foorde, 
to  give  Charles  an  estate  for  life,  which,  by  the  addition  of  words 
of  further  limitation,  must  be  enlarged  to  an  estate  of  inheritance, 
in  order  to  give  effect  to  the  principal  intent,  and  whether  it  were 
fee  simple  or  fee  tail,  is  immaterial,  either  of  which  is  sufficient  to 
maintain  the  plaintiff's  case. 


VI. 


106  SUPREME  COURT  [Harrisburg 


Ziegler  against  Grim. 

Testator  devised  his  estate  to  be  equally  divided  between  his  daughter  C.,  and  the 
children  of  his  son  J.,  except  one  tract  of  land,  in  which  he  gave  an  estate  for  years  to 
his  son  J.,  and  the  remainder  he  allowed  one  of  his  grandchildren  to  take  at  an  appraise- 
ment. Held,  that  there  could  be  no  valuation  or  partition  of  this  tract,  until  the  period 
fixed  by  the  testator ;  but  as  to  the  other  part  of  the  estate,  it  should  be  equally  divided. 

ERROR  to  the  common  pleas  of  Berks  county. 

Jesse  Ziegler  and  Catharine  his  wife,  against  David  Grim  and 
David  K.  Grim,  guardians  of  the  children  of  John  Siegfried.  Ami- 
cable action,  upon  the  following  agreement: 

"It  is  hereby  agreed  between  the  parties  aforesaid,  that  the  above 
stated  amicable  action  be  entered  in  the  court  of  common  pleas  of 
Berks  county,  as  of  January  term  1837,  to  determine  how  much  of 
balance  of  14,132  dollars  41  cents,  awarded  by  the  auditors  upon  the 
account  of  John  H.  Siegfried  and  Jesse  Ziegler,  executors  of  the  last 
will  and  testament  of  John  Siegfried,  late  of  Maxatawny  township, 
deceased,  as  remaining  in  the  hands  of  the  said  executors,  which 
said  report  was  filed  on  the  day  of  January  1837,  belongs  to 
the  plaintiffs  by  virtue  of  the  last  will  and  testament  of  the  said 
John  Siegfried,  the  testator.  And  it  is  further  agreed  that  the  case 
be  tried  without  declaration  or  pleadings,  and  that  no  exceptions 
be  made  to  the  form  of  this  agreement  or  to  the  parties,  but  that 
the  case  be  tried  upon  the  merits.  Witness  the  hand  of  the  said 
parties,  this  9th  day  of  January  1837." 

The  plaintiffs,  to  maintain  the  issue  on  their  part,  gave  in  evi- 
dence the  will  of  John  Siegfried,  deceased,  dated  December  llth, 
1834,  and  proved  July  21st,  1835,  of  which  said  will  the  following 
is  a  translation  and  a  copy: 

"First,  I  bequeath,  order  and  direct  all  my  worldly  property 
wherewith  God  has  blessed  me,  in  two  equal  parts:  the  one  part 
to  my  daughter  Catharine,  intermarried  with  Jesse  Ziegler;  but  for 
a  certain  reason,  I  bequeath  my  son  John  Siegfried's  entire  share 
to  all  his  children  in  equal  shares;  but  my  son  John  shall  have  the 
right  to  hold  my  old  place,  of  which  he  is  now  in  possession,  so 
long  as  he  conducts  himself  well,  and  manages  his  household  pro- 
perly and  right,  and  sustains  the  character  of  a  sober  man;  and  if 
not,  then  shall  my  hereinafter  named  executors  have  the  right  to 
rent  away  the  above  mentioned  place,  according  to  their  best  judg- 
ment. Further,  my  son  John  must  pay  the  yearly  taxes  which 
shall  yearly  be  assessed  upon  the  above  mentioned  old  place, 
and  further  must  give  an  '  ausbehalt,'  which  shall  be  hereinafter 
mentioned,  and  do  every  thing  right  upon  his  place.  Further,  my 
hereinafter  named  executors  shall  have  the  right  to  sell  of  my  pro- 
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perty,  and  to  rent  away  according  to  their  best  judgment,  and  to 
give  deeds  and  assurances,  which  shall  be  of  the  same  effect  as  if  I 
myself  should  give  them.  Further,  it  is  my  will  that  when  my  son 
John's  eldest  son,  namely,  John,  has  arrived  at  his  lawful  age  of 
twenty-one  years,  then  shall  my  hereinafter  named  executors  ap- 
point seven  unbiassed  men  out  of  the  neighbourhood,  and  shall  ap- 
praise my  already  mentioned  old  place,  and  not  on  the  very  highest 
terms,  and  my  son  John's  eldest  son,  namely,  John,  shall  have  the 
right  to  take  said  place,  at  the  appraisement,  and  pay  to  his  brothers 
and  sisters;  but  he  shall  also  have  his  part  to  himself,  according  to  the 
appraisement;  and  my  executors  shall  give  him  a  deed,  and  it  shall 
have  the  same  effect  as  if  I  did  it  myself.  Further,  I  order  and  be- 
queath to  my  wife  the  free  dwelling  and  house  where  I  now  live,  and 
all  the  household  furniture  which  is  in  my  house,  and  all  clothing, 
and  1 500  dollars  in  bonds,  of  which  she  shall  draw  the  yearly  interest. 
She  shall  have  the  choice  of  all  my  bonds,  and  my  clock  and  stoves 
in  my  house,  and  my  two  cows,  and  my  gray  horse,  and  all  my 
swine,  and  the  stabling  and  shed  room,  and  the  yard  and  garden, 
as  I  have  it  in  possession,  and  the  spring  or  wash  house,  to  do  with 
it  as  she  will;  and  the  possessor  of  my  old  place  shall  provide  her 
with  the  best  fodder  that  is  raised  on  the  place,  and  deliver  it  at  her 
stable;  that  is,  more  than  sufficient  for  her  cows  and  horse;  and 
she  can  have  her  wood  whence  she  will;  and  the  possessor  of  my 
place  must  deliver  it  before  her  door,  and  cut  it  fine;  and  also,  the 
possessor  of  my  old  place  shall  provide  her  with  grain  of  every 
kind;  namely,  wheat,  rye,  corn,  buckwheat,  and  this  clean  and  good, 
as  much  as  she  needs  for  her  use,  take  it  to  the  mill  and  bring  it 
back  again,  and  all  the  grain  for  the  fodder  of  her  stock.  And  the 
possessor  of  my  old  place  must  keep  her  stock,  cows  and  horse,  in 
pasture  with  his  during  the  entire  summer,  and  drive  them  out  and 
in:  and  when  she  shall  receive  visiters,  then  shall  the  possessor  of 
my  old  place  take  away  the  horses,  feed  them,  and  bring  them 
again,  as  may  be  desired.  All  this  shall  she  have  at  the  proper 
time,  and  so  long  as  she  lives  and  is  my  widow ;  and  after  this,  all 
my  property  shall  come  into  the  two  above  mentioned  parts. 

"  Further,  I  order  and  direct  my  son-in-law,  Jesse  Ziegler,  and 
my  trusty  friend  and  neighbour,  John  H.  Siegfried,  to  be  my  execu- 
tors. And  further,  I  bequeath  unto  my  wife  my  chaise  and  sleigh, 
and  the  harness  belonging  to  them,  upon  the  same  terms  as  the 
above  mentioned  articles.  Further,  I  order,  and  it  is  my  will,  if  it 
shall  so  happen  that  my  son  John  shall  die  before  his  wife  Hannah, 
she  shall  have  the  right  to  live  with  her  children  so  long  as  she 
pleases,  and  the  possessor  of  the  old  place  shall  provide  her  with 
all  necessaries,  viz :  grain  and  fire  wood,  and  deliver  it  at  the  place 
where  she  shall  direct.  Further,  I  declare  that  my  already  men- 
tioned old  place  is,  that  it  is  the  land  which  I  bought  of  my  father, 
John  Siegfried,  containing  one  hundred  and  forty-eight  acres,  ad- 
joining lands  of  John  H.  Siegfried,  Daniel  High  and  others:  and  J 
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declare  again,  this  consisting  of  one  sheet  of  paper,  as  my  last  will 
and  testament,  and  have  set  thereunto  my  seal.  Done  at  Maxa- 
tawny,  on  the  llth  day  of  December  1834." 

And  the  plaintiffs,  further  to  maintain  the  issue  on  their  part, 
gave  in  evidence  the  report  of  auditors  upon  the  account  of  John 
H.  Siegfried  and  Jesse  Ziegler,  executors  of  the  aforesaid  will,  con- 
firmed on  the  13th  day  of  January  1837,  showing  a  balance  in  the 
hands  of  said  accountants  of  14,132  dollars  41  cents. 

It  was  then  agreed  that  this  balance  embraced  all  the  property 
of  the  deceased  John  Siegfried,  except  the  "old  place"  and  another 
tract  of  land,  which  last  mentioned  tract  is  worth  about  2000  dollars. 

The  plaintiffs,  then  further  to  maintain  the  issue  on  their  part, 
called  as  a  witness  Daniel  K.  Hottenstein,  who  being  duly  sworn, 
the  plaintiff  offered  to  prove  by  him,  the  value  of  the  "  old  place," 
which  was  objected  to  on  the  part  of  the  defendant.  Whereupon 
the  court  sustained  the  objection  thus  made,  and  rejected  the  evi- 
dence. To  which  decision  of  the  court  the  plaintiffs,  by  their  coun- 
sel, excepted. 

This  gave  rise  to  the  only  question  in  the  cause.  The  plaintiffs 
contended  that  this  land  was  then  to  be  valued  as  part  of  the  share 
of  John's  children,  and  that  he,  in  right  of  his  wife,  had  a  right  then 
in  this  action  to  recover  out  of  the  money  in  the  hands  of  the  execu- 
tors, an  amount  equal  to  the  sum  at  which  it  may  be  valued. 

The  court  below  (Banks,  president)  instructed  the  jury  against 
the  plaintiff,  who  gave  a  verdict  accordingly. 

Strong,  for  plaintiff  in  error. 
Smith,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  controversy  between  the  parties  in  this  case, 
has  arisen  out  of  the  last  will  of  John  Siegfried  the  elder;  and  if 
the  construction  given  to  it  by  the  court  below,  in  their  charge  to 
the  jury  be  correct,  all  the  errors  assigned  must  fall  to  the  ground: 
for  it  is  clear,  that  it  would  have  been  wholly  inconsistent  with 
their  construction,  to  have  admitted  any  part  of  the  evidence  men- 
tioned in  the  bills  of  exception  to  the  opinion  of  the  court  in  reject- 
ing it,  which  form  the  ground  of  all  the  errors  assigned,  except 
the  last,  that  embraces  the  exception  to  the  charge  of  the  court  on 
the  construction  of  the  will. 

Being  of  opinion,  however,  that  the  construction  put  on  the  will 
by  the  court  was  right;  and  that  the  tendency  of  the  evidence 
rejected  to  defeat  it  with  the  jury,  had  it  been  given  to  them,  is  so 
self  evident,  as  to  render  it  impossible  to  make  it  more  so  by  rea- 
soning on  it,  we  shall,  therefore,  pretermit  the  exceptions  to  the 
opinion  of  the  court  in  rejecting  the  evidence,  and  content  ourselves 
with  a  brief  notice  of  the  charge  of  the  court  to  the  jury. 

Jt  meets  our  entire  approbation;  because,  it  seems  to  be  better 
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suited  to  give  effect  to  the  particular,  as  well  as  the  main  and  gene- 
ral intent  of  the  testator,  so  far  as  it  is  to  be  discovered  from  the 
face  of  the  will  itself,  whence  alone  it  must  be  collected.  I  do  not 
know  that  any  thing  can  be  added  to  the  charge  of  the  court, 
which  would  show  more  clearly  and  distinctly  than  it  does,  that 
the  construction  put  on  the  will  by  the  court,  is  the  one  which 
ought  to  be  given  to  it,  in  order  to  carry  into  execution  the  inten- 
tion of  the  testator,  which  both  courts  and  juries  are  bound  alike 
to  regard,  and  to  make  the  rule  of  their  decision,  so  far  as  it  may 
be,  consistent  with  the  rules  and  policy  of  the  law. 

Nothing  can  be  more  clear  than  that,  by  the  terms  of  the  will, 
the  old  place  is  given  to  John,  the  grandson  of  the  testator,  (who 
was  only  seven  years  of  age  at  the  time  of  trying  this  cause)  when  he 
shall  attain  his  age  of  twenty-one,  to  be  taken  by  him,  if  he  chooses, 
at  an  appraisement  then  to  be  made,  and  not  before,  by  seven 
men  to  be  appointed  by  the  executors  of  the  will  for  that  purpose: 
and  it  is  equally  clear,  that  this  appraisement,  if  the  grandson  should 
take  the  old  place  at  it,  is  to  be  paid  by  him,  excepting  his  own 
share  thereof,  which  he  is  to  retain,  and  is  to  form  a  part  of  the 
estate  or  fund,  which  the  testator  has  directed  to  be  divided  into 
two  equal  parts,  one  whereof  is  given  to  the  plaintiffs  and  the  other 
to  the  wards  of  the  defendants.  But  it  is  utterly  impossible  to 
determine,  what  proportion  of  the  estate,  thus  directed  to  be 
divided,  this  old  place  will  be  equal  to,  until  the  time  shall  come 
around  at  which  the  appraisement  of  it  is  to  be  made,  and  it  shall 
have  been  made  accordingly.  This,  however,  agreeably  to  the 
direction  of  the  will  in  this  respect,  which  is  in  terms  very  explicit, 
and  free  from  all  ambiguity,  cannot  be  done  for  more  than  thir- 
teen years  yet  to  come.  Unless,  then,  the  division  of  every  part  of 
the  estate,  so  directed  to  be  divided  into  two  parts  for  the  exclu- 
sive benefit  of  the  plaintiffs,  and  the  wards  of  the  defendants, 
be  postponed  until  John,  the  grandson,  shall  have  arrived  at  full 
age,  and  shall  have  taken  the  old  place  at  the  appraisement  to  be 
made  thereof,  which  I  presume  both  parties  here  would  object  to, 
as  being  not  only  unreasonable,  but  contrary  to  the  manifest  inten- 
tion of  the  testator,  there  seems  to  be  no  alternative  left,  but  to 
divide  equally  now  between  them,  as  much  of  the  estate  allotted 
to  them  by  the  will,  as  is  capable  of  being  valued  and  divided  into 
two  equal  parts,  consistently  with  the  tenor  of  the  will. 

It  may  possibly  be  objected,  that  this  does  not  seem  to  comport 
altogether  with  that  equality  of  partition  of  the  testator's  estate, 
which  he  has  directed  to  be  made  of  it,  between  the  plaintiffs  and 
the  wards  of  the  defendants;  in  as  much  as  it  excludes  the  plain- 
tiffs from  all  participation  in  the  benefits  to  be  derived  from  the 
old  place  during  the  interim,  while  the  wards  of  the  defendants  on 
the  other  hand,  may  be  said,  through  the  privileges  granted  to  their 
father,  to  be  obtaining  their  maintenance,  in  part,  at  least  from  it. 
This,  however,  is  merely  a  consequence  of  the  relation  and  depen- 
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dence  between  them  and  their  father,  and  not  the  fruit  of  any  gift 
by  the  testator  directly  to  them.  Nor  can  it  be  said  to  form,  either 
directly  or  indirectly,  any  part  of  the  estate  which  is  directed  by 
the  will  to  be  given  and  divided  equally  in  two  parts,  between  the 
plaintiffs  and  the  wards  of  the  defendants.  For  so  far  as  the  tes- 
tator, in  any  of  the  subsequent  parts  of  his  will,  has  disposed  of  to 
other  persons  any  portion  of  his  estate,  seemingly  comprehended 
within  what  he  in  the  commencement  of  it  has  divided  into  two 
parts,  to  be  given  to  the  parties  here,  it  must  be  considered  as  an 
exception,  out  of  what  in  terms  he  has  previously  directed  to  be  di- 
vided into  two  parts,  between  the  plaintiffs  and  the  wards  of  the 
defendants.  This  must  be  so,  because  by  the  first  item  of  the  will, 
the  testator  has  "bequeathed,  ordered,  and  directed  all  his  worldly 
property  wherewith  God  had  blessed  him,  into  two  parts,  the  one 
to  be  given  to  his  daughter,  intermarried  with  Jesse  Ziegler,  the 
plaintiffs,  but  for  a  certain  reason,  he  bequeaths  his  son  John  Sieg- 
fried's entire  share,  (meaning  the  other  part  clearly)  to  all  his  chil- 
dren (the  wards  of  the  defendants)  in  equal  shares."  Now, 
although  in  terms,  the  whole  of  the  testator's  estate  is  embraced  in 
the  first  item,  and  disposed  of  in  favour  of  the  plaintiffs  and  the 
wards  of  the  defendants,  yet  in  the  sequel  of  his  will,  the  testator 
gives  to  his  wife  a  portion  of  his  personal  estate,  and  an  interest 
during  her  widowhood  in  the  old  place.  He,  likewise,  gives  to 
his  son  John,  certain  rights  and  privileges  in  the  old  place  to  be 
enjoyed  by  him  conditionally.  These  latter  devises  and  bequests, 
being  introduced  into  the  will,  after  the  provision  in  favour  of  the 
plaintiffs,  and  the  wards  of  the  defendants,  will  reduce,  to  the 
amount  thereof,  the  amount  previously  given  to  the  plaintiffs,  and 
the  wards  of  the  defendants;  so  that  they  will  only  take  the  resi- 
duum of  the  estate. 

It  may  be,  too,  that  some  of  the  incumbrances  imposed  by  the 
subsequent  clauses  of  the  will,  upon  the  old  place,  will  not  have 
expired  by  the  time  that  the  grandson  shall  have  attained  full  age, 
when  it  is  to  be  appraised,  which  would  detract  from  its  value,  as 
the  appraisement  would  have  to  be  made  subject  to  them,  whatever 
they  might  be:  or  it  may  be,  that  they  will  all  have  ceased  to 
exist,  which  would  enhance  the  appraisement  of  it.  But  these  are 
not  all  the  considerations  which  operate  against  making  an  appraise- 
ment and  division  of  the  old  place  before  the  grandson  shall  come 
of  age:  for,  until  then,  supposing  his  interest  under  the  will  to  be 
vested,  still,  being  a  minor,  he  is,  and  will  be  incapable  of  deter- 
mining whether  he  will  take  it  at  the  appraisement  that  shall  be 
made,  or  of  even  binding  himself  to  do  so.  And  again,  when  he 
arrives  at  full  age,  and  the  appraisement  is  made,  it  may  be,  that 
he  will  decline  taking  it  at  the  appraisement:  and  should  this  hap- 
pen to  be  the  case,  the  appraisement  will  then  be  no  test  of  its 
proportional  value  of  the  whole  estate  that  is  to  be  divided  into  the 
two  parts;  this  part  of  the  estate  will  have  to  be  ascertained  by  an 
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actual  sale  thereof,  to  be  made  by  the  executors  under  the  authority 
of  the  will,  when  the  amount  of  the  money  arising  therefrom,  will 
exliibit  its  relative  value,  and  what  it  must  be  taken  at,  in  making 
the  division  between  the  plaintiffs,  and  the  wards  of  the  defend- 
ants, which  may  happen  to  be  less,  or  possibly  more  than  the 
appraisement.  Nothing,  indeed,  but  a  sale  can  determine  in  this 
event  with  any  certainty,  the  true  value  of  the  old  place. 

The  only  ground  urged  by  the  plaintiffs  for  having  an  appraise- 
ment made  now,  and  being  paid  their  half  or  full  portion  out  of  the 
personal  estate  on  hand,  that  has  any  plausibility  in  it,  is  the  clause 
in  the  will,  whereby  the  testator  after  giving  to  his  grandson  the 
right  to  take  the  old  place,  at  the  appraisement,  directs,  that  he 
"  shall  pay  to  his  brothers  and  sisters,  but  he  shall  also  have  his 
part  to  himself,  according  to  the  appraisement."  Thus  directing, 
as  is  alleged,  the  whole  appraisement  of  the  old  place,  except  his 
own  share  of  it,  to  be  paid  to  his  brothers  and  sisters  exclusively, 
leaving  the  plaintiffs  out  of  view  altogether;  and  as  the  plaintiffs 
by  the  express  provisions  of  the  will,  are  to  have  an  equal  moiety 
of  the  whole,  they,  therefore,  as  it  is  contended,  have  a  right  to 
claim,  and  to  be  paid  their  share  out  of  the  other  part  of  the  estate 
remaining  in  the  hands  of  the  defendants,  which  is  claimed  by  the 
latter  for  their  wards;  otherwise,  the  testator  would  have  directed 
a  due  proportion  of  the  appraisement  of  the  old  place,  to  be  paid 
by  his  grandson  to  his  daughter,  the  plaintiff,  as  well  as  to  the 
brothers  and  sisters  of  the  grandson.  But  the  clause,  upon  which 
this  argument  is  based,  is,  at  most,  far  from  being  conclusive  in 
favour  of  the  plaintiffs'  right  to  demand  at  this  time,  their  full 
share  of  the  estate :  because,  taken  hi  connection  with  the  subse- 
quen  clause  of  the  will,  whereby,  after  having  given  to  his  wife, 
the  dwelling-house,  stabling,  shed-room,  yard,  garden,  spring  or 
wash-house,  &c.,  all  situate  on,  and  being  part  of  the  old  place, 
with  other  advantages  therein  specified,  to  be  derived  therefrom, 
the  testator  declares,  "  all  this  shall  she  have  at  the  proper  time, 
and  so  long  as  she  lives  and  is  my  widow;  and  after  this,  all  my 
property  shall  come  into  the  two  above  mentioned  parts"  it  may 
be  taken  as  rather  going  to  show,  that  the  testator  did  not  intend 
that  the  division  of  his  estate  into  two  parts,  should  be  made  either 
in  part,  or  in  whole,  until  after  the  death,  or  subsequent  marriage 
of  his  wife.  This  would  seem  to  be  quite  as  plausible  as  what 
the  plaintiffs  contend  for;  and  if  it  were  to  obtain,  the  plaintiffs, 
as  the  wife  of  the  testator  is  still  living  and  unmarried,  would  not 
be  entitled  to  claim  any  thing  until  then.  But  to  withhold  from 
them  the  whole  of  what  is  given  to  them  by  the  will,  until  the 
death  or  marriage  of  the  widow,  or  the  arrival  of  the  grandson  at 
full  age,  would  seem  to  be  unreasonable  and  contrary  to  what 
must  have  been  intended  by  the  testator;  for  seeing  he  has  made 
no  disposition,  and  given  no  direction  during  this  interim  for  the 
care  and  improvement,  or  use  that  is  to  be  made  of  any  part  of 
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the  estate,  that  is  to  be  divided  into  the  two  parts  excepting  the 
old  place,  the  conclusion  becomes  highly  probable,  if  not  almost 
irresistible,  that  he  intended  it  should  be  divided  as  early  as  prac- 
ticable, in  order  to  advance  and  promote  the  interests  of  all  those, 
who  appear  to  have  been  the  exclusive  objects  of  his  bounty  in 
regard  to  it.  And  as  to  the  circumstance  of  the  plaintiffs  not 
being  mentioned  or  named  in  the  clause,  so  much  relied  on  by  them, 
it  is  rather  apparent  from  the  whole  tenor  and  scope  of  the  will, 
that  it  was  an  omission  which  arose  from  inadvertence,  and 
ought,  therefore,  to  be  supplied  to  fulfil  the  intention  of  the  tes- 
tator. 
Judgment  affirmed. 


Galbraith  against  Galbraith. 

After  a  proceeding  in  partition,  a  valuation  of  the  estate  by  a  jury,  confirmation  of 
the  inquisition,  and  awarding  the  estate  to  one  of  the  heirs,  it  is  not  in  the  power  of 
the  orphans'  court,  to  make  any  subsequent  decree  or  order  by  which  the  amount  of 
the  liability  of  the  heir  to  whom  the  estate  was  awarded  is  either  increased  or  dimin- 
ished. 

A  release  by  a  guardian  of  his  ward's  interest,  secured  by  a  recognizance  in  the 
orphans'  court,  after  a  lapse  of  twenty-four  years,  is  conclusive  against  a  claim  of  the 
ward,  although  he  was  an  infant  at  the  time,  and  it  may  be  made  to  appear  that  there 
was  a  mistake  to  a  small  amount  in  the  consideration  for  which  the  release  was  given ; 
particularly  when  such  claim  would  otherwise  aifect  the  interests  of  a  bona  fide  pur- 
chaser of  land  bound  by  the  lien  of  the  recognizance. 

After  a  lapse  of  twenty -four  years  the  presumption  of  payment  of  a  recognizance  is 
a  conclusive  bar  to  a  recovery  in  an  action  upon  it,  although  the  plaintiff  during  the 
greater  part  of  the  time  was  a  minor,  having  a  guardian. 

When  the  testimony  of  a  witness  upon  his  voir  dire  leaves  it  doubtful,  whether  he 
be  interested  or  not,  the  party  may  resort  to  other  sources  of  information. 

ERROR  to  the  district  court  of  Lancaster  county. 

Walter  Franklin,  Esq.,  president  of  the  orphans'  court,  &c.,  for 
the  use  of  Bartram  Galbraith  against  James  Galbraith,  recognizor, 
with  notice  to  Andrew  Hershy  and  others,  terre-tenants.  Debt 
on  recognizance  in  the  orphans'  court. 

This  was  an  action  of  debt  on  the  recognizance  of  James  Gal- 
braith, acknowledged  on  the  23d  of  April  1808,  in  the  orphans' 
court,  of  Lancaster  county,  for  20,200  dollars,  conditioned  to  pay 
the  widow  and  children  of  Bartram  Galbraith,  deceased,  their 
several  and  respective  shares  of  the  valuation  money  of  the  real 
estate  of  the  deceased,  which  had  been  valued  and  appraised  by 
an  inquisition  returned  to  the  orphans'  court,  and  by  that  court 
confirmed.  Bartram  Galbraith,  for  whose  use  this  suit  is  brought, 
is  one  of  those  children.  The  widow  is  still  living,  and  her  third 
part  of  the  valuation  remains  charged  on  the  decedent's  lands. 
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The  children  were  nine  in  number,  and  there  was  besides  a  daugh- 
ter of  a  deceased  child,  making  the  number  of  shares  ten.  Samuel 
S.  Galbraith,  however,  one  of  the  sons,  had  been  advanced  in  his 
father's  life  time,  and  the  plaintiff  contends  that  Josiah,  another 
of  the  sons,  had  likewise  been  advanced  to  the  amount  of  his 
share  and  more,  and  therefore  claims  the  one-eighth  part  of  the 
two-thirds  of  the  valuation  money,  as  the  share  to  which  he  is 
entitled,  deducting  800  dollars  therefrom,  which  he  received  by  his 
guardian,  in  August  1810.  If  Josiah  was  not  advanced,  the  share  of 
the  plaintiff  would  be  one-ninth,  instead  of  the  one-eighth.  Whether 
he  was  or  was  not  advanced,  was  presented  as  a  question.  In  the 
petition  of  James  Galbraith,  for  a  division  of  this  estate,  it  was 
alleged  that  Josiah  was  advanced.  But  on  the  return  of  the  in- 
quisition, when  he  refused  to  accept  the  premises  appraised,  he  re- 
served his  claim  to  his  share  of  the  valuation  money,  if  entitled, 
on  a  hearing,  thereto;  and,  subsequently,  an  issue  was  directed  by 
the  orphans'  court,  to  be  tried  in  the  common  pleas,  in  order  to 
test  his  right.  The  issue  was  duly  framed  and  entered  in  the  com- 
mon pleas,  and  terminated  in  1824,  without  any  trial;  so  that  the 
question  remained  to  be  decided  on  this  occasion.  In  Mrs  Green's 
deposition  it  was  stated,  that  he  procured  his  father's  indorsements 
to  three  notes,  drawn  by  himself,  which  he  sold,  and  which  his 
father's  administrators  were  afterwards  obliged  to  pay.  These, 
with  interest,  amounted  to  about  2000  dollars.  His  brothers  pro- 
posed to  him  to  bring  his  land  which  his  father  had  given  him  in 
Northumberland  county,  into  the  general  estate,  in  which  case  they 
would  concede  his  right  to  a  share.  This  he  declined,  without  de- 
nying that  he  had  received  those  lands  from  his  father.  When 
Jacob  Hoffman  settled  with  Dr  Murray  for  his  wife's  share,  he  did 
so  upon  the  assumption  that  he  was  entitled  to  the  one-eighth  part 
of  the  value  of  the  land,  and  consequently  that  Josiah  was  not 
entitled  to  a  share ;  in  other  words,  had  been  advanced.  Twenty- 
nine  years  almost  had  elapsed  since  the  proceedings  in  the  orphans' 
court  on  the  return  of  the  inquisition,  and  the  attempt  to  establish 
his  claim,  by  or  for  Josiah  Galbraith  to  a  share  of  the  valuation 
money,  seemed  to  have  been  abandoned.  Upon  this  evidence, 
was  submitted  to  the  jury,  whether  he  was  advanced  or  not.  In 
their  inquisition,  the  inquest  said  they  had  viewed  the  plantation 
or  tract  of  land,  in  the  tOAvnship  of  Donegal,  containing  two  hun- 
dred acres,  be  the  same  more  or  less,  of  patented  land,  and  that 
they  had  valued  and  appraised  this  mansion  plantation,  or  tract  of 
land,  with  the  appurtenances,  containing  two  hundred  acres,  with 
the  allowance,  at  and  for  the  sum  of  60  dollars  an  acre,  and  the 
orphans'  court,  after  confirming  the  inquisition,  ordered  the  pre- 
mises to  James  Galbraith,  the  three  elder  brothers  declining  to  ac- 
cept, upon  paying  or  securing  to  be  paid  unto  the  widow  and 
children  of  the  deceased,  their  several  and  respective  shares  of  and 
in  the  valuation  money  of  the  real  estate  aforesaid,  within  one 
vi  — p 
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year,  with  lawful  interest  from  this  day,  i.  e,  the  23d  of  April  1808, 
and  that  he,  on  this  condition,  should  hold  and  enjoy  the  same  to 
him  and  his  heirs  in  fee,  &c.  James  Galbraith,  therefore,  entered 
into  recognizance  with  sureties,  each  in  20,200  dollars,  conditioned 
as  aforesaid.  The  record  or  docket  of  the  orphans'  court,  for  1813, 
shows  the  following  proceeding:  "October  the  2d,  1813,  on  argu- 
ment and  advisement,  the  court  directs,  that  the  distribution  of  the 
valuation  money  in  the  mansion  place  of  Bartram  Galbraith,  de- 
ceased, supposed  in  this  inquisition  to  contain  two  hundred  acres, 
with  the  allowance,  be  made  agreeably  to  the  actual  quantity  of 
land  contained  therein  by  admeasurement,  with  the  allowance,  in- 
stead of  the  said  supposed  quantity."  By  a  measurement  it  was 
found  to  contain  two  hundred  and  forty-three  acres.  This  entry 
was  transferred  to  the  margin  of  the  record  of  the  proceedings  on 
the  return  of  the  inquisition,  on  the  23d  of  April  1808.  In  the  in- 
terval between  these  proceedings  and  the  subsequent  direction  of 
the  court,  James  Galbraith  sold  and  conveyed  the  land,  as  contain- 
ing two  hundred  and  forty-three  acres,  to  John  Pedan,  to  wit,  on 
the  31st  of  March  1810,  for  17,680  dollars;  and  John  Pedan  sold 
and  conveyed  the  same  land,  on  the  4th  of  April  1810,  for  19,440 
dollars,  to  Jacob  Hoffman.  Jacob  Hoffman's  executors,  under  his 
will,  on  the  5th  of  June  1828,  conveyed  one  hundred  and  fifty 
acres  of  this  land  to  Abraham  Hershy,  subject  to  4860  dollars,  the 
interest  thereof  to  be  annually  paid  to  Henrietta  Green,  widow  of 
Bartram  Galbraith,  deceased ;  and  Abraham  Hershy,  the  same  day, 
conveyed  the  same  premises,  subject  to  the  same  sum  and  interest, 
to  Andrew  Hershy,  who  defends  this  suit.  In  the  year  1815,  a 
settlement  took  place  between  Jacob  Hoffman,  (who  was  then 
living,)  and  Dr  Murray,  who  had  married  Elizabeth,  one  of  the 
daughters  and  heirs  of  Bartram  Galbraith,  deceased.  Jacob  Hoffman 
paid  him  1215  dollars,  with  interest,  which  sum  is  the  one-eighth 
part  of  9720  dollars;  the  two-thirds  of  14,580  dollars,  the  value  of 
two  hundred  and  forty-three  acres  of  land,  at  60  dollars  an  acre. 
The  first  question  upon  these  proceedings  was,  whether  the  decree 
of  the  23d  of  April  1808,  and  the  recognizance  of  James  Galbraith, 
acknowledged  in  pursuance  of  it,  bound  him  to  pay  Bartram 
Galbraith,  the  plaintiff  (among  others)  his  share  of  any  definite 
specific  sum. 

On  the  7th  of  October  1807,  John  Foster  was  appointed  guar- 
dian of  the  plaintiff,  Bartram  Galbraith,  and  in  1810,  he  received 
800  dollars,  and  executed  a  release  of  the  premises  bound  by  the 
recognizance,  in  full,  upon  the  basis  of  the  valuation  having  been 
12,000  dollars.  This  the  defendant  relied  upon  as  a  bar  to  the 
action. 

The  defendant,  after  the  plaintiff  had  closed  his  testimony,  offer- 
ed in  evidence,  a  paper  purporting  to  be  a  release  from  John  Fos- 
ter, guardian  of  plaintiff,  to  James  Galbraith,  dated  the  22d  of 
August  1810,  which,  after  being  objected  to  by  the  plaintiff's 
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counsel,  was  admitted  in  evidence.  The  defendants  then  offered 
John  Christ,  alleging  that  although  he  is  named  in  the  record,  yet 
it  is  through  mistake.  He  has  no  interest,  does  not  own  a  foot  of 
the  land  in  question,  and  has  so  stated  by  way  of  plea  on  the  re- 
cord, and  offered  to  prove  by  him  as  follows:  That,  at  the  time 
Jacob  Hoffman  took  the  receipt  or  release  from  Dr  Lackey  Murray 
and  wife,  he  told  them  he  was  paying  them  400  dollars  more  than 
was  due  to  them;  that  he  paid  them  the  sum  mentioned  in  the  re- 
lease in  depreciated  paper,  which  was  at  a  discount  of  from  10  to 
15  per  cent.,  and  that  he  had  already  and  before  paid  to  John 
Pedan  the  full  price  of  the  land,  without  reference  to  Dr  Murray's 
claim  or  lien;  that  he  so  stated  to  Dr  Murray  at  the  time,  in  the 
presence  of  Mr  Christ,  and  that  he  had  paid  Pedan,  believing  that 
Pedan  had  paid  Murray.  John  Christ  being  objected  to  by  the 
plaintiff's  counsel  on  account  of  his  interest,  was  sworn  on  his 
voir  dire,  and  testified  as  follows:  I  arn  married  to  one  of  Jacob 
Hoffman's  daughters,  Elizabeth.  He  died  in  1827.  He  left  seven 
children;  no  wife.  He  made  a  will  in  1826.  I  and  Andrew  Her- 
shy  were  executors.  He  left  one  son.  who  died  in  1829.  He  left 
a  wife  and  four  children.  His  son's  name  was  John.  I  got  no 
real  estate  under  the  will.  We  sold  the  land,  one  hundred  and 
fifty  acres,  the  Galbraith  tract,  to  Abraham  Hershy;  part  of  the 
tract  had  been  sold  by  Jacob  Hoffman  in  his  life  time.  Have 
you  any  interest  in  the  event  of  this  suit?  I  do  not  know  that 
Andrew  Hershy  will  or  can  come  on  us.  I  do  not  expect  the  heirs 
will  let  Hershy  suffer.  I  attend  to  the  suit  for  Hershy.  He  is  not 
in  this  week.  The  heirs  got  about  2200  dollars,  or  something 
more.  Are  you  bail  or  any  thing  of  that  kind?  back  bail,  for 
Andrew  Hershy?  No,  sir;  my  wife  and  the  other  daughters  were 
to  get  all  the  residue  of  the  estate,  real  and  personal.  This  land 
was  sold,  subject  to  the  widow's  dower,  nothing  else.  There  was 
no  agreement  between  the  heirs  and  Andrew  Hershy,  that  they 
would  pay  or  satisfy  him  for  any  loss  occasioned  by  the  claim  of 
the  Galbraiths.  The  counsel  for  the  plaintiff  then,  further  to  show 
an  interest  in  the  witness,  offered  in  evidence  two  deeds,  one  dated 
the  5th  of  June  1828,  from  the  executors  of  Jacob  Hoffman,  to 
Abraham  Hershy,  and  the  other  from  Jacob  Hoffman  to  John 
Siple  and  John  Smith,  dated  the  7th  of  August  1813,  to  which  the 
counsel  for  the  defendants  then  and  there  objected;  but  the  court 
overruled  the  objection,  and  received  the  deeds;  the  counsel  for 
the  defendants  excepting  thereto.  The  counsel  for  the  plaintiff 
then  renewed  their  objection  to  the  admission  of  John  Christ,  on 
account  of  his  interest  in  the  action  trying,  and  the  court  sustained 
their  objection  and  rejected  the  witness;  to  which  opinion  of  the 
court,  in  receiving  the  deeds  to  show  an  interest  after  the  plaintiff 
had  examined  the  witness  on  his  voir  dire,  the  defendant's  counsel 
excepted. 

It  was  the  opinion  of  the  court  below,  that  the  proceeding  of  the 
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orphans'  court,  to  ascertain  the  actual  quantity  of  the  land,  was 
right,  and  that  the  recognizor  was  bound  to  pay  for  the  quantity 
so  ascertained.  That  under  the  circumstances  of  the  case,  the  re- 
lease of  the  guardian  of  Bartram  Galbraith,  in  consideration  of 
800  dollars,  was  not  in  the  way  of  the  plaintiff's  recovery  of  the 
amount  justly  due  to  him.  And  they  were  also  of  opinion  that 
there  were  facts  in  the  cause,  from  which  the  jury  might  reason- 
ably account  for  the  lapse  of  time  before  suit  brought. 

Errors  assigned. 

The  court  erred  in  instructing  the  jury,  that  the  proceedings  in 
the  orphans'  court,  in  relation  to  the  partition  of  Bartram  Gal- 
braith's  real  estate,  were  not  consummated  by  the  decree  of  the 
23d  of  April  1808,  but  remained  open  for  the  purpose  of  re-survey, 
so  as  to  ascertain  the  exact  quantity  of  land. 

In  charging  the  jury,  that  the  decree  of  the  2d  of  October  1813, 
was  valid,  and  operated  on  Jacob  Hoffman  and  those  who  claimed 
title  to  the  premises  under  him. 

In  leaving  it  to  the  jury  to  say,  that  the  presumption  of  payment 
arising  from  the  lapse  of  time,  was  removed  by  the  infancy  of  the 
plaintiff,  although  he  had  a  guardian  from  the  year  1807,  and  was 
represented  by  him,  in  all  the  proceedings  had  in  the  orphans' 
court,  as  well  as  in  those  in  reference  to  Josiah's  advancement  in 
the  common  pleas. 

In  instructing  the  jury,  that  the  release  of  the  23d  of  August 
1810,  from  John  Foster,  the  plaintiff's  guardian,  to  James  Gal- 
braith, was  no  bar  to  the  present  action. 

In  charging  the  jury,  that  Jacob  Hoffman  had,  by  his  acts,  ac- 
quiesced in  and  become  bound  by  the  decree  of  the  orphans'  court, 
made  on  the  2d  of  October  1813,  so  as  to  be  liable  in  this  suit  to 
the  plaintiff,  Bartram  Galbraith,  whose  guardian  had  released  in 
full  to  James  Galbraith,  in  August  1810. 

Montgomery  and  Ellmaker,  for  plaintiff  in  error. 
Norris  and  Jenkins,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  first  and  principal  question  in  this  case  is, 
what  is  the  proper  construction  of  the  proceedings  in  the  partition, 
in  relation  to  the  quantity  and  value  of  the  property  taken  by  James 
Galbraith  at  the  appraisement.  The  original  petition,  describes 
the  property  as  "  a  certain  plantation,  situate  on  the  river  Susque- 
hanna,  adjoining  lands  of  Jonathan  Hoff,  John  Horst,  and  Samuel 
Galbraith,  containing  two  hundred  acres,  be  the  same  more  or  less." 
The  inquisition  states,  that  the  jury  had  viewed  "  a  certain  planta- 
tion and  tract  of  land,  situate,  lying  and  being  in  the  township  of 
Donegal,  containing  two  hundred  acres,  be  the  same  more  or  less,  of 
patented  land;"  and  afterwards,  that  they  "do  value  and  appraise 
the  mansion  plantation,  or  tract  of  land,  with  the  appurtenances, 
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containing  two  hundred  acres,  with  the  allowance,  at  and  for  the 
sum  of  60  dollars  per  acre."  The  court,  therefore,  by  their  decree 
of  the  23d  of  April  1808,  ordered  the  same  to  James  Galbraith, 
upon  paying  or  securing  to  be  paid,  unto  the  widow  and  children 
of  the  deceased,  their  several  and  respective  shares  of  and  in  the 
valuation  money  of  the  real  estate  aforesaid,  and  recognizance  was 
given  in  the  sum  of  20,200  dollars.  It  was  the  opinion  of  the  court 
below,  that  as  the  gross  amount  of  the  valuation  was  not  specified, 
but  the  estimated  quantity  only  given,  and  the  land  was  merely 
valued  by  the  acre,  and  the  recognizance  was  in  the  sum  of  20,200 
dollars,  conditioned  to  pay  the  children's  shares  of  the  valuation 
money;  the  amount,  though  not  absolutely  certain,  might  be  ren- 
dered so  by  a  subsequent  decree  or  proceeding. 

In  this  opinion  of  the  court  below,  we  think  there  was  error. 
There  is  nothing  in  the  recognizance  which  can  throw  light  on  the 
question;  the  amount  of  it  furnishes  no  guide,  and  the  condition  to 
pay  the  respective  shares,  still  leaves  it  doubtful  what  those  shares 
were.  An  examination  of  the  numerous  decided  cases  in  our  own 
reports  will,  I  think,  show,  that  in  the  common  case  between  ven- 
dor and  vendee,  on  a  conveyance  of  a  tract  of  land,  bounded  by 
adjoining  owners,  and  described  as  a  tract  containing  so  many 
acres,  be  the  same  more  or  less,  at  a  certain  price  per  acre,  when 
there  is  no  stipulation  for  admeasurement,  nor  any  mala  fides 
proved,  redress  cannot,  after  the  bargain  is  closed,  be  given  to  either 
party,  for  a  surplus  or  deficiency  subsequently  appearing.  In 
Glen  v.  Glen,  4  Serg.  fy  Rawle  493,  the  land  was  described  by 
boundaries,  though  vague,  and  stated  to  contain  "two  hundred 
acres,  be  the  same  more  or  less;"  there  was  a  surplus  of  thirty-one 
acres  and  one  hundred  and  forty-one  perches;  yet,  TLLGHMAN,  C. 
J.,  delivering  the  opinion  of  the  court,  held,  that  the  two  hundred 
acres,  more  or  less,  were  words  which  implied  that  the  boundaries 
were  fixed,  and  might  contain  more  than  that  quantity  or  less,  and 
it  was  not  an  agreement,  that  two  hundred  acres  should  be  sur- 
veyed and  conveyed.  In  Smith  v.  Evans,  6  Binn.  102,  there  was 
a  deficiency  of  eighty-eight  acres,  in  three  tracts  described  as 
containing  nine-hundred  and  ninety-one  acres  and  allowance,  be 
the  same  more  or  less;  but  the  court  said  it  was  well  enough  known, 
that  original  surveys  contained  more  than  the  estimated  quantity. 
Frederick  v.  Campbell,  13  Serg.  8f  Rawle  136;  Ashcom  v.  Smith,  2 
Penns.  Pep.  211,  and  several  other  cases,  concur  in  the  principle. 
But  the  present  case,  seems  to  be  stronger  in  favour  of  such  con- 
struction, than  that  of  a  private  conveyance.  It  was  the  act  of  a 
jury,  in  the  performance  of  a  duty  delegated  to  them  by  law;  and 
that  duty  was  to  view  the  tract,  to  examine  its  situation,  quantity 
and  quality,  and  assess  a  valuation  accordingly.  After  a  jury  have 
executed  this  duty  on  their  oaths,  and  returned  the  tract  as  contain- 
ing two  hundred  acres,  and  affixed  to  it  a  certain  price  per  acre,  I 
can  perceive  no  ground,  on  which  it  can  be  asserted,  that  they 
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intended  the  same  price  should  be  affixed  to  each,  and  every  acre, 
which  the  land  might  afterwards  be  found  to  comprise  on  a  strict 
measurement.  If  that  was  their  intention,  it  was  their  duty  to  have 
had  the  survey  made ;  but  as  they  dispensed  with  it,  without  objec- 
tion that  we  know  of,  the  presumption  must  be,  they  did  not  intend 
it.  Some  of  the  land  may  have  been  barren,  and  not  worth  60  dol- 
lars an  acre;  some  may  have  exceeded  it.  The  part  on  which  the 
mansion  house  and  buildings  were,  may  have  been  much  more  valu- 
able than  other  portions.  It  must  be  supposed,  the  jury,  in  pursu- 
ance of  their  duty,  went  on  the  ground  and  examined  the  patent 
and  its  boundaries,  and  would  be  aware  that  the  farm  exceeded 
two  hundred  acres;  and  if  they  chose  to  adopt  this  mode  of  assess- 
ing it,  instead  of  an  actual  survey  and  measurement,  and  this 
was  known  and  acquiesced  in  at  the  time,  and  confirmed  by  the 
court,  it  would  be  unjust  that,  years  afterwards,  a  new  survey 
should  be  made,  and  each,  and  every  acre  valued  at  60  dollars 
per  acre.  A  much  larger  sum  might  thus  be  charged  on  the  party, 
than  the  jury  contemplated,  by  an  ex  post  facto  proceeding.  It 
is  well  known  that  land  has  very  commonly  been  sold  and  dis- 
posed of  by  the  tract  by  individuals,  and  juries  might  partake  in 
this  generality  of  description.  If  this  has  been  done,  and  the  pro- 
ceeding stands  on  the  record,  as  the  notice  of  claims  to  purchasers, 
sureties  and  others,  it  ought  so  to  remain.  In  Rummel  v  Nichols, 
2  Penns.  Rep.  195,  land  was  taken  by  an  heir,  and  the  inquest 
described  it  as  "containing  two  hundred  and  twenty-seven  acres, 
more  or  less,  with  a  grist  mill  and  several  other  buildings  thereon 
erected,"  and  valued  at  34  dollars  75  cents  per  acre,  amounting  in 
the  whole  to  7888  dollars  25  cents,  and  recognizance  was  given  for 
that  sum.  It  was  afterwards  discovered  that  there  was  a  deficiency 
of  twenty  acres  and  sixty-three  perches;  yet  it  was  held  the  defend- 
ant was  not  entitled  to  any  deduction  from  the  recognizance,  on 
account  of  this  deficiency.  This  case  seems  to  me  in  effect  to 
decide  the  present.  The  circumstance  of  the  amount  of  the  valua- 
tion being  carried  out  in  a  gross  sum,  is  not  mentioned  in  the  opi- 
nion of  Mr  Justice  Kennedy,  as  a  distinguishing  circumstance,  but 
trie  case  was  decided  on  general  principles.  Nor  could  it  be  of 
importance,  because  if  the  quantity  of  land  ought  to  have  been 
changed,  the  gross  amount  would  be  changed,  as  a  matter  of 
course.  We  perceive  nothing,  therefore,  in  the  proceedings  or 
inquisition,  which  satisfies  us  that  the  jury  intended,  that  the  man- 
sion tract  should  be  valued  at  60  dollars  per  acre,  for  each,  and 
every  acre  thereof,  on  strict  measurement,  but  are  of  opinion  that 
it  must  be  taken  to  mean,  as  the  language  imports,  a  valuation  at 
so  much  per  acre,  for  the  quantity  of  two  hundred  acres,  be  the 
same  more  or  less. 

That  this  was  the  understanding  of  the  parties  at  the  time,  is 
deducible  from  such  evidence  as  we  have  of  the  acts  which  first 
took  place  after  the  inquisition  was  confirmed.  The  deed  from 
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James  Galbraith  to  John  Pedan,  in  March  1810,  and  from  Pedan 
to  Jacob  Hoffman,  in  April  1810,  both  refer  to  the  valuation  as 
12,000  dollars;  and  the  release  by  John  Foster,  guardian  of  the 
present  plaintiff,  in  August  1810,  assumes  the  same  basis  of  settle- 
ment. Pedan  and  Hoffman  were  purchasers  for  valuable  conside- 
ration, and  if  the  amount  of  the  appraisement  could  be  enlarged,  it 
would  charge  land  in  their  hands  with  a  sum  considerably  exceed- 
ing what  they  had  contracted  to  pay  for  it.  It  was  not  until  Octo- 
ber 1813,  upwards  of  five  years  after  the  inquisition,  and  more 
than  three  years  after  James  Galbraith  had  sold  and  conveyed  this 
tract  to  a  bona  fide  purchaser,  as  liable  only  to  a  valuation  of 
12,000  dollars,  that  we  perceive  an  assertion,  that  the  quantity  was 
erroneous,  and  ought  to  be  corrected.  On  the  2d  of  October 
1813,  the  orphans'  court  ordered,  what  seems  in  effect  to  be  an 
alteration  of  the  inquisition,  found  by  the  jury  in  1808,  and  then 
confirmed  by  the  orphans'  court.  This  they  had  no  power  to  do. 
If  the  inquisition  had  been  deemed  defective  or  uncertain,  they 
might  have  set  it  aside,  and  ordered  a  new  one  at  any  time  before 
confirmation;  but  they  had  not  jurisdiction  by  their  decree,  subse- 
quent to  the  confirmation,  to  alter  the  effect  of  the  finding  of  the 
jury.  It  is  not  like  a  decree  of  a  chancellor,  which  may  be  reheard 
in  certain  cases,  on  petition  or  bill  of  review,  for  error  apparent  on 
its  face  or  since  discovered,  or  the  giving  a  remedy  for  a  defective 
conveyance.  The  authority  to  affix  the  value  of  land,  taken  by 
an  heir  at  an  appraisement,  is  delegated  by  act  of  assembly  to  the 
jury,  and  cannot  be  exercised  by  the  court,  either  originally  or  by 
an  amendatory  proceeding.  Besides,  it  does  not  appear  at  whose 
instance  the  proceeding  in  1813,  took  place,  in  what  mode  it  was 
sought,  or  what  parties,  or  whether  any  were  heard  or  notified. 
If  such  proceeding  were  valid,  it  ought  to  affect  only  those  who 
had  an  opportunity  to  be  heard ;  it  certainly  ought  not  to  bind  pur- 
chasers, not  parties  or  privies  to  it.  They  ought  not  to  be  charged 
by  an  order  of  the  orphans'  court,  made  more  than  three  years 
after  their  purchase,  which  varied  the  extent  of  the  incumbrances 
upon  the  land,  from  the  amount  at  the  time  of  their  purchase,  and 
subjected  them  to  the  payment,  besides  the  purchase  money,  of 
2,580  dollars  more  than  appeared  on  the  face  of  the  inquisition. 
They  must  be  considered  as  having  bought  on  the  faith  of  the 
record;  they  had  a  right  to  confide  in  it  as  importing  verity,  and 
titles  would  be  insecure,  if  incumbrances  could  be  enlarged  by  sub- 
sequent decrees.  The  order  of  181 3 can,  therefore,  have  no  effect; 
the  original  proceeding  must  alone  be  regarded,  its  legal  operation 
ascertained,  and  the  liability  of  the  party  ascertained  by  it. 

Nor  should  the  settlement  of  Jacob  Hoffman,  in  1815,  with  Dr 
Murray  and  his  wife,  be  permitted  to  have  an  influence  on  the 
present  question.  It  was  an  admission  of  that  claim,  but  not  of  the 
present.  If  Hoffman  chose  to  surrender  his  right  to  them,  it  does 
not  follow  that  he  could  be  obliged  to  do  so  to  the  other  heirs.  It 
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does  not  appear  that  he  was  acquainted  with  his  rights,  and  it  is 
now  certain,  that  upon  the  evidence  before  us,  he  could  not  have 
been  compelled  to  pay  Dr  Murray  and  his  wife  the  sum  he  did  pay. 
It  was  gratuitous,  and  cannot  be  extended  beyond  the  transaction 
itself;  more  especially  when  it  would,  as  in  the  present  case,  affect 
the  land  in  the  hands  of  Andrew  Hershy,  a  purchaser  from  the 
executors  of  Hoffman.  The  same  observations  apply  to  the  arrange- 
ment made  in  the  deed  to  Hershy,  in  respect  to  the  widow's  dower. 
He  is  to  pay  the  widow,  during  life,  the  interest  of  4860  dollars; 
but  as  to  the  right  of  the  heirs  after  her  decease,  the  stipulation  in 
Hershy's  deed,  so  far  from  admitting  their  right,  expressly  calls  it 
in  question,  and  leaves  it  for  future  decision.  He  is  to  pay  to  the 
heirs,  at  the  widow's  death,  a  sum  not  exceeding  4860  dollars;  but 
if  they  are  not  entitled  to  the  whole  of  it,  then  the  remainder  to  be 
paid,  at  her  death,  to  the  executors  of  Hoffman.  As  to  the  two- 
thirds,  not  a  word  is  said  in  the  deed,  but  the  whole  consideration 
money  is  acknowledged  to  be  paid. 

I  come  now  to  consider  the  operation  of  General  Forster's  release. 
In  1807  he  was  appointed  guardian  of  the  plaintiff  in  this  suit,  then 
an  infant,  and  on  the  23d  of  August  1810,  he  executed  to  James 
Galbraith  (who  had  recently  sold  to  Pedan)  the  release  in  question. 
This  is  the  first  transaction  between  James  Galbraith  and  any  of 
the  other  heirs,  and  exhibits  the  understanding  of  James  Galbraith, 
who  had  taken  the  land  at  the  appraisement,  and  of  General  For- 
ster,  who  acted  as  guardian  of  the  plaintiff  at  that  early  day,  as  to  the 
amount  of  valuation  at  which  the  mansion  tract  had  been  appraised 
and  taken.  This  release,  in  its  recitals  and  sum  paid,  proceeds  on 
the  ground  that  the  valuation  was  12,000  dollars,  that  the  plaintiff's 
share  was  800  dollars,  and  the  widow's  third  4000  dollars.  It  no- 
where alludes  to  any  omission  in  measurement,  deficiency  in  quan- 
tity, or  inadequacy  of  price.  It  acknowledges  the  receipt  of  the 
800  dollars  as  the  plaintiff's  share,  and  releases  all  shares,  &c.  of 
the  money  and  interest,  all  actions,  suits,  claims,  or  demands  what- 
soever, respecting  the  same;  so  that  James  Galbraith,  his  heirs  and 
assigns,  should  quietly  hold  and  enjoy  the  plantation  containing 
two  hundred  acres,  be  the  same  more  or  less,  with  the  appurte- 
nances, in  fee  simple,  fully  and  absolutely  acquitted  and  discharged 
from  all  and  every  the  shares,  &c.,  and  charged  with  4000  dollars, 
the  widow's  share.  Under  the  proper  construction  of  the  inquisition 
and  valuation,  the  basis  assumed  by  this  release  was  right.  It  now, 
however,  turns  out  that  Samuel  Galbraith's  share  was  advanced  in 
the  intestate's  lifetime ;  so  that,  in  truth,  the  plaintiff  was  entitled  to 
one-ninth  of  the  valuation  instead  of  one-tenth,  viz :  888  dollars  88 
cents,  instead  of  800  dollars.  In  the  absence  of  any  evidence  of 
fraud  or  imposition,  or  mistake,  further  than  is  inferred  from  Gene- 
ral Forster's  receiving  800  dollars  instead  of  888  dollars  88  cents, 
as  General  Forster  was  fully  authorized  to  act,  and  capable  of  in- 
forming himself  of  the  rights  of  his  ward,  and  chose  to  receive  a 
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less  sum  in  cash,  and  give  a  full  and  formal  acquittance  of  the  land, 
his  release  would  be  binding  between  the  parties:  it  certainly  is  so 
as  to  a  purchaser.  This  case  does  not  resemble  Bixler  v.  Kunkle, 
17  Serg.  Sf  Rawle  298.  There  it  was  held,  that  a  release  obtained 
by  trustees  from  cestui  que  trusts  residing  in  another  state,  on 
payment  to  them  of  about  half  the  amount  due  to  them,  was,  as 
between  the  parties,  fraudulent  and  void.  Here  James  Galbraith, 
and  the  purchasers  for  whom  he  acted,  were  not  trustees:  they 
occupied  an  adverse  position:  the  deficiency  was  but  about  one- 
tenth:  General  Forster  was  resident  here,  and  the  evidence  of 
Samuel's  having  been  advanced,  was  to  be  found  in  the  petition 
and  proceedings  of  the  orphans'  court,  equally  accessible  to  all  par- 
ties. It  is  impossible  that  purchasers  Avho  may  have  trusted  to  this 
release  could  afterwards  be  made  liable  by  the  party  who  gave  it, 
as  if  it  never  had  an  existence.  It  must  be  deemed,  as  to  them, 
what  it  purports  to  be,  and  would  of  itself  constitute  a  complete 
bar  to  the  plaintiff's  claim.  "  It  is  very  clear,"  says  Mr  Justice 
Rogers,  in  Commonwealth  v.  Brenneman,  1  Rawle  336,  "  that  a 
chancellor  would  not  interpose  when  the  rights  of  third  persons 
would  be  affected."  It  would  be  a  sufficient  answer  to  a  bill  for 
relief,  that  the  interest  of  others  was  concerned,  whether  they  were 
judgment  or  simple  contract  creditors,  purchasers  or  terre-tenants 
of  the  land.  And  the  act  of  the  15th  of  April  1828,  authorizing 
releases  to  be  recorded,  seems  to  have  been  passed  for  the  protection 
of  purchasers  and  others. 

The  next  question  to  be  considered  is,  how  far  the  circumstances 
relied  on  by  the  plaintiff  rebut  the  presumption  of  payment  arising 
from  the  lapse  of  twenty-four  years  from  the  date  of  the  recogni- 
zance to  the  commencement  of  this  suit.  The  first  circumstance 
relied  on  is,  the  minority  of  the  plaintiff  during  the  greater  part  of 
the  time.  Without  laying  down  any  general  principle  as  to  the 
exemption  of  infants  from  this  presumption,  the  present  case  must 
be  decided  upon  the  nature  of  the  authority  and  duty  of  guardians 
under  our  acts  of  assembly,  concerning  the  partition  and  disposition 
of  intestate's  estates.  By  these  the  guardian  is  fully  empowered 
and  required  to  act  for  his  ward:  he  might  have  sued  on  this  recog- 
nizance for  the  share  coming  to  him  in  the  infant's  right,  at  any 
time  after  the  expiration  of  one  year  from  the  23d  of  April  1808, 
and  the  rule  is  that  the  presumption  runs  where  the  party  is  under 
no  disability  to  sue.  An  executor  or  administrator  would  not  be 
exempted  from  the  presumption  because  minors  or  feme  coverts 
were  interested  in  the  estate.  The  policy  of  our  law  is  opposed  to 
the  long  duration  of  liens  on  real  estate :  and  yet,  by  the  exemption 
contended  for,  the  lien  of  the  recognizance  in  the  case  of  an  infant 
heir,  might  continue  for  upwards  of  forty  years  without  legal  de- 
mand, and  then  be  enforced  when  all  who  were  conversant  of  its 
payment  were  departed,  and  every  document  lost.  In  the  acts  of 
assembly  limiting  the  lien  of  judgments  to  five  years,  there  is  no 
vi. — Q 
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saving  in  favour  of  infants  or  others.  In  the  case  of  Klinker's  Ap- 
peal, 1  Whart.  57,  A  executed  a  sealed  instrument  promising  to 
pay  B  a  certain  sum  when  C,  an  infant,  should  arrive  at  the  age 
of  twenty -one  years,  with  interest  annually,  "in  trust  for  the  use  of 
said  C."  It  was  held,  the  lien  of  this  debt  on  the  decedent's  estate 
was  gone  on  the  expiration  of  seven  years  from  the  death  of  A,  a 
a  copy  of  the  instrument  not  having  been  filed,  according  to  the 
provisions  of  the  act  of  1797.  There  the  legal  right  of  action  was 
in  the  trustee,  and  it  was  his  duty  to  secure  the  demand  by  comply- 
ing with  the  requisitions  of  the  act  of  assembly,  though  the  cestui 
que  trust  was  a  minor.  Here  the  legal  right  to  sue  and  the  duty 
of  enforcing  the  plaintiff's  right,  was  in  the  guardian.  The  act  of 
assembly  made  him  the  representative  of  the  infant  in  relation  to 
the  proceedings  in  partition,  and  imposed  on  him  a  duty  of  a  pecu- 
liar character.  A  guardian  could  not  be  considered  as  fulfilling  his 
duty  to  his  ward  who  should  allow  the  moneys  due  to  him  on  a 
recognizance,  to  lie  for  twenty  years  without  receipt  of  interest  or 
legal  demand.  Nor  should  such  an  indulgence  to  him  be  permitted. 
It  is  for  the  benefit  of  the  ward  that  the  interest  should  be  realised 
and  accumulate,  if  not  required  for  his  maintenance.  Nor  was  the 
other  circumstance,  that  Josiah  Galbraith's  share  remained  unde- 
termined, a  rebuttal  of  the  presumption;  because  the  guardian 
might,  notwithstanding,  have  sued  for  the  plaintiff's  share,  and 
recovered  so  much  as  he  could  prove  it  to  be,  trying  the  opposing 
claim  of  Josiah  in  the  same  manner  as  he  has  done  in  the  present 
action.  For  these  reasons  it  is  our  opinion  that  the  lapse  of  twenty- 
four  years  from  the  date  of  the  release  without  suit,  raises  a  pre- 
sumption of  payment,  and  that  on  this  ground  also  the  plaintiff  is 
barred. 

As  to  the  admission  of  the  deeds  to  support  the  objection  to  the 
competency  of  Christ,  we  think  the  court  were  right  in  receiving 
them.  The  testimony  of  Christ,  (who  was  a  son-in-law  of  Hoffman, 
and  one  of  his  executors,)  on  his  voir  dire,  left  it  doubtful  whether 
he  was  interested  or  not.  He  referred  to  a  sale,  by  Hoffman,  of  a 
part  of  the  land,  and  by  Hoffman's  executors,  of  another  part,  to 
Abraham  Hershy ;  and  being  asked  whether  he  had  any  interest  in 
the  event  of  this  suit,  answered,  he  did  not  know  whether  Andrew 
Hershy  would  or  could  come  upon  them:  he  did  not  expect  the 
heirs  would  let  Hershy  suffer.  It  was  decided,  in  Shannon  v.  The 
Commonwealth,  8  Serg.  <§•  Rawle  444,  that  if  a  witness,  on  his 
voir  dire,  answer  that  he  does  not  know  whether  he  is  interested 
or  not,  the  party  has  a  right  to  proceed  to  other  sources  of  infor- 
mation. 

Judgment  reversed. 

NOTE. — Chief  Justice  GIBSON  and  Justice  ROGERS  took  no  part 
in  this  decision,  the  former  being  related  to  one  of  the  parties,  and 
the  latter  having  been  concerned  in  the  case  when  at  the  bar. 
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Knettle  against  Grouse. 

Upon  an  instrument  of  writing  by  which  one  person  agrees  to  pay  to  another  the 
interest  of  a  certain  sum  of  money  during  the  lifetime  of  the  payee,  an  action  of  debt 
may  be  brought  and  a  statement  filed,  under  the  act  of  the  21st  of  March  1806. 
And  in  such  case  the  jury  rnay  allow  the  plaintiff  interest  upon  the  annual  payments 
from  the  time  they  became  due. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

This  was  an  action  of  debt,  by  Mary  Grouse  against  Daniel 
Knettle,  in  which  the  plaintiff  filed  a  statement,  under  the  act  of 
the  21st  of  March  1806,  claiming  the  interest  upon  the  sum  of  733 
dollars,  annually  from  the  1st  of  April  1821,  to  the  commencement 
of  the  suit,  with  interest  upon  each  annual  payment  as  it  became 
due.  The  following  is  the  instrument  upon  which  the  suit  was 
brought. 

"  Received,  Mifflin  township,  Cumberland  county,  April  10th, 
18l6,from  my  mother-in-law,  Mrs  Mary  Crouse,the  widow  of  Jacob 
Grouse,  deceased,  the  sum  of  733  dollars,  for  dowry,  with  condi- 
tion, however,  that  from  and  after  the  expiration  of  five  full  years, 
I  promise  to  pay  to  her,  the  said  Mary  Grouse,  herself,  and  to  no 
body  else,  as  long  as  she  liveth,  the  amount  of  the  legal  interest  of 
the  said  sum,  of  733  dollars,  for  each  and  every  year,  as  long  as  she 
shall  live,  at  the  expiration  of  the  five  years,  as  above  mentioned; 
but  in  case  of  her  decease,  let  it  be  when  it  will,  neither  principal 
nor  interest  can  ever  be  demanded  from  me  or  my  heirs.  Witness 
my  hand,  &c." 

The  only  material  questions  which  arose  were,  whether  the 
plaintiff  could  recover  upon  the  statement  filed?  And  if  she  could, 
whether  she  were  entitled  to  recover  interest  upon  the  annual  pay- 
ments of  interest.  Both  of  which  questions  the  court  below  (Reed, 
president)  ruled  in  favour  of  the  plaintiff. 

Watts,  for  plaintiff  in  error. 
Biddle  and  Williamson,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  instrument  of  writing  on  which  this  suit  is 
brought  is  not,  technically  speaking,  either  a  verbal  promise,  book 
account,  note,  bond,  or  single  bill;  yet  it  is  such  an  obligation,  for 
the  payment  of  money  as  brings  it  within  the  spirit  of  the  act  of 
the  21st  of  March  1806.  On  this  principle  the  case  of  Grey  v. 
Cunningham  was  decided.  It  was  there  held,  that  a  statement 
may  be  filed  on  a  recognizance  of  bail,  because,  although  not  com- 
ing within  the  words  of  the  act,  yet  it  was  in  substance  an  obliga- 
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tion  conditioned  for  the  payment  of  money.  After  trial  on  the 
merits,  such  objections  are  not  entitled  to  favour,  so  as  to  defeat 
the  beneficial  operation  of  a  remedial  law.  The  objection  was  not 
taken  until  after  the  evidence  was  closed,  and  although  taken  before 
verdict,  and  in  this  respect  differing  from  Grey  v.  Cunningham,  yet 
to  reverse  a  judgment  for  this  cause,  would,  in  many  instances, 
violate  the  justice  of  the  case,  and  create  unnecessary  and  perplex- 
ing delay.  The  writing  contains  a  direct  and  positive  engagement 
to  pay  various  sums,  at  different  times,  and  is  such  an  instrument 
as  is  embraced  within  the  spirit  of  the  act. 

We  perceive  no  reason  for  limiting  the  recovery  to  the  interest 
due,  from  the  1st  of  April  1830,  to  the  1st  of  April  1833.  The 
evidence  is,  that  satisfaction  was  entered  on  the  judgment  on  an 
express  agreement,  that  in  case  of  failure  to  comply  with  the  terms 
of  the  new  contract,  suit  might  be  brought  on  the  original  paper 
of  1816,  without  regard  to  the  suit  on  which  judgment  had  been 
rendered.  Nor  can  the  defendant  justly  complain  of  the  residue 
of  this  part  of  the  charge,  for  if  the  jury  believed  that  the  defend- 
ant went  to  the  plaintiff,  unasked,  and  brought  her  on  from  Ohio, 
where  she  resided,  with  the  deceitful  purpose  of  getting  satisfaction 
entered  on  the  judgment,  without  payment,  and  by  withholding 
her  papers,  defeating  any  recovery,  and  that  under  the  garb  of 
friendship,  such  conduct  deserved  reprobation,  rather  than  reward. 
Of  this  the  jury  were  competent  to  judge. 

But  the  plaintiff  in  error  principally  relies  on  the  answer  of  the 
court  to  the  fourth  point. 

As  a  general  rule,  interest  cannot  be  given  on  interest,  and  so 
the  court  instructed  the  jury.  But  was  this  the  character  of  the 
paper  on  which  the  suit  was  brought.  We  think  it  clear  that  it 
was  not.  The  defendant  having  received  from  his  mother-in-law, 
one  year  before  the  date  of  the  paper,  733  dollars,  executed  the 
writing  in  question,  the  legal  effect  of  which,  is  an  engagement  to 
pay  her,  four  years  after  its  date,  certain  annual  sums,  equal  to  the 
interest  of  the  sum  received,  during  her  life.  It  is  called  interest 
it  is  true,  but  that  does  not  alter  its  nature.  It  is  a  contract  in 
substance,  to  pay  her  43  dollars  98  cents,  annually,  during  her  life, 
and  is  in  the  nature  of  an  annuity,  intended,  no  doubt,  for  her  sup- 
port and  maintenance  during  life,  nor  will  her  declaration  at  the 
time,  that  there  was  not  much  danger  of  her  ever  calling  for  it, 
alter  the  case.  She  had,  it  seems,  other  property  adequate  to  her 
support  then;  she  was  advancing  in  age,  and  might  suppose  that 
she  never  would  need  it,  but  we  perceive  no  evidence  of  an  inten- 
tion to  disclaim  any  right,  either  of  principal  or  interest,  if  it  might, 
from  change  of  circumstances,  be  necessary  for  her  comfort  or  sup- 
port. This  declaration,  therefore,  did  not  dispense  with  his  contract 
to  pay  that  amount,  annually,  during  her  life.  It  was  a  debt  due  her, 
which  it  was  his  duty  to  pay,  without  any  request  from  her.  The 
court  do  not  instruct  the  jury  to  give  her  interest,  but  content 
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themselves  with  saying,  that  they  were  not  precluded  from  giving 
interest  upon  the  annual  sums  as  they  became  due;  and  further,  if 
the  plaintiff  unjustly  withheld  the  money,  withheld  it  for  the  fraudu- 
lent purpose  of  defeating  the  payment,  till  the  death  of  the  plain- 
tiff, when,  by  the  terms  of  the  engagement,  neither  principal  nor 
interest  was  ever  to  be  demanded  or  received,  that  the  plaintiff 
was  put  to  the  delay,  expense,  and  trouble  of  two  actions,  it  being 
an  annuity  due  to  the  widow,  for  her  support  and  maintenance, 
interest  should  be  allowed.  In  this  view  of  the  case,  the  court  are 
fully  sustained,  in  Stewart  v.  Martin,  2  Watts  200,  and  the  au- 
thorities there  cited.  In  Stewart  v.  Martin,  it  was  decided,  that 
if  the  interest,  payable  annually,  to  the  widow  and  secured  by  a 
recognizance,  be  not  paid,  she  will  be  entitled  to  receive  interest 
upon  the  annual  payments  as  they  become  due.  In  substance, 
that  is  this  case.  It  is  plain,  that  the  annual  reservation  was  in- 
tended for  the  maintenance  and  support  of  the  widow.  That  al- 
though the  parties  call  the  sum  to  be  paid,  interest,  yet  by  that 
expression  the  design  was  merely  to  specify  the  amount  to  be  paid, 
and  cannot  change  its  character.  It  is  not  in  the  nature  of  a  com- 
pensation for  the  loan  of  money,  but  it  must  be  taken  as  an  an- 
nuity or  annual  sum,  which  the  defendant  agrees  to  pay,  in  con- 
sideration of  the  advance  of  the  principal.  It  is  called  a  dowry 
in  the  instrument  of  writing,  and  was  intended  in  some  measure 
as  an  advancement,  but  on  certain  conditions,  with  which  the  de- 
fendant is  bound  to  comply.  The  engagement  is  to  pay  a  given 
sum  of  money  at  different  times,  and  the  defendant  having  failed 
to  comply  with  his  contract,  the  jury  were  at  liberty,  under  the 
circumstances,  to  give  interest  by  way  of  damages. 

The  case  of  Gaskins  v.  Gaskins,  17  Serg.  4'  Rawle  390,  was 
decided  on  its  peculiar  circumstances.  The  facts  were  before  the 
court,  as  is  there  said,  in  a  meagre  form,  in  which  it  did  not  appear 
whether  the  widow  lived  with  her  children,  on  the  farm,  or  sup- 
ported herself  among  them,  who  were  unconnected  with  her.  In 
the  former,  it  might  be  reasonably  inferred,  that  she  relinquished 
the  interest,  particularly,  when  at  the  distant  period  of  eleven 
years,  her  claim  interfered  with  the  rights  of  creditors  against  her 
children.  In  this  case  it  is  not  left  to  conjecture  whether  she  de- 
rived her  support  from  her  children,  as  the  case  finds  that  she  lived 
among  strangers,  except  for  a  very  short  period,  which  could  not 
vary  the  result. 

Judgment  affirmed. 
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Kunkle  against  Wolfersberger. 

A  deed,  in  its  form  a  conveyance,  may  be  shown  to  be  a  mortgage  by  extrinsic 
proof,  while  a  formal  mortgage  may  not  be  shown  to  be  a  conditional  sale  by  the  same 
means. 

Between  the  grantor  and  grantee,  the  admissions  of  the  latter  respecting  his  title, 
are  competent  evidence  in  an  ejectment  against  a  third  person,  to  whom  the  grantee 
had  sold,  if  made  while  he  was  the  owner. 

What  was  intended  to  be  security  for  a  loan,  shall  not  become  a  conditional  sale  by 
the  accidental  form  of  the  transaction;  and  an  agreement  to  make  it  such,  in  default 
of  payment  at  the  day,  will  be  relieved  against. 

The  relation  of  landlord  and  tenant  is  not  inconsistent  with  that  of  mortgagor  and 
mortgagee  ;  hence,  the  character  of  a  mortgage  will  not  be  changed  to  that  of  a  con- 
veyance by  the  acceptance  of  a  lease  by  the  mortgagor  from  the  mortgagee,  containing 
a  stipulation  for  the  payment  of  a  rent  equivalent  to  the  interest  upon  the  debt  secured 
by  the  mortgage. 

ERROR  to  Dauphin  county. 

This  was  an  action  of  ejectment  by  Philip  Wolfersberger  against 
Benjamin  Kunkle,  Abraham  M'Neal,  and  Francis  Laur,  to  recover 
a  house  and  lot  in  Portsmouth.  Each  party  claimed  under  the 
same  original  title  admitted  to  have  been  in  Henry  Smith. 

The  plaintiff  gave  in  evidence  a  deed  from  Henry  Smith  to  Mi- 
chael Albright,  dated  the  6th  of  August  1833,  for  the  consideration 
of  400  dollars,  a  judgment  of  Philip  Wolfersberger  against  Michael 
Albright,  entered  the  6th  of  April  1835,  upon  which  executions 
were  issued,  and  the  property  sold  to  the  plaintiff,  who  received 
the  sheriff's  deed  therefor,  on  the  16th  of  November  1835. 

The  defendants  then  gave  in  evidence  a  deed  from  Michael 
Albright  to  Benjamin  Kunkle,  one  of  the  defendants,  dated  the  7th 
of  August  1833,  in  consideration  of  400  dollars.  And  a  lease  from 
Benjamin  Kunkle  to  Michael  Albright,  of  the  premises,  dated  the 
1 3th  of  February  1835,  in  consideration  of  the  annual  rent  of  24  dol- 
lars, and  "  the  lessee  to  pay  all  taxes  and  all  repairs  made  and  to 
be  made."  He  then  gave  in  evidence  a  notice  signed  Benjamin 
Kunkle,  which  was  given  at  the  time  the  property  was  sold  by  the 
sheriff  to  the  plaintiff,  that  the  property  belonged  to  him:  and  a 
deed  from  him  to  his  co-defendant  Abraham  M'Neal,  dated  the 
1st  of  December  1835,  consideration  850  dollars. 

Plaintiff,  then  further  to  maintain  the  issue  on  his  part,  called 
William  Kline,  Esq.,  and  offered  to  prove,  that  he  tendered  to 
Benjamin  Kunkle,  before  the  commencement  of  this  suit  435  dol- 
lars, as  amount  due  to  him  by  Michael  Albright,  and  to  follow  this 
with  proof,  that  the  deed  from  Albright  to  Kunkle,  given  in  evi- 
dence by  the  defendants,  was  made  to  secure  the  payment  of  that 
sum,  and  was  merely  a  mortgage ;  to  the  admission  of  which  evi- 
dence, defendants'  counsel  then  and  there  objected,  that  the 
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evidence  of  the  tender  was  irrelevant  at  this  stage  of  the  cause, 
which  objections  the  court  overruled,  and  admitted  the  evidence 
to  be  given,  to  which  admissions  defendants'  counsel  excepted. 
The  witness  gave  the  evidence  of  the  tender  to  both  Kunkle  and 
M'Neal. 

The  plaintiff  then  further  offered  to  prove  the  declarations  of 
Benjamin  Kunkle,  made  about  the  time  of  the  execution  of  the 
deed  from  Albright  to  Kunkle,  that  he  advanced  for  Albright  400 
dollars,  to  buy  the  lot  in  question,  and  that  Albright  was  to  pay 
him  the  interest  of  it,  that  he  said  he  had  not  taken  a  judgment  to 
secure  it,  but  had  taken  a  deed  for  the  lot  for  that  purpose,  which 
was  better,  for  the  purpose  of  showing  that  the  deed  from  Albright 
to  Kunkle  is  nothing  more  than  a  mortgage,  to  secure  the  payment 
of  400  dollars.  Also,  declarations  of  Kunkle  made  in  1835,  to 
same  effect  and  for  same  purpose.  To  the  admission  of  which 
evidence,  defendants'  counsel  objected  that  it  was  irrelevant,  that  it 
is  in  direct  contradiction  of  the  deed,  that  here  there  is  no  fraud 
alleged,  or  mistake  in  the  scrivener  at  the  execution  of  the  deed, 
and  that  the  declaration  proposed  to  be  proved,  were  subsequent 
to  the  date  of  the  deed,  that  the  declarations  of  the  grantor  cannot 
be  given  in  evidence  to  affect  M'Neal,  the  vendor,  a  bona  fide 
purchaser  without  notice,  that  it  is  setting  up  a  parol  contract  in 
opposition  to  the  written  contract;  that  here  no  trust  is  alleged  or 
offered  to  be  proved,  and  that  the  declarations  offered  to  be  proved, 
are  before  the  date  of  the  lease  given  in  evidence,  and  also  go  to 
contradict  it.  Which  objections  the  court  overruled  and  admitted 
the  evidence ;  to  which  admission  and  evidence,  defendants'  coun- 
sel excepted.  Several  witnesses  were  examined,  who  proved  the 
facts  offered  in  evidence,  and  the  declarations  of  Kunkle  made  pre- 
viously to  the  time  he  conveyed  to  M'Neal. 

Plaintiff,  further  to  maintain  an  issue  on  his  part,  offered  as  pro 
tit  offer,  "B." — "  That  at,  or  about  the  time  that  the  deed  from 
Kunkle  to  M'Neal  was  executed,  the  fact  of  the  creditors  of  Mi- 
chael Albright  having  proceeded  against  the  property,  and  Philip 
Wolfersberger,  the  plaintiff,  having  purchased  Albright's  interest 
at  sheriff's  sale,  was  mentioned  in  the  presence  of  M'Neal,  and 
was  known  to  him  before  he  bought,  and  that  Kunkle  was  to  see 
him  safe,  and  he  was  not  to  pay  the  450  dollars  if  the  property  was 
recovered  from  him;  to  show  that  M'Neal  is  not  a  bona  fide 
purchaser  without  notice."  To  the  admission  of  which  evidence, 
defendants'  counsel  objected  that  it  was  irrelevant,  and  not  compe- 
tent; and  if  intended  to  make  out  notice  to  M'Neal  by  declarations 
of  Kunkle  in  his  absence,  it  is  incompetent  evidence  for  that  pur- 
pose ;  which  objections  the  court  overruled,  and  admitted  the  evi- 
dence, to  which  admission  and  evidence,  defendants'  counsel 
excepted. 

It  appeared  in  evidence,  that  M'Neal  had  paid  400  dollars  of 
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the  purchase  money  to  Kunkle,  and  the  residue  450  dollars  re- 
mained unpaid. 

The  court  below  (Blythe,  president)  charged  the  jury  on  the  only 
material  points  in  the  cause,  as  follows: 

"  Whether  it  was  a  purchase  by  Kunkle,  with  a  view  to  acquire 
the  property,  but  on  an  agreement,  that  if  at  the  end  of  a  year 
from  the  date  of  the  purchase,  Albright  should  be  able  to  buy  the 
lot,  Kunkle  would  sell  it  to  him  for  the  same  price  he  had  paid,  or 
whether  the  real  transaction  was  a  loan  of  400  dollars  by  Kunkle 
to  Albright,  and  the  deed  for  the  lot  was  made  solely  with  a  view 
to  secure  the  repayment  of  the  400  dollars  and  its  interest,  are 
questions  of  fact,  exclusively  for  the  decision  of  the  jury.  If  Kun- 
kle bought  with  a  view  of  acquiring  the  property,  but  on  condition 
that  he  would  allow  Albright  to  repurchase  at  the  end  of  a  year 
from  date  of  deed  to  Kunkle,  in  that  event,  Albright's  right  of 
repurchase  would  become  extinct  at  the  end  of  the  year,  and  Kun- 
kle would  hold  the  lot,  discharged  from  any  claim  of  Albright's. 
But  if  the  transaction  was  in  reality  a  loan  of  money  by  Kunkle 
to  Albright,  and  the  deed  was  made  to  Kunkle  by  Albright,  solely 
with  a  view  to  secure  the  repayment  of  the  money  and  its  interest, 
in  that  event,  the  deed  though  absolute  on  its  face,  was  neither 
more  nor  less  than  a  mortgage,  and  any  agreement  that  if  the 
money  should  not  be  paid  at  a  subsequent  day,  then  the  property 
should  absolutely  belong  to  Kunkle,  would  not  prevent  Albright 
from  claiming  the  property  after  the  time  fixed  for  payment 
should  have  elapsed,  upon  paying  the  debt  and  interest.  If  the 
transaction  was  in  reality  a  mortgage,  no  agreement,  that  if  the 
money  should  not  be  paid  at  a  subsequent  day  fixed,  the  property 
should  belong  absolutely  to  Kunkle,  would  destroy  or  take  away 
Albright's  right  to  redeem  the  property,  after  the  day  fixed  for 
payment,  by  payment  of  the  debt  and  interest.  Albright's  right 
of  redemption,  if  it  was  a  mortgage,  could  only  be  destroyed  by 
Kunkle  by  a  foreclosure ;  that  is,  by  suing  out  a  scire  facias,  and 
selling  the  property  by  the  sheriff.  But  though  Albright's  right  of 
redemption,  if  the  transaction  was  a  mortgage,  could  not  be  taken 
away,  except  by  his  own  consent,  unless  by  scire  facias  and  sale 
by  sheriff,  yet  Albright  might  release  his  right  of  redemption.  The 
equity  of  redemption  is  an  interest  in  land,  which  is  within  the 
provisions  of  the  act  of  assembly,  which  prohibits  sale  of  lands 
by  parol.  But  it  is  alleged  by  defendants,  that  Albright,  by  accept- 
ing the  lease  from  Kunkle  of  the  13th  of  February  1835,  relin- 
quished all  claim  to  the  lot,  if  any  claim  he  had,  up  to  that  time. 
The  plaintiff  alleges,  that  the  lease  was  merely  a  mode  of  receiving 
the  payment  of  the  interest,  on  the  400  dollars  advanced  to  Albright 
by  Kunkle.  The  lease  on  its  face,  and  by  its  terms,  is  an  acknow- 
ledgement of  Kunkle's  right  to  the  land,  yet  it  is  not  conclusive  of 
Albright's  right.  If  it  was  only  a  mode  of  receiving  the  payment 
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of  the  interest,  on  the  400  dollars  due  Kunkle,  Albright's  right  of 
redemption,  would  remain  as  perfect  after  the  lease,  as  before  it. 
He  would  not  be  stopped  by  the  lease  from  redeeming.  But  the 
lease  is  evidence,  from  which  the  jury  may  infer,  that  Albright  had 
relinquished  his  right  of  redemption,  and  if  the  jury  should  draw 
that  inference,  then  the  interest  of  Albright  was  extinct,  and  there 
would  remain  in  him  no  interest,  on  which  the  judgment  of  Wol- 
fersberger could  attach,  and  plaintiff  could  acquire  no  right  by  the 
sheriff's  sale  upon  that  judgment.  But  if  Albright  had  the  right 
of  redemption,  and  the  lease  was  only  a  mode  of  receiving  pay- 
ment of  the  interest  on  the  money  secured  by  the  mortgage,  his 
equity  of  redemption  remained  in  him  after  the  lease,  and  the 
judgment  against  him  in  favour  of  plaintiff,  would  bind  that  inte- 
rest, and  the  sale  by  the  sheriff  on  that  judgment  to  plaintiff,  would 
vest  in  plaintiff  that  equity  of  redemption,  and  plaintiff  would  have 
a  right  to  redeem,  upon  paying  the  debt  and  interest  to  Kunkle, 
or  to  M'Neal,  after  sale  to  him  by  Kunkle/' 

"  But  it  is  said,  M'Neal  is  a  bona  fide  purchaser  for  valuable 
consideration,  jvithout  notice  of  this  equity  in  Albright  or  Wolfers- 
berger. On  the  other  hand,  it  is  said,  the  possession  of  Albright, 
and  purchase  of  his  interest  by  plaintiff,  was  notice  to  M'Neal. 
There  was  nothing  in  the  possession  of  Albright,  or  purchase  by 
plaintiff,  by  which  M'Neal  could  be  affected  with  notice  of  an 
equitable  interest  in  Albright  and  plaintiff.  But  M'Neal  had  notice 
of  that  equitable  interest,  on  the  29th  of  December  1835,  when  the 
tender  was  made  to  him  by  plaintiff,  and  by  the  commencement  of 
this  suit.  How  far  was  M'Neal  liable  to  be  affected  by  notice  of 
this  equity,  if  it  existed  on  the  29th  of  December  1835?  M'Neal 
had  not  paid  Kunkle  all  the  purchase  money.  He  has  not  yet  paid 
it.  There  remains  450  dollars  yet  due  Kunkle.  The  owner  of  the 
equitable  interest,  has  a  right  to  have  his  equity  enforced  against 
the  owner  of  the  legal  title,  who  bought  without  notice  of  the 
equity,  provided  the  owner  of  the  equity  gives  notice  of  it  before 
the  owner  of  the  legal  title  has  paid  all  his  purchase  money;  upon 
paying  him  the  purchase  money  he  has  actually  paid,  that  is,  upon 
reimbursing  him  what  he  has  actually  expended  before  receiving 
notice  of  the  equity.  In  this  case,  notice  of  the  equity  having  been 
given  to  M'Neal  before  he  paid  all  the  purchase  money,  plaintiff 
had  a  right  to  insist  upon  his  equity,  on  his  making  M'Neal  whole 
in  regard  of  his  expenditures,  in  the  purchase  of  the  legal  title, 
before  he  had  notice  of  the  equity,  and  upon  plaintiff  tendering  the 
amount  M'Neal,  had  actually  expended  before  notice,  he  was 
entitled  to  possession  of  the  lot,  if  you  find  the  equity  to  have 
existed,  and  on  refusal  of  M'Neal  to  give  possession,  it  may  be 
recovered  by  ejectment.  But  in  addition  to  the  400  dollars  and 
interest,  which  M'Neal  paid  Kunkle,  it  is  said  he  expended  con- 
siderable sums  in  the  purchase  of  stuff,  to  improve  on  the  lot, 
before  he  received  notice  of  its  equity.  About  this,  I  had  some 

VI. R 
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doubt.  The  general  rule  is,  that  the  owner  of  the  equity  must 
tender  to  the  owner  of  the  legal  title,  whatever  he  is  entitled  to, 
before  institution  of  the  suit.  But  in  this  case,  Wolfersberger  had 
no  means  of  knowing  of  this  claim,  for  purchase  of  stuff  for  build- 
ing. Had  the  improvements  been  placed  on  the  lot,  plaintiff  might 
have  been  obliged  to  notice  them,  and  tender  their  value  before 
instituting  suit.  M'Neal,  when  the  tender  was  made  to  him,  did 
not  disclose  this  claim,  but  denied  plaintiffs  equity.  Shall  M'Neal, 
for  that  reason,  forfeit  his  claim  to  be  reimbursed  these  expenses, 
which  he  innocently  incurred?  I  think  the  proper  course  is,  to 
recognize  the  equities  of  the  parties,  when  declared  according  to 
their  merits,  notwithstanding  the  difficulty  of  enforcing  them  through 
common  law  forms.  It  can  be  done  now,  by  requiring  plaintiff  to 
pay  M'Neal  the  expenses  he  incurred  in  purchasing  stuff,  in  addi- 
tion to  the  435  dollars  tendered,  should  you  find  for  plaintiff. 
Should  you  find  for  plaintiff,  it  should  be  on  condition  he  pay 
M'Neal  the  sum  tendered,  and  value  of  what  he  expended  for  stuff 
before  receiving  notice  of  plaintiff's  claim." 

• 

J.  *&.  Fisher,  for  plaintiff  in  error,  cited  5  Serg.  4*  Rawle  425; 
16  Serg.  8>*  Rawle  424;  14  Serg.  Sf  Rawle  295;  7  Serg.  8f  Rawle 
111;  1  Rawle  325;  3  Penns.  Rep.  239;  13  Mass.  446;  8  Serg.  8? 
Rawle  AS^  1  Rawle  408;  2  Watts  325;  5  Watts  391;  2  Bridg. 
Eq.  Dig.,  Mortgage  2,  p.  323;  17  Vez.  369;  14  Vez.  606. 

M'Cormick,  for  defendant  in  error,  cited  4  Kent's  Com.  141;  2 
Freem.  268,  285;  5  Binn.  499;  1  Dall.  426;  1  Penns.  Blac.  427; 
4  Johns.  Ch.  167;  6  Johns.  Ch.  417;  15  Johns.  Rep.  555;  1  Johns. 

Ch.  594;  1  Johns.  Ch.  40;  1  Yeates  579;  9  Serg.  $  Rawle  434; 
4  Johns.  Ch.  167;  2  Cruise's  Dig.  65,  No.  21;  13  Mass.  309;  Sug. 

Vend.  530;  4  Kent's  Com.  162. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — A  formal  conveyance  may  certainly  be  shown 
to  be  a  mortgage  by  extrinsic  proof,  while  a  formal  mortgage  may 
not  be  shown  to  be  a  conditional  sale  by  the  same  means.  In  the 
one  case,  the  proof  raises  an  equity  consistent  with  the  writing, 
and  in  the  other  would  contradict  it;  which  seems  to  be  the  prin- 
ciple of  Woods  v.  Colwell,  3  Watts  188.  Was  the  quality  of  the 
evidence  unexceptionable  in  other  respects  ?  Betwixt  the  grantor 
and  the  grantee,  the  admissions  of  the  latter  would  be  clearly  com- 
petent; and  though  the  offer  was  not  restricted  to  admissions  before 
the  latter  had  conveyed  to  his  co-defendant,  none  else  were  ac- 
tually given  to  the  jury.  But  the  admissions  were  those  of  a  party 
of  record,  and  therefore,  unexceptionable  in  any  view.  As  to  the 
proof  of  knowledge  before  the  co-defendant  had  purchased,  it  is 
sufficient  to  say,  it  was  not  pretended  that  he  has  paid  the  entire 
purchase  money;  so  that  the  error,  if  there  were  one,  was  in  an 
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immaterial  part  of  the  inquiry.  But  proof  of  an  agreement  to 
indemnify  the  co-defendant  against  disturbance  from  this  particular 
quarter,  would  be  proof  of  notice  by  one  competent  to  give  it. 
The  exceptions  to  evidence  were,  therefore,  properly  overruled. 

The  exceptions  to  the  charge  are  like  those  that  preceded  them. 
It  is  too  late  to  say  that  what  was  intended  to  be  security  for  a 
loan,  may  become  a  conditional  sale  by  the  accidental  form  of  the 
transaction;  or  that  an  agreement  to  make  it  such  in  default  of  pay- 
ment at  the  day,  shall  not  be  relieved  against;  or  that  the  jury  are 
not  the  proper  judges  of  the  intention,  or  that  a  purchaser  with  a 
part  of  the  purchase  money  in  his  hands,  may  be  protected  beyond 
reimbursement.  These  are  elementary  matters  not  open  to  dis- 
cussion. The  only  original  thing  in  the  cause,  and  it  is  not  of 
difficult  solution,  is  the  effect  of  the  lease  from  one  of  the  defend- 
ants to  the  grantor,  under  whose  title  the  plaintiff  claims,  Avhich  is 
said  to  be  a  decisive  circumstance,  either  to  rebut  the  alleged 
mortgage  originally,  or  to  dissolve  the  relation  created  by  it,  if  it 
ever  existed;  and  that  it  is  matter  of  law  for  the  court.  But  why 
should  the  relation  of  landlord  and  tenant  be  thought  inconsistent 
with  that  of  mortgagor  and  mortgagee  ?  Without  it,  a  mortgagor 
is  an  occupant  liable  to  be  turned  out  at  a  moment's  warning;  and 
it  is  hard  to  imagine  why  a  stipulation  for  a  term  certain,  at  a  rent 
equivalent  to  the  interest,  may  not  be  reconciled  to  the  intention 
of  the  principal  contract.  So  far  as  interpretation  was  concerned, 
the  court  was  the  arbiter,  and  had  there  been  a  question  about  the 
nature  or  extent  of  the  covenants,  it  must  have  decided  it;  but  the 
object  of  the  arrangement  and  the  indications  to  be  answered  by  it, 
were  extrinsic,  and  for  the  jury.  Nothing  presented  by  this  multi- 
farious assignment  of  error,  calls  for  correction. 

Judgment  affirmed. 


Fink  against  Hake. 

The  debt  of  a  husband  during  coverture,  cannot  be  set  off  after  divorce,  against  the 
distributive  share  of  the  wife  in  her  father's  estate,  although  the  decree  of  divorce  was 
subsequent  to  the  death  of  the  intestate. 

ERROR  to  the  common  pleas  of  York  county. 

Eve  Fink  against  Frederick  and  Jacob  Hake,  administrators  of 
Andrew  Hake.  This  action  was  brought  to  recover  the  distribu- 
tive share  of  the  plaintiff,  in  her  father  Andrew  Hake's  estate. 

The  plaintiff  was  one  of  nine  children  of  Andrew  Hake  de- 
ceased, and,  during  the  lifetime  of  her  father,  she  was  the  wife  of 
Sebastian  Fink.  Andrew  Hake,  the  intestate,  died  in  1832;  during 
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his  lifetime,  Sebastian  Fink  executed  a  bond  to  him  for  the  pay- 
ment of  2500  dollars,  which  was  still  due  at  his  death.  When  the 
bond  was  executed,  Sebastian  Fink  was  insolvent,  and  is  still  so. 
After  the  death  of  Andrew  Hake  the  intestate,  Sebastian  Fink 
and  his  wife  were  divorced  from  the  bonds  of  matrimony.  The 
question  was,  whether  the  bond  of  Sebastian  Fink  could  be  set  off 
by  Hake's  administrators,  against  the  plaintiff's  distributive  share 
of  her  father's  estate. 

The  court  below  (Franklin,  president)  was  of  opinion  that  the 
set-off  was  allowable,  and  that  the  plaintiff  was,  therefore,  not 
entitled  to  recover. 

Ifambly,  for  plaintiff  in  error,  cited  Jacob's  Law  Die,  275,  tit. 
Baron  fy  Feme;  I  Chan.  Ca.  27;  2  Serg.  $>  Rawle  492;  4  Rawle 
177;  9  Ves.  87;  Rev.  Dom.  Rel.  5;  1  Rawle 279;  Act  of  29th 
March  1832,  sec.  8. 

Lewis,  for  defendant  in  error,  cited  1  Sinn.  358. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  principles  laid  down  in  Lodge  v.  Hamilton, 
2  Serg.  fy  Rawle  492,  and  Wintercost  v.  Smith,  4  Rawle  177, 
would  seem  to  decide  this  case  in  favour  of  the  plaintiff.  That  a 
distributive  share  of  a  deceased  intestate's  personal  estate,  coming 
to  a  wife  as  the  next,  or  one  of  the  next  of  kin  to  the  deceased,  is 
a  mere  chose  in  action  cannot  be  doubted.  The  cases  just  men- 
tioned and  the  authorities  therein  referred  to,  show  it  to  be  so.  In 
the  latter  of  these  cases,  it  was  held,  that  a  legacy  bequeathed  to 
a.  feme  covert,  who  after  the  death  of  the  testator,  and  before  pay- 
ment of  the  legacy,  was  divorced  a  vinculo  matrimonii,  was 
entitled  to  recover  it  from  the  executor.  It  is  also  shown,  I  think, 
by  the  authorities  cited  there,  that  a  distributive  share  of  an  intes- 
tate's personal  estate  is  to  be  regarded  in  the  same  light,  and  also 
as  of  the  same  character  with  a  legacy.  See  Brown  v.  Shore,  1 
Show.  26.  And  inPheasant  v.  Pheasant,  1  Chan.  Ca.  181,  S.  C. 
2  Ventr.  301,  it  was  adjudged  that  a  portion  due  to  an  orphan,  in 
the  hands  of  the  chamberlain  of  London,  belonged  to  the  orphan 
upon  the  death  of  her  husband.  Here,  Sebastian  Fink,  the  debtor 
to  the  intestate's  estate,  never  could  have  laid  claim  to  the  distri- 
butive share  in  question,  except  in  right  of  the  plaintiff  while  she 
was  his  wife ;  or  under  the  authority  that  he  derived  from  being 
her  husband.  And  it  may  be,  that  if  he  had  done  so  during 
the  continuance  of  the  marriage,  the  administrators  might  have 
defeated  his  recovery  of  it,  by  setting  off  the  debt  owing  by  him  to 
their  intestate's  estate:  but  it  was  only  competent  for  the  adminis- 
trators to  do  this,  in  case  he,  as  the  husband  of  the  plaintiff,  had 
come  to  assert  his  right  to  the  recovery  thereof  in  this  way.  This, 
however,  he  never  did;  and  all  right  or  authority  on  his  part 
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to  do  so  now,  having  gone  by  the  dissolution  of  the  matrimonial 
bonds,  the  plaintiff  has  become  entitled  to  demand  and  receive  the 
money  in  question,  in  the  same  manner  as  if  she  had  never  been 
married.  The  judgment  of  the  court  below  must,  therefore,  be 
reversed,  and  judgment  be  rendered  on  the  special  verdict  for  the 
plaintiff. 

Judgment  reversed,  and  judgment  for  plaintiff. 


Trimble's  Appeal. 

When  an  inquiry  respecting  the  proceeds  of  a  sheriff's  sale,  brought  into  court  for 
appropriation,  involves  matters  of  fact,  a  party  is  entitled  to  an  issue  to  try  those  facts, 
although  his  application  for  it  be  not  made  until  all  the  evidence  has  been  heard,  and 
the  case  argued. 

APPEAL  from  the  decree  of  the  court  of  common  pleas  of 
Cumberland  county,  appropriating  the  proceeds  of  the  sale  of  the 
real  estate  of  Joseph  Smith. 

In  the  court  below,  upon  the  hearing  of  this  case,  all  the  evi- 
dence had  been  given  to  the  court,  and  the  counsel  on  each  side 
had  concluded  their  argument,  and  the  court  was  about  to  deliver 
their  opinion,  when  the  counsel  of  Thomas  Trimble  demanded  an 
issue  to  try  the  facts,  about  which  the  evidence  had  been  given. 
The  court  was  of  opinion  that  the  application  came  too  late,  and 
refused  it,  which  was  assigned  for  error. 

Alexander,  for  the  appellant. 
Watts,  for  the  appellee. 

PER  CURIAM. — Trial  by  jury  is  a  constitutional  right  which  can- 
not be  waived  by  implication.  The  inquiry  involved  facts  which 
were  peculiarly  proper  for  a  jury,  and  of  which  the  party  may  not 
have  been  fully  apprised,  till  the  case  had  been  fully  developed  by 
the  evidence.  It  could  not  sooner  be  known  that  the  facts  are  dis- 
puted. His  application  for  an  issue,  therefore,  was  not  precluded 
by  any  prior  election. 

Decree  reversed  and  cause  remitted,  with  direction  to  award  an 
issue. 
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Kauffman  against  Myer. 

A  submission  "  of  all  manner  of  actions,  cause  and  causes  of  action,  and  suits  in 
law  or  equity,  bills,  bonds,  specialties,  sum  and  sums  of  money,  quarrels,  conditions, 
debates,  differences,  dues,  controversies,  trespasses,  damages,  and  demands  whatsoever, 
at  any  time  had,"  is  sufficiently  extensive  in  its  meaning  to  embrace  judgments  and 
executions. 

ERROR  to  Lebanon  county. 

Christiana  Myer,  administratrix  of  Daniel  Myer,  against  Chris- 
tian Kauffman.  This  was  an  action  of  debt  on  an  arbitration 
bond,  the  condition  of  which  was  as  follows: 

"The  condition  of  this  obligation  is  such  that  if  the  above 
bounden  Christian  Kauffman,  his  heirs,  executors,  and  administra- 
tors, for  his  or  their  part  and  behalf,  shall  and  do  in  all  things  well  and 
truly  stand  to,  obey,  perform,  fulfil,  observe,  and  keep  the  award, 
order,  and  arbitrament,  final  end,  and  determination  of  Andrew 
Alexander,  Thomas  Wenrich,  and  Abraham  Philips,  or  any  two 
of  them,  arbitrators  indifferently  elected,  named,  and  chosen,  as 
well  on  the  part  and  behalf  of  the  above  bounden  Christian  Kauff- 
man, as  of  the  above  named  Christiana  Myer,  to  arbitrate,  order, 
judge,  and  determine  of,  for,  or  upon  and  concerning  a  certain  action 
or  suit,  depending  in  the  common  pleas  of  Dauphin  county,  re- 
specting a  certain  replevin,  and  also  of  and  concerning  all  and  all 
manner  of  action  and  actions,  cause  and  causes  of  action  and 
suits  in  law  or  equity,  bills,  bonds,  specialties,  sum  and  sums  of 
money,  quarrels,  conditions,  debates,  differences,  dues,  controver- 
sies, trespasses,  damages,  and  demands  whatsoever,  at  any  time  or 
times  heretofore,  had,  made,  moved,  brought,  commenced,  sued, 
prosecuted,  done,  suffered,  committed,  or  depending  by  or  between 
the  said  parties,  for  or  by  reason  of  any  other  matter,  cause  or 
thing  whatsoever,  from  the  beginning  of  the  world  to  the  day  of 
the  date  hereof,  so  as  the  said  award,  arbitrament  or  order,  judg- 
ment, final  end,  and  determination  of  the  said  arbitrators  or  any 
two  of  them,  of  and  upon  the  premises  or  any  part  thereof,  be 
made  and  given  up  in  writing  under  their  hands  and  seals,  ready 
to  be  delivered  to  the  said  parties,  on  or  before  the  2d  day  of  Oc- 
tober next  ensuing  the  date  hereof,  or  of  the  above  obligation, 
then  this  obligation  to  be  void,  or  else  to  be  and  remain  in  full 
force  and  virtue.'7 

The  plaintiff,  after  reading  the  bond,  gave  in  evidence  the  fol- 
lowing award  made  in  pursuance  of  it. 

"September  30th,  1819,  referees  or  arbitrators  met  and  parties 
present:  whereas,  divers  controversies  and  debates  have  been  and 
yet  are  depending  betwen  Christiana  Myer,  administratrix  of 
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Daniel  Myer,  deceased,  for  the  arbitrating  and  determining  where- 
of, the  said  parties  have  submitted  themselves  and  are  become 
bound,  each  unto  the  other,  by  their  several  obligations,  bearing 
date  the  24th  day  of  September  1819,  with  conditions  there  under 
written,  for  the  performance  of  the  award,  arbitrament,  determina- 
tion, and  judgments,  of  us  the  said  Andrew  Alexander,  Thomas 
Wenrich,  and  Abraham  Philips,  arbitrators,  amicably  chosen  on 
behalf  of  the  said  parties,  to  award,  arbitrate,  determine,  and 
judge  of  and  concerning  all  and  all  manner  of  actions,  suits,  judg- 
ments, executions,  accounts,  quarrels,  controversies,  trespasses, 
damages,  and  demands  whatsoever,  had,  made,  moved,  commenced 
or  depending  between  the  said  Christiana  Myer  and  Christian 
Kauffman,  so  as  the  said  award,  determination,  and  judgment  of 
the  said  Andrew  Alexander,  Thomas  Wenrich,  and  Abraham 
Philips,  of  and  concerning  the  premises,  be  made  and  put  in  writ- 
ing under  our  hands  and  seals  or  a  majority  of  us,  on  or  before  the 
2d  day  of  October  next  ensuing,  as  by  the  said  obligations  and 
conditions  thereof  doth  appear.  Now  know  ye,  that  we,  the  said 
Andrew  Alexander,  Thomas  Wenrich,  and  Abraham  Philips,  ar- 
bitrators as  aforesaid,  taking  upon  us  the  charge  and  burden  of  the 
said  award  and  arbitrament;  and  having  heard  and  understood  the 
sayings  and  allegations  of  both  the  parties  concerning  the  premises, 
and  being  minded  to  settle  amity  and  friendship  between — this  our 
award,  arbitration,  and  judgment  between,  the  said  parties  for  and 
concerning  the  premises,  in  manner  and  form  following,  that  is  to 
say:  Do  award,  arbitrate,  and  determine  by  these  presents,  that 
the  said  Christian  Kaumnan,  his  heirs,  executors,  or  administrators, 
do  and  shall  pay  and  cause  to  be  paid  unto  the  said  Christiana 
Myer,  the  sum  of  111  dollars,  and  all  costs;  upon  payment  thereof, 
each  of  them  the  said  Christiana  Myer  and  Christian  Kauffman, 
shall  seal  and  deliver  and  subscribe,  and  as  his  several  act  and 
deed  deliver  unto  the  other  of  them,  a  general  release  in  writing, 
of  all  matters,  actions,  suits,  cause  and  causes  of  actions,  bonds, 
bills,  covenants,  controversies,  and  demands  whatsoever,  either  of 
them  hath,  may,  might,  or  in  any  wise  ought  to  have  against,  or 
means  of  any  matter,  cause,  or  thing  whatsoever,  from  the  begin- 
ning of  the  world  unto  the  day  of  the  date  of  these  presents,  and 
the  said  obligations,  and  for  the  better  attestation  and  confirmation 
of  this  award,  the  aforesaid  arbitrators  or  the  subscribers  have 
hereunto  set  their  hands  and  seals,  the  30th  day  of  September 
1819." 

This  award  was  signed  by  two  of  the  arbitrators. 

The  defendant  then  offered  in  evidence  a  judgment  of  the  same 
plaintiff  against  the  same  defendant,  to  May  term  1815,  obtained 
on  the  3d  of  April  1816,  for  116  dollars  97  cents,  upon  which  a 
fieri  facias  issued  to  April  term  1816,  and  87  dollars  collected.  A 
test  a  turn  fieri  facias  to  August  term  1825,  to  Lebanon  county, 
and  the  balance  of  the  debt  and  interest  was  collected  upon  it. 
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This  evidence  was  first  offered  for  the  purpose  of  showing  pay- 
ment of  the  award,  and  that  the  plaintiff  had  not  performed  the 
covenant  on  her  part,  as  contained  in  the  arbitration  bond.  The 
evidence  was  objected  to  by  plaintiff  and  rejected  by  the  court. 

The  defendant  then  offered  the  same  evidence,  accompanied  by 
proof,  that  the  defendant's  property  was  levied  on  under  the  testa- 
turn  fieri  facias,  by  which  he  was  put  to  great  inconvenience,  costs, 
and  expenses,  and  sustained  damage ;  and  this  for  the  purpose  of 
defalcation.  The  evidence  was  objected  to  by  the  plaintiff  and 
rejected  by  the  court.  Verdict  and  judgment  for  plaintiff  for  225 
dollars  4  cents. 

Weidman,  for  plaintiff  in  error. 
M'  Clure,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  arbitration  bond  submits  a  certain  action  of 
replevin  depending  in  the  court  of  common  pleas  of  Dauphin  coun- 
ty, and  also  all  and  all  manner  of  action  and  actions,  cause  and 
causes  of  action,  andsuits  in  law  or  equity,  bills,  bonds,  specialties, 
sum  and  sums  of  money,  quarrels,  conditions,  debates,  differences, 
dues,  controversies,  trespasses,  damages  and  demands  whatsoever, 
at  any  time  had,  &c.  These  words  are  large  enough  to  embrace 
judgments  and  executions.  The  word  demand  is  the  largest  word 
in  the  law  except  claim;  and  a  release  of  demands  discharges  all 
sorts  of  actions,  rights,  titles,  conditions,  before  or  after  breach, 
rents  of  all  kinds,  covenants,  annuities,  contracts,  recognizances, 
statutes,  commons,  &c.  5  Bac.  Mr.  707;  Co.  Lit.  291.  By  a 
release  of  all  demands,  all  manner  of  executions  are  gone.  Lit., 
sect.  508;  2  Roll's  Mr.  407.  So  by  a  release  of  all  suits.  Co.  Lit. 
291;  5  Bac.  <fl.br.  710.  If  the  submission  be  "of  all  causes  of  ac- 
tion, suits,  debts,  reckonings,  accounts,  sums  of  money,  claims  and 
demands,"  an  award  "  to  release  all  bonds,  specialties,  judgments, 
executions,  and  extents,"  is  within  the  submission.  2  Saund.  190; 
Kyd  on  Jlw.  145. 

If,  then,  by  the  submission,  the  arbitrators  had  power  to  deter- 
mine on  judgments  and  executions,  it  is  plain  they  did  so ;  because 
in  their  award  they  recite  judgments,  executions,  and  award  of  and 
upon  the  premises  that  the  defendant  should  pay  a  sum  of  money 
to  the  plaintiff,  and  the  parties  execute  mutual  releases  of  all  mat- 
ters, actions,  suits,  cause  and  causes  of  action,  bonds,  bills,  cove- 
nants, controversies  and  demands  whatsoever.  It  would  therefore 
seem,  that  the  judgment  in  the  suit  of  May  term  1815,  No.  77, 
brought  by  the  plaintiff  against  the  defendant,  was  comprehended 
within  the  submission  and  award,  and  consequently  the  plaintiff 
was  not  authorized  to  collect  the  balance  of  that  judgment  by  exe- 
cution in  1825,  and  also  to  recover  it  a  second  time  in  this  suit.  If 
she  has  already  recovered  the  balance  by  execution,  it  was  evidence 
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under  the  plea  of  payment,  that  so  much  money  was  received  by 
the  plaintiff,  for  which  she  should  give  credit  in  this  suit  on  the 
award,  or  under  the  special  plea,  to  show  that  the  plaintiff  had  dis- 
abled herself  from  complying  with  the  award  ordering  her  to  exe- 
cute a  general  release  of  all  demands,  &c.,  and  therefore  is  not 
entitled  to  recover  the  money  awarded.  The  court,  therefore,  erred 
in  rejecting  the  evidence  contained  in  the  defendant's  first  bill  of 
exceptions. 

The  defendant's  second  offer  was  rightly  rejected,  because  it  was 
an  endeavour  to  set  off  unliquidated  damages  arising  from  an 
alleged  tort. 

On  the  other  points,  the  admission  of  the  bond  and  award,  we 
are  of  opinion  they  were  rightly  admitted. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


M'Kennan  against  Pry. 

If  an  action  of  ejectment  be  brought  to  enforce  the  execution  of  a  trust,  there  can  be  no 
recovery,  without  an  offer  to  reimburse  the  trustee  the  moneys  which  he  has  expended; 
but  if  a  recovery  be  sought  on  the  ground  of  a  fraud  practised  by  the  defendant,  then 
no  such  offer  is  necessary. 

In  an  action  of  ejectment  to  recover  a  tract  of  land  purchased  at  sheriff's  sale  by  the 
defendant,  on  the  ground  of  a  fraud  practised  by  him  in  making  the  purchase,  after 
proof  of  the  fraud,  it  is  competent  to  give  evidence  that  other  persons  were  prevented 
from  bidding,  by  the  alleged  fraudulent  act  of  the  defendant. 

ERROR  to  the  special  court  of  Mifflin  county. 

This  was  an  action  of  ejectment  by  the  heirs  at  law,  Patrick  Pry 
against  Patrick  M'Kennan,  to  recover  a  tract  of  land. 

It  was  admitted  that  Patrick  Pry  died  seised  of  the  land,  and 
that  the  plaintiffs  were  his  heirs  at  law. 

The  defendants  then  gave  in  evidence  the  record  of  a  judgment 
against  Patrick  Pry's  administrator,  an  execution,  levy  and  sale  of 
the  land  by  the  sheriff  to  Patrick  M'Kennan,  the  defendant,  and 
the  sheriff's  deed  to  him,  dated  the  19th  of  January  1825,  in  consi- 
deration of  140  dollars. 

The  plaintiffs  alleged  that  the  purchase  was  fraudulent,  and  called 
a  witness,  who  proved  that  he  went  to  the  sale  to  buy  the  land, 
and  bid  for  it,  when  M'Kennan  came  to  him  and  said  that  he 
wished  he  would  not  bid,  as  he  was  buying  the  land  for  the  widow 
and  children  of  Patrick  Pry.  The  witness  then  ceased  to  bid. 
Other  witnesses  were  then  called,  by  whom  the  plaintiffs  offered  to 
prove  that  they  were  at  the  sale,  and  were  deterred  from  bidding 
by  the  rumour,  at  the  time,  that  M'Kennan  was  buying  the  land 
vi. — s 
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for  the  widow  and  children.  This  evidence  was  objected  to,  but 
the  objection  was  overruled,  and  exception  taken  by  defendants. 

The  court  below  (Reed,  president)  in  answer  to  points  pro- 
pounded to  them  by  the  defendant's  counsel,  instructed  the  jury, 
that  the  plaintiffs'  right  to  recover  was  not  founded  upon  the  alle- 
gation of  a  tmst,  but  of  a  fraud  on  the  part  of  the  defendant:  that 
if  the  jury  believed  that  no  trust  existed  between  the  parties,  but 
that  the  defendant  made  use  of  the  names  of  the  plaintiffs,  at  the 
time  of  the  sale  by  the  sheriff,  for  the  fraudulent  purpose  of  pre- 
venting others  from  bidding,  and  to  enable  him  to  buy  the  land  at 
a  reduced  price,  the  plaintiffs  were  entitled  to  recover  without  re- 
funding, or  offering  to  refund  to  the  defendant  the  money  which  he 
paid  for  the  land  to  the  sheriff. 

The  admission  of  the  evidence  mentioned  in  the  bills  of  excep- 
tion, and  this  charge  of  the  court,  were  assigned  as  error. 

J.  Fisher,  for  plaintiff  in  error,  cited  8  Serg.  fy  Ruwle  484;  1 
Rawle  408. 

Parker  and  Benedict,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — If  the  defendant  was  a  trustee,  it  cannot  be  doubted 
that  the  plaintiffs  could  not  recover,  without  payment  or  tender  of 
the  purchase  money;  but  this  the  plaintiff  denied,  and  the  cause 
went  to  the  jury  on  the  ground  that  the  defendant  had  been  guilty 
of  fraud,  and  the  jury  having  so  found,  this  cannot  be  distinguished, 
in  principle,  from  Gilbert  v.  Hoffman,  2  Watts  66.  No  objection 
can  be  taken  to  the  charge;  for  if  the  vendee  alleged  that  he  was 
purchasing  for  the  children,  when,  in  truth,  he  was  purchasing  for 
himself,  it  was  not  incumbent  on  the  plaintiff  to  show,  or  the  jury 
to  find,  that  the  plaintiff  was  actually  defrauded  out  of  any  certain 
sum.  If  the  defendant  designed  a  fraud  by  using  the  falsehoods 
imputed  to  him,  and  gained  his  object  in  purchasing  the  land,  with- 
out a  fair  competition,  it  was  such  a  fraud  as  vitiated  the  sale. 

The  objection  to  the  evidence  cannot  be  sustained.  After  having 
proved  the  declarations  of  M'Kennan  that  he  was  bidding  for  the 
children,  it  was  competent  to  show,  by  the  testimony  of  others  who 
were  present  at  the  time  of  the  sale,  that  they  left  off  bidding  in 
consequence  of  a  report  that  M'Kennan  was  purchasing  the  pro- 
perty for  the  benefit  of  the  family.  The  other  exceptions  have  not 
been  pressed. 

Judgment  affirmed. 
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Clark  against  Caldwell. 

The  contracts  of  an  habitual  drunkard,  made  after  inquisition  found,  and  before  its 
confirmation,  are  void. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

Action  of  debt.  James  Clark  against  Samuel  Caldwell.  On  the 
19th  of  September  1831,  an  inquisition  found  that  Samuel  Cald- 
well was  an  habitual  drunkard;  it  was  filed  on  the  22d  of  Septem- 
ber 1831.  On  the  15th  of  November  1831,  a  traverse  was  entered 
to  the  finding  of  the  inquest,  upon  which  an  issue  was  joined. 
On  the  20th  of  August  1833,  the  finding  of  the  inquest  was  con- 
firmed, and  trustees  appointed.  The  question  in  this  case  was, 
whether  the  plaintiff  was  entitled  to  recover  upon  a  note  of  the 
defendant,  dated  the  23d  of  May  1832,  a  period  between  the  find- 
ing of  the  inquisition  and  its  confirmation. 

The  court  below  (Reed,  president)  instructed  the  jury  that  the 
plaintiff  was  not  entitled  to  recover.  Verdict  accordingly. 

Biddle  and  Penrose,  for  plaintiff  in  error,  cited  the  Jlct  of 
1819;  Purd.  Dig.  0/1830,  222;  2  Law  Lib.  7,  80,  83. 

Watts,  for  defendant  in  error,  relied  upon  the  positive  provision 
of  the  act  of  assembly,  that  a  drunkard  can  make  no  contract  after 
the  finding  of  the  inquisition. 

PER  CURIAM. — Whatever  may  have  been  the  law  in  cases  of 
lunacy  at  the  time  of  this  transaction,  the  act  of  1819  is  too  explicit 
in  this  particular  to  admit  of  interpretation:  it  expressly  avoids  a 
drunkard's  contracts,  made  after  the  finding  of  the  inquisition, 
But  the  inquisition  is  said  not  to  be  found,  in  contemplation  of  law, 
before  its  final  confirmation,  where  a  traverse  has  been  taken. 
That  construction,  would  accord  with  neither  technical  nor  popular 
meaning;  for  the  finding,  which  is  the  business  of  the  inquest,  is, 
in  the  apprehension  of  all  men,  a  very  different  thing  from  the  con- 
firmation which  follows  a  traverse,  and  is  the  business  of  the  court. 
The  law  would  be  of  little  avail,  if  the  estate  were  subjected  tp 
the  drunkard's  power,  perhaps,  for  years  during  the  pendency  of 
the  contest.  The  legislature  intended  to  apply  a  prompt  and  an  effec- 
tual remedy,  instead  of  coming  to  the  rescue,  when  the  mischief 
had  been  done ;  and  it,  therefore,  explicitly  provided,  that  the  dis- 
ability incurred  by  the  inquisition,  should  not  be  suspended  during 
a  traverse. 

Judgment  affirmed. 
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It  is  not  the  duty  of  the  plaintiff  in  an  execution,  at  the  sale  of  real  estate  by  the 
sheriff,  to  make  known  to  bidders,  the  amount  of  his  debt,  or  whether  the  property  is 
selling  subject  to,  or  clear  of  incumbrances ;  nor  is  it  the  duty  of  the  sheriff  to  give 
any  information  at  the  sale  on  the  subject  of  incumbrances ;  caveat  emptor  is  the  rule 
which  is  applicable  to  all  such  sales. 

Inadequacy  of  price  is  not  of  itself  sufficient  ground,  for  setting  aside  a  sheriff's 
sale. 

IN  the  supreme  court,  motion  to  set  aside  the  sale  by  the  sheriff 
to  Thomas  Chambers,  Esq.,  of  the  real  estate  of  John  Carson,  Esq., 
deceased,  made  upon  a  testotnm  lemiri  facias,  issued  out  of  the 
supreme  court  at  Philadelphia,  to  the  sheriff  of  Dauphin  county, 
at  the  suit  of  Frederick  Pigou,  for  the  use  of  Thomas  Chambers, 
administrator,  cum  testamento  annexo  of  the  Hon.  Thomas  Dun- 
can, deceased,  against  the  administrators  of  the  late  John  Carson, 
Esq.,  deceased. 

The  exceptions  to  the  confirmation  of  the  sale,  are  noticed  in 
detail,  in  the  opinion  of  the  court. 

M'Clure,  for  exceptants,  cited  1  Story's  Eg.  588,  591,  461;  10 
Serg.  $?  Ratvle  450;  3  Rawle  139;  2  Watts  53;  1  Brown  187; 
4  Yeates  203;  13  Serg.  $>-  Rawle  167;  16  Serg.  fy  Rawle  166; 
Ibid  309;  2  Watts  66. 

Rawn  and  Bayard,  for  the  purchaser,  cited  2  Raiule  166;  2 
Penns.  Rep.  277;  Ibid  3S2;  1  Johns.  Ch.  502;  2  Penns.  Rep.  135; 
Dickey's  Case,  1  Jour,  of  Juris.  90;  2  Penns.  Rep.  380;  Sug. 
Ven.  241;  4  Dull.  221;  3  Wash.  C.  C.  Rep.  537;  3  Yeates  405; 
11  Johns.  556;  4  Dess.  Rep.  687;  4  Rawle  448. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Under  a  testatum  writ  of  levari  facias  sued  out 
of  the  supreme  court  at  Philadelphia,  upon  a  judgment  sur  mort- 
gage, at  the  suit  of  Frederick  Pigou,  for  the  use  of  Thomas  Cham- 
bers, administrator,  cum  testamento  annexo  of  the  late  Thomas 
Duncan,  Esq.,  against  the  administrators  of  the  late  John  Carson, 
Esq.,  deceased,  directed  to  the  sheriff  of  Dauphin  county,  within 
this  district,  commanding  him  to  levy  the  amount  of  the  money 
therein  mentioned,  by  a  sale  of  the  land  therein  described;  the 
sheriff,  after  having  given  due,  and  timely  notice  of  the  time  and 
place  of  sale,  returned  the  land  sold  by  him  to  Mr  Chambers,  the 
plaintiff,  for  6410  dollars,  he  being  the  highest  and  best  bidder 
therefor.  An  application  has  been  made  by  the  defendants,  the 
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administrators  of  Mr  Carson  and  Ellis  L.  Updegrove,  who  claims 
a  small  part  of  the  land  sold,  under  a  purchase  made  from  Mr 
Carson  in  his  lifetime,  subsequently  to  the  execution  of  the  mort- 
gage, to  have  the  sheriffs  sale  set  aside. 

Five  exceptions  have  been  filed  against  it,  which  will  now  be 
considered  and  disposed  of. 

The  first  and  third,  being  in  part  the  same,  will  be  considered 
together.  The  first  is,  that  "  the  plaintiff  in  the  execution,  Tho- 
mas Chambers,  who  became  the  purchaser,  having  the  control  of 
the  mortgage  in  favour  of  the  Farmers  and  Mechanics'  Bank,  the 
first  lien  on  the  property  sold,  and  to  which  it  was  supposed  to  be 
sold  subject,  did  not  communicate  the  fact  that  interest  had  been 
paid  on  that  mortgage,  until  within  about  a  year  of  the  time  of 
sale.  The  concealment  of  this  fact,  by  the  purchaser,  was  a  fraud 
on  the  other  bidders,  and  enabled  him  to  get  the  property  at  a 
sacrifice."  And  the  third  exception  alleges,  "  that  it  was  the  duty 
of  the  plaintiff,  claiming  the  control  of  the  mortgage  in  favour  of 
the  Farmers  and  Mechanics'  Bank,  to  have  made  known  its 
amount  to  the  bidders  on  the  day  of  sale,  if  the  property  was  sold 
subject  to  it,  and  whether  the  property  was  selling  subject  to  it  or 
not." 

In  order,  however,  to  determine  whether  these  exceptions  or 
any  of  the  others  filed,  ought  to  have  any  effect  upon  the  sale,  it 
may  be  proper  to  state  first,  the  circumstances  attending  the  giving 
of  the  mortgage  therein  spoken  of,  to  the  Farmers  and  Mechanics' 
Bank.  In  the  latter  end  of  1820,  or  beginning  of  1821,  some  time 
after  the  death  of  John  Carson,  Esq.,  the  mortgagor  to  Frederick 
Pigou,  the  personal  estate  of  Mr  Carson  not  being  sufficient  for 
the  payment  of  his  debts,  his  administrators  were  desirous  of 
raising  money,  by  giving  a  mortgage  on  the  real  estate  of  the 
deceased,  to  meet  the  payment  of  the  claims  of  some  of  the  credi- 
tors who  were  pressing  it;  and  accordingly  obtained  an  order  of 
the  orphans'  court  of  Dauphin  county  in  which  the  real  estate  lay, 
empowering  them  to  do  so.  The  real  estate,  which  the  administra- 
tors were  thus  authorized  to  mortgage,  consisted  of  about  three  hun- 
dred and  eighty-three  acres  of  land,  two  hundred  and  twenty-eight 
acres  of  which,  were  included  in  the  prior  mortgage  given  to  Fre- 
derick Pigou,  upon  which  the  judgment  was  had,  and  the  sale 
complained  of  here,  was  made  by  the  sheriff.  The  late  Judge 
Duncan,  being  then  the  owner  and  assignee  of  the  Pigou  mort- 
gage, for  the  purpose  of  accommodating  the  administrators  and 
other  children  and  heirs  of  Mr.  Carson,  who  were  all  the  children 
of  his  sister,  and  facilitating  the  procurement  of  the  money,  on  the 
30th  of  January  1821,  agreed  in  writing  under  his  hand  and  seal, 
that  the  mortgage  and  judgment  of  Frederick  Pigou,  against  John 
Carson,  late  of  Dauphin  county,  deceased,  assigned  to  him  by  Tho- 
mas Stewartson,  as  attorney  in  fact  of  Pigou,  should  stand  post- 
poned to  any  mortgage  that  might  be  executed  to  the  Farmers  and 


142  SUPREME  COURT  [Harrisburg 

[Carson's  Sale.] 

Mechanics'  Bank  of  Philadelphia,  by  the  administrators  of  John 
Carson,  deceased,  in  pursuance  of  a  decree  of  the  orphans'  court,  and 
that  such  mortgage  should  have  a  preference  to  any  lien  he  might 
have  by  virtue  of  the  Pigou  mortgage  and  judgment  thereon.  The 
Farmers  and  Mechanics'  Bank  of  Philadelphia,  upon  this  preference 
being  given,  on  the  1st  of  February  1821,  advanced  to  the  adminis- 
trators of  John  Carson,  6360  dollars,  taking  from  them,  at  the  same 
time,their  bond  and  a  mortgage  upon  the  real  estate  of  their  intestate, 
consisting  of  the  three  hundred  and  eighty-three  acres  before  men- 
tioned, to  secure  the  repayment  of  the  money,  with  interest  thereon. 
The  mortgage  thus  given  to  the  Farmers  and  Mechanics'  Bank  of 
Philadelphia,  afterwards  became  the  property  of  Mr  Arthur  Har- 
per, of  Philadelphia,  to  whom  it  was  assigned  by  the  bank.  He 
held  it  till  his  death,  when  it  came  into  the  hands  of  his  executors. 
Shortly  before  the  sale  in  question,  Mr  Chambers,  the  plaintiff, 
made  an  arrangement  with  Mr  Charles  Waters,  of  Philadelphia,  one 
of  the  executors  of  Mr.  Harper,  by  which  Mr  Chambers  was  to 
have  the  control  and  direction  of  the  bank  mortgage;  and  a  few 
days  thereafter,  he  procured  the  amount  of  the  mortgage,  with  the 
interest  due  thereon,  to  be  paid  to  Mr  Waters,  in  consideration 
whereof,  the  latter  assigned  it  to  the  Hon.  George  Chambers,  bro- 
ther of  the  plaintiff. 

Now  it  is  complained  of  in  the  first  exception,  that  Mr  Cham- 
bers, the  plaintiff,  knowing  the  amount  that  was  due  upon  the 
mortgage  given  to  the  bank,  was  bound  to  have  made  it  known 
to  the  bidders  at  the  time  and  before  the  property  was  sold;  and 
because  he  did  not  do  so,  it  is  imputed  to  him  as  a  fraud  com- 
mitted on  the  other  bidders,  that  enabled  him  to  get  the  property 
at  a  sacrifice,  and,  therefore,  vitiates  the  sale.  And  again,  by  the 
third  exception,  that  it  was  not  only  his  duty  to  have  made  known 
to  the  bidders  the  amount  due  on  the  bank  mortgage,  but  likewise, 
to  have  advised  them  whether  the  property  was  then  about  to  be 
sold  subject  to  it  or  not,  and  how  it  was  to  be  sold  in  that  respect. 

It  is  difficult  to  conceive  how  a  party  having  become  a  pur- 
chaser of  property  at  auction,  can  be  said  to  have  practised  a  fraud 
upon  other  bidders  attending  the  sale,  by  his  having  either  done  or 
omitted  to  do,  that  which  had  a  tendency  to  prevent  them  from 
bidding  as  much  for  it  as  otherwise  they  might  or  would  have 
done.  That  the  owner  of  the  property  or  other  persons  interested 
in  its  bringing  a  price  equal  to  its  value,  might  very  well  be  con- 
sidered as  defrauded  by  such  conduct,  can  be  readily  comprehend- 
ed; because  they  are  thereby  injured  in  having  their  vested  rights 
reduced  and  diminished.  But  that  other  bidders,  as  such  merely, 
who  have  no  right  or  interest  of  any  kind  whatever,  in  the  pro- 
perty can  be  injured  or  affected  in  their  rights  by  it,  is  quite  a 
novel  idea,  if  not  altogether  incomprehensible.  That  a  fraud  may 
be  committed  on  bidders  at  an  auction,  is  doubtless  practicable,  but 
I  believe  it  has  never  been  supposed  that  it  could  be  effected  by 
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doing  that,  which,  in  its  nature  was  calculated  to  depreciate  the 
value  of  the  property,  being  sold,  and  consequently  tend  to  prevent 
a  fair  price  from  being  obtained  by  it.  It  would  rather  seem  to 
be,  that  it  can  only  be  perpetrated  by  doing  something  of  a  directly 
opposite  tendency;  as  for  instance,  by  recommending  the  property, 
for  and  on  account  of  some  valuable  qualities  that  may  not  be  of 
a  nature  discoverable  by  the  eye,  upon  mere  inspection,  with  a 
view  to  induce  bidders  to  give  more  for  it  than  otherwise  they 
would  do;  or  by  bidding,  as  has  been  held  in  some  cases,  without 
any  intention  or  wish  to  buy,  but  merely  for  the  purpose  of  induc- 
ing others  to  bid  more  than  the  real  value  of  the  property  or  more 
than  otherwise  it  would  have  been  sold  for;  a  practice  that  has 
been  condemned  and  denominated  puffing. 

But  can  the  forbearance  of  Mr  Chambers  to  mention,  at  the  time 
of  sale,  the  amount  then  due  on  the  bank  mortgage,  be  considered 
a  fraud  upon  any  one  interested  or  concerned  in  the  matter?  What 
right  have  the  administrators  of  Mr  Carson  to  make  this  objection? 
The  bond  and  mortgage  were  given  by  them,  they  were  person- 
ally bound  for  the  payment  thereof;  and  who  had  a  better  right  to 
know  what  was  paid  and  how  much  still  remained  unpaid  than 
they?  They  must  be  presumed  to  have  known  the  precise  amount 
due  with  more  certainty  than  Mr  Chambers  can  be  supposed  to 
have  known  it.  One  of  them  was  present  attending  the  sale,  and 
yet  he  now  sets  up  this  objection  to  it.  It  would  not  seem  to  come 
with  much  grace  from  him  seeing  it  was  in  his  power  to  have  told 
himself,  how  the  matter  stood,  had  he  deemed  it  material  to  the 
interest  of  himself  or  the  other  heirs,  better  than  either  Mr  Cham- 
bers or  his  attorney  could.  It  is,  therefore,  perfectly  idle,  if  not 
worse,  to  talk  of  Mr  Chambers'  being  bound  to  proclaim  at  the 
time  of  sale  the  amount  actually  due  on  the  mortgage ;  and  that 
because  he  did  not  do  so,  to  charge  him  with  a  fraud  on  account 
of  it. 

The  second  exception,  however,  is  of  a  still  more  extraordinary 
character,  if  possible,  than  the  two  already  noticed.  By  it,  it  is 
alleged,  "  that  it  was  the  duty  of  the  sheriff  to  have  made  known 
the  fact,  whether  he  was  not  selling  the  property,  subject  to  the 
mortgage  in  favour  of  the  Farmers  and  Mechanics*  Bank,  for 
6360  dollars,  and  interest,  which  was  not  done."  I  think  it  likely, 
that  it  never  was  before  heard  of,  that  it  was  the  duty  of  the  she- 
riff to  examine  into  and  to  know  before  he  sold  re  A!  estate  taken 
in  execution  by  him,  whether  there  were  any  incumbrances  upon 
it  or  not,  besides  the  one  for  which  the  sale  was  about  to  be  made ; 
and  then  not  only  to  make  them  known  at  the  time  of  sale,  but  to 
decide  and  give  notice  to  those  in  attendance,  who  may  be  disposed 
to  bid,  what  will  be  the  legal  effect  of  his  sale ;  whether  it  will 
discharge  the  property  from  all  or  any  of  the  other  incumbrances 
in  case  such  exist;  or  whether  it  will  still  remain  liable  to  them, 
and  if  to  any  and  not  all,  which  of  them.  If  such  were  his  duty 
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it  would  require  him  to  decide  questions  occasionally,  which  few, 
if  any  of  our  sheriffs  would  be  competent  to  pass  upon.  But  at 
no  time,  either  before  or  after  the  sale,  can  he  be  called  on  to  de- 
cide on  any  such  matters;  for  after  the  sale,  when  he  has  receiv- 
ed the  money,  he  may  bring  it  into  court  and  demand  of  the  court 
an  order  or  decree,  directing  how  it  shall  be  paid  and  distributed 
among  those,  who,  in  the  opinion  of  the  court,  are  by  law  entitled 
to  it;  and  thus  protect  himself  from  all  responsibility  in  respect  to 
the  disposition  made  of  it.  Bidders,  therefore,  must  look  out  and 
take  care  of  themselves.  It  is  their  business  to  examine  before- 
hand; and  after  having  made  themselves  acquainted  with  the  facts 
and  circumstances  in  relation  to  incumbrances,  if  any  exist,  then 
to  decide  for  themselves  as  to  what  will  be  the  legal  effect  and 
operation  of  the  sale  upon  them.  It  is  true  that  in  doing  this, 
questions  may  arise  occasionally  of  no  little  difficulty;  such  indeed 
as  may  require  the  best  legal  advice  that  is  to  be  had,  in  order  to 
bid  safely;  but  this,  generally,  is  not  without  the  reach  of  those 
who  are  able  to  buy;  and  caveat  emptor,  as  was  said  by  the  at- 
torney of  the  plaintiff  at  the  time  of  the  sale,  when  he  was  asked 
to  say,  "  whether  it  was  to  be  understood,  the  property  was  to  be 
sold,  subject  to  the  bank  mortgage  or  not,"  is  certainly  the  rule 
that  must  govern  and  determine  the  rights  and  liabilities  of  those 
who  become  purchasers  at  sheriff's  sales.  The  sheriff,  in  making 
the  sale,  acts  merely  as  a  ministerial  officer.  His  duty  is  limited 
and  prescribed  by  law.  Before  the  sale  he  is  required  to  give  pre- 
vious notice  thereof,  in  the  manner  prescribed  by  the  act  of  as- 
sembly, describing  the  property  correctly,  and  appointing  the  time 
and  place  of  sale.  Having  done  this,  he  is  next,  at  the  time  and 
place  of  sale,  to  sell  it  by  auction,  to  the  highest  and  best  bidder. 
And  this  may  be  considered  the  sum  of  his  duty  until  he  comes  to 
execute  and  acknowledge  his  deed,  conveying  the  property  to  the 
purchaser.  But  certainly  neither  the  sheriff  nor  the  plaintiff  in 
the  execution  has  any  authority  to  cause  the  property  to  be  sold 
differently  from  what  the  law  prescribes;  nor  yet  to  declare  what 
shall  be  the  legal  effect  and  operation  of  the  sale,  when  made  in 
due  conformity  to  the  law,  so  as  to  affect  the  rights  of  others  in  a 
manner  different  from  the  legal  effect;  nor  is  the  plaintiff  bound  to 
make  any  declaration  or  statement  of  his  intention,  that  might 
compromit  his  own,  so  as  to  deprive  himself  of  what  the  law  has 
secured  to  him. 

The  fourth  exception  is,  "  that  if  the  property  was  not  sold, 
subject  to  the  payment,  by  the  purchaser,  of  the  mortgage  in 
favour  of  the  Farmers  and  Mechanics'  Bank  in  addition  to  the 
sum  bidden,  there  was  a  mistake  and  misapprehension  among  the 
bidders,  of  the  amount  they  would  be  liable  to  pay  for  the  pro- 
perty, which  deterred  them  from  bidding  a  sufficient  price  for  it." 
In  answer  to  this,  it  is  sufficient  to  say  that  if  any  misapprehension, 
such  as  is  here  mentioned,  existed  on  the  part  of  any  persons  dis- 
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posed  to  buy  the  property,  it  is  very  clear  that  it  does  not  appear 
to  have  been  caused  or  produced  by  any  thing  that  was  either 
said  or  done  by  the  plaintiff,  who  is  the  purchaser,  nor  yet  by  the 
sheriff  who  made  the  sale.     This  being  the  case,  it  cannot  be  pre- 
tended that  such  misapprehension  would  be  any  reason,  whatever, 
for  setting  the  sale  aside.     But  it  is  said  that  Mr  Grimshaw  inter- 
fered at  the  sale,  and  proclaimed  that  his  sister-in-law  had  a  mort- 
gage, meaning  the  bank  mortgage,  as  it  would  seem,  for  6000  dol- 
lars, on  the  property;  and  that  during  the  progress  of  the  sale,  he 
announced,  repeatedly,  in  the  hearing  of  the  bidders,  as  he  thinks, 
that  the  proportion  of  the  said  mortgage,  which  would  be  a  lien  on 
the  property  then  selling,  would  be  about  4000  dollars;  and  that 
they  should  add  that  to  the  bid.     This  is  Mr  Grimshaw 's  own 
statement  of  the  matter;  and  as  an  apology  for  doing  so,  he  says, 
he  was  under  the  impression  that  his  children,  in  consequence  of 
their  relationship  with  Mr  Harper,  the  assignee  of  the  bank  mort- 
gage, might  have  a  contingent  resulting  interest  in  the  amount  of 
it.     Though  it  may  seem  strange  that  he  should  have  thought  his 
interference  necessary,  after  having  received  a  letter,  but  two  or 
three  days  before,  from  Mr  Waters,  the  executor  of  Mr  Harper, 
advising  Mm,  that  he,  Mr  Waters,  "  had  made  such  arrangement, 
as  to  the  Carson  mortgage,  as  to  render  it  unnecessary  to  interfere 
at  all  with  the  proceedings  of  sale  in  the  suit  of  Mr  Chambers,  the 
representative  of  Judge  Duncan;   and  that  in  accordance  with 
that  arrangement,  Mr  Chambers  was  fully  charged  with  his  (Mr 
Waters)  instructions,  and  had  his  authority  to  act  on  his  behalf,  as 
executor  to  Mr  Harper's  will,  as  he  should  think  proper  in  the 
case."     But  Mr  Grimshaw  also  says,  "  that  immediately  previous 
to  any  bid  being  given,  as  he  thinks,  and  after  a  great  many  notices 
of  a  cautionary  nature  had  been  read  by  the  sheriff  or  crier,  he 
asked  Mr  Rawn,  who,  he  understood,  was  attending  the  sale  as  the 
attorney  of  Mr  Chambers,  in  a  loud  and  distinct  tone  of  voice  suf- 
ficient to  be  heard  by  all  the  bystanders,  whether  it  was  to  be  un- 
derstood the  property  was  to  be  sold,  subject  to  the  mortgage  of 
6000  dollars,  of  his  sister-in-law  or  not."     To  which  Mr  Rawn 
replied,  "  caveat  emptor,"  in  a  voice  also  sufficiently  loud  to  be 
heard  by  all  the  bystanders.     Now  this  goes  to  repel  most  effec- 
tually the  inference,  that  has  been  attempted  to  be  drawn  by  the 
counsel   of  the  administrators  of  Mr  Carson,  that  because  Mr 
Rawn,  the  attorney  of  Mr  Chambers,  the  plaintiff,  did  not  follow 
Mr  Grimshaw  around,  upon  the  auction  ground,  and  contradict 
every  thing  which  he  was  pleased  to  say  upon  the  occasion,  that 
he  must,  therefore,  be  considered  as  having  assented  to  and  affirm- 
ed all  that  he  did  say.     Mr  Rawn's  reply  to  Mr  Grimshaw  proves 
most  clearly,  that  he  intended  the  law  should  determine  the  effect 
of  the  sale,  and  resolve  the  question  put  by  Mr  Grimshaw;  and 
that  every  one  present  who  felt  disposed  to  buy,  must  protect  and 
take  care  of  himself,  by  consulting  the  law ;  and  regulate  his  bid- 
iv. — T 
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ding  for  the  property  accordingly.  For  he,  Mr  Rawn,  was  not 
willing  to  risk  a  direct  answer,  lest  he  might  err,  and  thereby  in- 
jure the  interests  of  his  client.  Certainly  no  one  had  the  slightest 
reason  to  complain  of  this;  and  it  appears  to  have  been  the  only 
safe  course,  perhaps,  that  could  have  been  adopted  and  pursued  in 
order  to  effect  a  sale  that  should  be  free  from  any  valid  exception. 
And  as  to  the  effect,  which  the  sale  made  here,  will  have  in  law 
on  the  bank  mortgage  or  on  the  mortgage  under  which  the  sale 
has  taken  place,  it  is  unnecessary  for  us  to  determine  now.  In- 
deed it  has  not  been  argued,  nor  does  it  necessarily  arise  and  we 
therefore  intimate  no  opinion  in  regard  to  it.  If  the  party  claim- 
ing to  recover  the  amount  of  these  mortgages  wishes  to  obtain  legal 
advice  he  must  be  left  to  seek  it  elsewhere. 

Whether  the  property  has  been  sold  for  as  much  money  as 
might  be  had  for  it,  on  a  resale  to  be  made  by  the  sheriff,  it  is  im- 
possible to  say:  for  it  does  not  appear  from  the  depositions  of  the 
witnesses,  that  any  higher  price  would  have  been  given  by  any  in 
attendance  upon  the  sale,  under  any  disclosure  of  facts  and  circum- 
stances, that  could  have  been  made,  or  knowledge  that  could  have 
been  possessed  in  respect  to  them,  on  the  subject.  No  one  cer- 
tainly has  testified  that  he  would,  in  such  case,  have  given  more. 
Nor  has  any  one  testified,  that  he  would  give  a  higher  price  on  a 
resale.  The  counsel  for  the  applicants,  to  be  sure,  has  asserted 
that  a  much  higher  price  would  be  obtained.  Counsel,  however, 
not  infrequently  enter  into  all  the  feelings  of  their  clients,  and  thus 
permit  their  wishes,  sometimes  to  deceive  their  judgments;  and 
think  it  cannot  fail  of  being  so,  because  they  wish  it.  We  know 
from  some  experience,  that  second  sales  of  the  same  property,  for 
the  same  cause,  have  perhaps,  more  frequently  brought  less,  than 
more  money,  excepting  in  cases  where  the  first  have  been  set  aside 
for,  and  on  account  of  fraud.  But  in  the  present  case,  there  is  not 
the  slightest  pretence  for  making  the  imputation  of  fraud;  and  it 
was  rash,  to  say  the  least  of  it,  to  indulge  in  it  here.  We  feel  our- 
selves bound  in  justice  to  the  plaintiff,  who  is  the  purchaser  in  this 
case,  as  well  as  to  the  sheriff,  to  say  that  the  sale  on  their  parts, 
appears  to  have  been  conducted  and  made  with  all  perfect  fair- 
ness. 

This  being  the  case,  then,  even  if  the  price  obtained  for  the  pro- 
perty were  inadequate,  it  would  not  be  a  sufficient  ground  for  set- 
ting the  sale  aside.  If  a  sheriff's  sale  be  fairly  made,  though  the 
price  may  be  inadequate,  it  is  our  duty  notwithstanding,  if  the  pur- 
chaser, who  has  thereby  acquired  a  vested  interest,  require  it,  to 
enforce  the  perfecting  of  the  title  by  compelling  the  sheriff  to  exe- 
cute and  acknowledge  the  deed  of  conveyance.  In  the  Les.  of 
Murphy  v.  M'Creary,  3  Yeates  405,  6,  where  the  lessor  of  the 
plaintiff"  claimed  through  a  sheriff's  sale  made  under  an  execution 
against  the  former  owner  of  the  land,  and  on  the  trial  it  being 
objected  against  the  sale,  that  the  land  was  struck  off  at  a  great 
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under-value,  not  one-sixth  of  what  it  should  have  produced,  it  was 
held  by  the  court  to  be  no  ground  of  relief,  if  the  sale  was  fairly  con- 
ducted, and  due  notice  was  given.  See  Weitzell  v.  Fry,  4  DalL.  22 1 ; 
Dickey's  Case,  Com.  Pleas,  rfpril  1820;  1  Whart.  Dig.  tit.  Exe- 
cution, pi.  1  IS;  S.  C.  reported  1  Jour.  Juris.  92;  Harmon  v. Reese, 
1  Browne's  Rep.  11;  Cooper  v.  Galbraith,  3  Wash.  C.  C.  Rep. 
546;  Simon  v.  Simon,  1  Miles  404;  Young's  Appeal,  2  Penns.  Rep. 
360.  And  in  Vastine  v.  Fury  et  al.  2  Serg.  $•  Rawle  426,  where 
the  sheriff  had  made  a  sale  of  the  land  to  B,  under  a  /evari,  at  the 
suit  of  A,  but  at  the  instance  of  A's  attorney,  returned  it  "  unsold 
for  want  of  buyers;  B,  having  made  default  in  payment;"  when 
an  alias  levari  was  sued  out  to  a  subsequent  term,  under  which, 
the  land  was  sold  to  A,  without  any  notice  having  been  given  to 
B  to  pay  the  money,  though  ready  to  do  so,  the  court  ordered  the 
second  sale  to  A  to  be  set  aside,  and  directed  the  sheriff  to  amend 
his  return  on  the  first  levari  in  favour  of  B,  and  to  make  a  deed 
accordingly  to  B.  In  Coles  v.  Trecothick,  9  Ves.  234,  Lord  Eldon 
lays  it  down,  that  unless  the  inadequacy  of  price,  is  such  as  shocks 
the  conscience  and  amounts  in  itself  to  conclusive  and  decisive 
evidence  of  fraud  in  the  transaction,  it  is  not  a  sufficient  ground  for 
refusing  a  specific  performance.  Now,  although  this,  as  a  rule, 
may  be  thought  to  impinge  upon  the  distinction,  which  seems 
long  since  to  have  been  recognized,  and  to  have  obtained  in  courts 
of  equity,  between  decreeing  a  recision  of  a  contract,  and  a  spe- 
cific performance  thereof,  yet  the  principle  has  ever  been  admitted 
as  strictly  applicable  to  the  rescinding  of  contracts,  which  is  per- 
fectly analogous  to  the  case  of  setting  aside  sheriffs  sales  of  land; 
for  where  the  application  is  made  to  the  court  for  that  purpose, 
the  action  required  of  the  court,  is  in  effect  to  rescind  the  contract 
for  the  purchase,  by  setting  the  sale  aside.  And  it  is  clear,  if  the 
sale  be  once  set  aside  on  the  ground  of  fraud,  that  no  suit  can  be 
sustained  afterwards  for  the  recoveiy  of  damages  upon  the  con- 
tract by  either  party,  as  it  may  be  after  the  mere  refusal  of  a 
court  of  chancery  to  decree  a  specific  performance  of  a  contract 
of  sale,  made  voluntarily  by  the  owner  of  land.  It  is  laid  down 
by  Mr  Justice  Yates,  in  Livingston  v.  Byrne,  11  Johns.  566,  that 
"  a  sale  made  at  auction,  and  under  process  of  law,  ought  not  to 
be  invalidated  for  mere  inadequacy  of  price,  without  additional 
circumstances  to  justify  it.  This  principle,  he  says,  is  stated  by 
Lord  Eldon,  on  the  rehearing  of  the  case  of  White  v.  Damon,  7 
yes.  34,  and  the  case  of  Burrows  v.  Locke,  10  Ves.  474."  To 
which  he  very  justly  adds,  "it  is  necessary  to  secure  "the  proper 
confidence  on  the  part  of  purchasers  at  sales  of  this  description,  and 
to  render  titles,  if  fairly  obtained,  certain,  and  not  liable  to  be  im- 
peached by  the  various  opinions  as  to  its  value." 

The  fifth  exception  has  been  abandoned,  in  consequence  of  an 
agreement  in  writing  filed  by  the  purchaser  in  favour  of  the  per.- 
sons  therein  named. 

The  application  to  set  the  sale  aside,  is  therefore  refused,  or  the 
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rule,  if  one  has  been  entered  to  show  cause  why  it  should  not  be 
done,  is  discharged;  and  the  sheriff  is  permitted  to  acknowledge  his 
deed  to  the  purchaser. 


Miles  against  Diven. 

The  advertisement  and  conditions  of  sale  of  real  estate  by  an  orphans'  court,  deter- 
mine the  responsibilities  of  the  vendee ;  and  not  the  representations  of  the  administra- 
tor; which,  being  beyond  the  scope  of  his  special  agency,  are  to  be  taken,  like  those 
of  any  third  person,  at  the  risk  of  the  vendee. 

Where  such  representations  are  fraudulent,  or  in  case  of  mutual  mistake,  the  pur- 
chaser's only  remedy  is  an  application  to  the  orphans'  court,  before  confirmation  of 
the  sale,  to  set  it  aside ;  and  even  then,  the  sale  cannot  be  set  aside  as  to  part,  and  con- 
firmed as  to  the  residue  of  the  land. 

ERROR  to  the  common  pleas  of  Centre  county. 

This  was  an  action  by  Evan  Miles  and  John  Foster,  administra- 
tors of  Samuel  Miles,  deceased,  against  John  Diven,  to  recover  the 
purchase  money  of  a  tract  of  land,  sold  by  the  plaintiffs,  as  admin- 
istrators, by  an  order  of  the  orphans'  court,  for  the  payment  of 
debts  to  the  defendant.  The  petition  to  the  orphans'  court, 
described  the  land  as  a  tract  containing  two  hundred  and  forty-one 
acres;  it  was  advertised  and  sold  as  such,  and  confirmed  by  the 
court.  The  land  was  in  fact  composed  of  two  adjoining  surveys, 
one  of  which,  ran  up  upon  a  mountain,  and  was  greatly  inferior  in 
quality  to  the  valley  tract.  The  sale  was  made  as  of  an  entire 
tract,  containing  two  hundred  and  forty-one  acres,  at  18  dollars 
per  acre,  and  was  so  returned  and  confirmed.  The  defence  set  up 
was,  that  previously  to  the  granting  of  the  order  of  sale,  the  admin- 
istrators had  been  endeavoring  to  make  a  sale  of  the  land,  and 
one  of  them,  John  Foster,  went  to  the  land  with  Mr.  Diven,  the 
defendant,  to  show  it  to  him,  and  while  there,  he  pointed  out  the 
line  of  the  land,  as  excluding  the  mountain  tract,  and  including  the 
valley  land;  that  they  then  agreed  upon  the  price,  18  dollars  per 
acre,  upon  the  faith  of  the  representations  made  by  the  adminis- 
trator, the  title  to  be  made  through  the  medium  of  the  orphans' 
court  There  had  been  previously  an  order  to  sell  the  land,  which 
had  been  returned  "  unsold  for  want  of  bidders."  After  the  con- 
tract with  Mr.  Diven,  the  order  was  renewed,  and  the  land  struck 
off  to  him  at  the  price  contracted  for  with  the  administrator.  The 
land  on  the  mountain  was  a  distinct  survey,  and  contained  about 
forty-three  acres.  The  court  below  charged  the  jury,  "  That 
nothing  short  of  gross  misrepresentation  on  the  part  of  the  admin- 
istrator, which  would  amount  to  fraud,  would  sustain  the  defence 
made. 

"Was  there  then  such  misrepresentation?  Did  Foster,  by  his  mis- 
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representation,  induce  Mr  Diven  to  believe,  that  the  land  in  the 
mountain  survey  was  not  within  his  purchase?  Did  the  adminis- 
trators make  their  return  with  the  knowledge  that  Diven  refused 
to  take  the  land  within  that  survey?  And  especially,  if  that  return 
was  made  without  notice  to  Diven.  The  law  will  stand  on  the 
misrepresentation.  Is  it  then  clearly  proved  to  your  satisfaction, 
that  such  misrepresentation  did  exist;  did  induce  the  defendant  to 
believe,  that  the  land  in  the  upper  survey  was  not  within  his  pur- 
chase, and  that  the  one  only  sold,  and  the  other  only  purchased,  to 
the  line  of  the  valley  survey?  If  you  so  find,  then  such  misrepre- 
sentation would  be  fraudulent,  and  the  defendant  would  not,  under 
the  circumstances  of  this  case,  be  compelled  to  take  the  small  tract. 
But  to  authorize  such  a  decision,  and  to  set  aside  the  return  and 
sale  as  to  this  part,  you  ought  to  be  well  satisfied  of  the  fact,  that 
such  misrepresentation  existed.  There  was  to  be  a  resurvey;  we 
think  in  a  case  so  situated,  mistake  will  not  be  sufficient.  It  must 
be  misrepresentation,  and  such  misrepresentation  as  imposed  on 
the  defendant,  and  induced  him  to  believe,  that  he  was  not  pur- 
chasing the  upper  tract.  We  agree  that  fraudulent  misrepresenta- 
tion, in  a  case  situated  like  the  present,  will  relieve  the  defendant; 
but  the  jury  will  be  satisfied  that  it  existed,  before  they  set  aside 
their  sale." 

The  charge  of  the  court  was  assigned  for  error. 

Miles  and  Merrill,  for  plaintiff  in  error.  The  defence  now  made, 
should  have  been  used  to  prevent  the  confirmation  of  the  sale,  if 
founded  on  fact;  and  if  sustained  here,  it  is  but  a  collateral  inquiry 
into  the  decree  of  the  orphans'  court,  which  cannot  be.  2  Watts 
486;  11  Serg.  4'  Rawle  431;  14  Serg.  4-  Rawle  186;  4  Rawle 
175;  9  Serg.  4*  Rawle  162;  3  Watts  494;  5  Walts  91. 

Potter,  for  defendant  in  error.  The  administrator  acting  as  the 
trustee  of  the  heirs  and  the  officer  of  the  law,  may  be  guilty  of  such 
fraud  as  to  vitiate  his  acts.  The  court  below  said,  that  the  de- 
fence was  not  available,  unless  there  was  gross  fraud,  which  the 
jury  found.  He  cited  13  Serg.  4-  Rawle  167;  9  Serg.  $  Rawle 
431;  2  Penns.  Rep.  218;  13  Serg.  $  Rawle  304. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — If  the  verdict  and  judgment  for  the  defendant  in 
this  case  should  stand,  the  creditors  and  minor  children  of  the  intes- 
tate, for  whose  benefit  the  law  empowers  the  administrator  to 
make  a  public  sale,  must  sustain  a  heavy  loss,  because  the  admin- 
istrators, privately  and  without  authority,  undertook  to  contract 
with  the  defendant  to  sell  him  the  land,  and  in  so  doing,  mistakenly 
pointed  out  the  boundary.  This  is  beside  the  duty  of  the  admin- 
istrator. He  is  not  the  source  to  which  one  designing  to  purchase, 
is  justified  in  resorting  for  information  respecting  the  land  of  the 
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intestate.  The  administrator  may  be  presumed  to  be  acquainted 
with  the  personal  estate,  and  competent  to  make  representations  or 
contracts  in  regard  to  it.  But  the  real  estate,  with  its  title  papers 
and  muniments,  descends  to  the  heirs.  The  administrator  is  but 
an  agent  employed  by  the  law,  for  a  special  purpose.  He  cannot 
travel  out  of  the  limits  assigned  him.  His  representation  pre- 
viously to  the  sale,  is  no  more  than  that  of  a  third  person,  and  it 
must  be  considered  the  folly  of  the  purchaser  to  rely  upon  it.  The 
principles  decided  in  Myers  v.  Hodges,  2  Watts  381,  that  the 
administrator  cannot  contract  beforehand  for  the  sale  of  the  land, 
or  in  any  respect  control  the  course  prescribed  by  the  law,  decides 
the  present  point.  If  he  cannot  bind  the  interests  of  the  creditors 
and  children  by  his  previous  contract,  he  cannot  do  so  by  his  repre- 
sentations, by  undertaking  to  communicate  knowledge,  which 
the  law  no  where  supposes  him  to  possess,  or  authorizes  him  to 
give.  Should  a  sheriff  prior  to  the  day  of  public  sale,  and  without 
the  directions  of  those  interested,  undertake  to  exhibit  the  bounda- 
ries of  a  tract  of  land  belonging  to  the  defendant,  which  he  expected 
to  sell  on  a  venditioni  exponas,  who  would  suppose  he  could  bind 
the  parties  by  such  representation,  should  the  purchaser  be  so 
remiss  as  to  confide  in  it,  if  it  should  prove  inconsistent  with  the 
real  boundaries  of  the  tract  as  sold?  In  the  same  manner,  in  the 
case  of  an  administrator,  who  is  merely  the  instrument  of  the  law 
to  effectuate  the  sale  by  public  vendue,  and  in  no  other  manner,  it 
is  by  the  advertisement  and  conditions  of  sale  that  the  responsibilities 
of  the  vendor  and  vendee  are  to  be  determined,  and  any  informa- 
tion the  purchaser  chooses  to  ask  of  the  administrator  beforehand, 
he  takes  at  his  own  risk,  just  as  he  does  that  given  by  another 
person.  It  appears  by  the  evidence  in  this  case,  that  the  adminis- 
trator was  ignorant  of  the  boundaries  of  the  tract,  that  he  mistook 
the  line,  and  while  making  a  private  bargain  with  the  defendant, 
some  time  prior  to  the  sale,  (and,  it  would  seem,  even  before  the 
order  of  the  orphans'  court,  under  which  the  sale  was  made,)  in- 
formed the  defendant  that  the  tract  contained  no  mountain  land. 
It  turned  out  that  about  forty  acres  of  the  two  hundred  and  forty-one, 
were  mountain  land.  The  petition  and  order  of  sale,  however, 
were  for  two  hundred  and  forty -one  acres;  the  advertisement  and 
description  were  of  the  same  quantity,  and  that  was  the  quantity 
the  defendant  purchased  at  the  vendue,  at  18  dollars  per  acre.  The 
defendant  entered  into  possession,  paid  part  of  the  purchase  money, 
and  now  contends  that  on  account  of  this  misrepresentation  of  the 
administrator,  he  is  authorized  to  retain  the  choice  part  of  the  farm, 
viz:  one  hundred  and  ninety-eight  acres  seventy  perches,  at  that 
price,  arid  reject  the  residue.  This  would  be  highly  unjust.  If 
there  even  had  been  such  a  mutual  mistake  as  would  invalidate 
the  purchase,  equity  would  dictate  that  the  vendee  should  either 
affirm  or  disaffirm  the  sale ;  that  he  should  give  up  all  or  keep  all. 
It  would  be  a  fraud  on  the  children  and  creditors,  and  occasion  a 


May  1837.]  OF  PENNSYLVANIA.  151 

[Miles  v.  Diven.] 

heavy  loss  to  those  who  were  innocent  of  the  transaction,  if  under 
such  circumstances,  the  defendant  could  construe  the  contract  so  as 
to  keep  the  best  part  of  the  land  at  a  price  intended  to  be  the  value 
of  the  whole,  and  throw  on  them  the  mountain  land,  which,  sepa- 
rated from  the  rest,  is  worth  little  or  nothing. 

This  is  the  utmost  the  defendant  could  have  obtained  by  appli- 
cation to  the  orphans'  court,  to  set  aside  the  sale  before  confirma- 
tion; for  that  court  would  not  have  confirmed  a  part  and  set  aside 
the  rest.  It  would  have  required  the  defendant  to  take  all  or  none. 
This  was  the  proper  course  for  the  defendant  to  take,  to  obtain 
relief  from  his  purchase,  even  had  there  been  ground  for  alleging, 
(which,  however,  I  do  not  perceive,)  that  there  was  a  fraudulent 
misrepresentation  by  the  administrator.  The  effect  would  still  have 
been  only  to  enable  the  defendant  to  set  aside  the  sale.  And  ad- 
mitting that  he  Avould  not  be  precluded  in  this  suit  from  alleging  a 
fraud  practised  by  the  administrator,  the  consequence  would  be 
the  same.  The  contract  would  be  declared  void,  and  the  parties 
restored  to  their  original  position;  the  defendant  surrendering  up 
the  land,  and  the  accounts  between  the  parties  for  moneys  paid 
and  interest  on  the  one  hand,  and  for  rents  and  profits  on  the  other, 
settled  according  to  the  equitable  circumstances  of  the  case. 

But  there  is  no  evidence  of  fraud,  and  application  was  not  made 
to  the  orphans'  court  to  set  aside  the  sale ;  on  the  contrary,  the  sale 
was  confirmed,  and  the  defendant  is  not  justified  in  refusing  to 
comply  with  his  contract. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Rahn  against  M'Elrath. 

It  is  not  error,  that  the  court  neglected  to  charge  the  jury  in  a  way  not  indicated 
by  any  specific  application  of  the  party. 

An  assignment  of  property  for  the  payment  of  a  debt,  accompanied  by  a  parol  agree- 
ment that  the  residue  of  the  proceeds  of  the  sale  of  the  property,  after  the  payment  of 
the  debt,  should  be  returned  to  the  assignor,  is  not  of  itself  fraudulent:  the  proper  limi- 
tation to  this,  is,  that  the  amount  assigned  bears  a  reasonable  proportion  to  the  debt 
provided  for;  a  defect  in  which,  would  be  evidence  of  fraud  in  fact,  which  however,  is 
not  a  subject  of  a  legal  direction  to  the  jury. 

ERROR  to  the  common  pleas  of  Schuylkill  county. 

Thomas  M'Elrath  against  George  Rahn  and  Jacob  Oldwine. 
This  was  an  action  of  trespass  against  the  defendants,  who  were 
the  sheriff  and  his  deputy,  for  taking  certain  goods  and  merchan- 
dise claimed  by  the  plaintiff. 

Jesse  M'Elrath,  and  Henry  Stambach  were  retail  merchants, 
and  being  about  to  fail,  Henry  Stambach  made  a  transfer  of  all 
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his  interest  in  the  goods  and  debts  due  to  them  to  Jesse  M'EIrath, 
who  transferred  the  same  to  the  plaintiff,  Thomas  M'EIrath,  under 
the  circumstances  mentioned  in  the  following  deposition. 

Volney  B.  Palmer's  deposition,  taken  and  filed  by  the  plaintiff, 
who  saith: — That  on,  or  about  the  29th  of  July  1834,  said  deponent, 
went  with  Thomas  M'EIrath,  to  the  store  of  Jesse  M'EIrath  and 
Henry  Stambach,  in  the  village  of  Llewellen,  in  the  county  of 
Schuylkill,  at  which  time,  and  in  the  presence  of  this  deponent, 
the  said  Henry  relinquished  all  claim  and  interest  in  the  goods  and 
debts  of  the  firm  of  M'EIrath  &  Stambach,  to  said  Jesse,  and  re- 
ceived therefor,  a  note  of  Samuel  Brooke,  payable  to  the  said  firm 
for  about  500  dollars,  according  to  the  best  recollection  of  this  de- 
ponent. After  this  arrangement  was  executed  between  the  said 
Jesse,  and  the  said  Henry,  Thomas  M'EIrath  made  out  a  state- 
ment of  money  lent  to,  and  paid  for  Jesse,  and  of  his  liability  to 
pay  sundry  accounts,  the  payments  of  which  the  said  Thomas 
alleged,  that  he  had  guaranteed  and  made  himself  liable  for,  to 
sundry  merchants  in  the  city  of  New  York,  named  in  the  said 
statement,  for  goods  purchased  and  received  of  them  by  the  said 
Jesse,  which  said  goods,  or  the  principal  part  of  them,  as  was 
represented  to  me  on  that  occasion,  composed  the  said  store,  in 
Llewellen  aforesaid,  in  addition  to  other  goods.  The  truth  and 
correctness  of  which  statement,  the  said  Jesse  then  and  there 
admitted,  in  the  presence  of  this  deponent.  The  gross  amount  of 
which,  or  the  amount  of  the  particular  items  in  the  said  statement 
he  does  not  recollect,  except  one,  which  was  the  sum  of  15  dol- 
lars, which  the  said  Thomas  paid  to  the  said  deponent,  for  the  said 
Jesse,  in  consideration  of  his  professional  services,  in  arranging  a 
settlement  between  the  said  Jesse,  and  the  said  Henry,  between 
whom  there  had  been  a  disagreement,  which  was  paid  to  said 
deponent  at  the  request  of  the  said  Jesse,  previous  to  the  arrange- 
ment with  Henry.  In  consideration  of  which  moneys  lent  to,  and 
paid  for  the  said  Jesse,  and  the  liability  and  guarantees  of  the  said 
Thomas  as  aforesaid,  the  said  Jesse  agreed  to  sell  to  the  said 
Thomas  all  the  goods  in  the  said  store,  and  to  give  him  an  as- 
signment of  the  books,  and  all  debts  due  to  the  said  firm,  with 
the  understanding  and  agreement  between  the  said  parties,  that  if 
the  proceeds  of  the  said  goods  and  debts  should  exceed  the  amount 
of  the  claim  of  the  said  Thomas,  against  the  said  Jesse  as  aforesaid, 
that  the  said  Thomas  should  refund  and  pay  over  the  same  to  the 
said  Jesse  when  collected,  to  the  full  amount  of  such  excess,  should 
there  be  any. 

In  pursuance  of  which  agreement,  and  for  the  considerations 
aforesaid,  an  absolute  delivery  of  the  said  goods  and  books  was 
made  to  the  said  Thomas,  by  the  said  Jesse,  and  the  said  Thomas  ac- 
cepted, and  took  open  and  absolute  possession  of  the  said  goods 
and  books,  of  which  the  said  Thomas  then  and  there  took  the  con- 
trol and  management,  and  the  open  and  avowed  possession,  by  the 
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consent  and  agreement  of  the  said  Jesse  as  aforesaid,  for  the  consi- 
deration aforesaid,  in  the  presence  of  the  said  Jesse,  and  of  the 
said  Henry  Stambach,  and  of  this  deponent.  And  further,  this 
deponent  says,  that  a  woman  whose  name  he  did  not  know,  came 
into  the  store  after  the  delivery  of  possession  as  aforesaid,  who 
wanted  some  goods  on  a  credit,  who  was  informed  by  the  said 
Jesse,  in  the  hearing  of  this  deponent,  and  in  his  presence,  that  he, 
the  said  Jesse,  had  no  further  interest  in  the  said  store,  and  that  he 
had  sold  out  to  the  said  Thomas,  to  whom  the  goods  then  belonged, 
and  whose  object  and  intention  was  to  sell  for  cash.  There  were 
other  persons  in  the  store  during  the  negociation,  and  after  the 
conclusion  thereof,  who  were  informed  of  the  sale  to  the  said  Tho- 
mas aforesaid.  And  this  deponent  further  says,  that  he  was  called 
upon  for  advice  in  relation  to  this  negociation,  made  between  the 
said  Jesse  and  the  said  Thomas,  and  was  made  acquainted,  as  this 
deponent  verily  believes,  with  every  fact  in  relation  thereto,  and 
there  was  not  to  the  knowledge  of  this  deponent  any  disposition 
to  keep  it  a  secret,  but  on  the  contrary,  was  entered  into,  and  con- 
cluded in  the  said  store  with  open  doors,  persons  coming  in  going 
out,  and  was  the  subject  of  general  conversation. 

And  this  deponent  further  says,  that  Mr  Morris,  (a  young  gen- 
tleman, formerly  in  the  store  of  Mr  Kern,  in  Pottsville)  was  em- 
ployed by  the  said  Thomas,  to  take  charge  of  the  goods  and  the 
books,  which  he  did  do  to  the  certain  knowledge  of  this  deponent, 
and  this  deponent  further  says,  that  the  course  pursued  by  the  said 
Thomas  in  this  transaction  with  Jesse,  was  in  accordance  with  the 
opinion  and  advice  of  this  deponent,  and  according  to  the  best  of 
the  knowledge  and  belief  of  this  deponent,  was  in  every  respect, 
fair,  open,  honourable  and  legal.  And  further,  upon  a  cross- 
examination  of  the  said  Volney  B.  Palmer,  by  William  Silvis,  on 
the  part  of  the  defendant,  who  appeared  at  the  same  time  and 
place  for  that  purpose,  the  following  were  the  questions  by  Mr 
Silvis,  and  answers  by  the  said  Volney  B.  Palmer. 

Upon  receiving  the  transfer  of  the  goods  and  books,  Thomas 
M'Elrath  executed  the  following  receipt: 

MR  JESSE  M'ELRATH, 

To  THOMAS  M'ELRATH,         Dr. 

For  accepting  a  draft  on  Wells,  Phillips  and  Henry  An- 
derson, $984  00 
Guaranteeing  debt  to  Mr  Cottrell,      -  40  00 
Do.          do.       B.  Peck,  41  00 
Do.          do.        M'Elrath  &  Bangs,  -                            5  75 
Do.          do.        Shelden  &  Vail,  331  40 
Do.          do.        Messrs  Titus,  104  97 
American  Pottery  Company,  69  70 
Walsh  &  Mallary,      -  61  00 
Cash  paid  lawyer's  fees,  15  00 
vi. — u 
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Travelling  expenses,  27  00 

Interest  and  postage,               -  4  62 


$1684  44 

Received  payment  for  the  above  by  stock  of  store  goods,  which 
I  take  into  my  possession  this  day. 

THOMAS  M'ELRATH. 

Llewellen,  July  30th,  1834. 

The  above  goods  will  be  sold  to  the  best  advantage  for  the  bene- 
fit of  the  above  debts. 

Assignment  written  in  day  book. 

I,  Jesse  M'Elrath,  for  value  received  do  assign  all  my  right, 
title,  and  claims  of  this  set  of  books,  to  Thomas  M'Elrath,  of  New 
York,  as  witness  my  hand.  JESSE  M'ELRATH. 

July  30th,  1834. 

There  was  a  great  deal  of  parol  and  written  evidence  given  in 
the  case  to  establish  the  allegation  of  fraud,  to  vitiate  the  assign- 
ment by  Jesse  to  Thomas  M'Elrath,  which  it  is  not  necessary  to 
detail. 

After  the  testimony  had  closed,  without  any  prayer  for  direction, 
the  court  (Blythe,  president)  thus  charged  the  jury: 

Charge  of  the  Court. — Whether  there  was  actual  fraud  on  the 
part  of  the  plaintiff,  in  purchasing  the  goods  and  accounts  from  his 
brother  Jesse,  is  a  question  of  fact  to  be  decided  by  the  jury.  But 
the  court  has  been  requested  to  instruct  you,  that  in  as  much  as 
there  was  an  agreement  between  the  plaintiff  and  his  brother  Jesse 
M'Elrath,  that  if  the  goods  and  accounts  transferred  by  Jesse  to 
the  plaintiff,  should  produce  more  than  sufficient  to  indemnify  the 
plaintiff  for  his  liability,  on  account  of  Jesse,  to  the  persons  from 
whom  Jesse  had  bought  the  goods  in  New  York,  the  plaintiff 
would  pay  Jesse  this  surplus,  this  was  in  law  fraudulent;  a  fraud 
per  se,  whether  any  fraud  was  actually  intended  or  not. 

In  answer  to  this,  the  court  instruct  you,  that  this  agreement  to 
return  the  surplus,  should  there  be  any,  to  Jesse,  did  not  necessa- 
rily render  the  transaction,  the  transfer  of  the  goods  and  accounts 
from  Jesse  to  the  plaintiff,  fraudulent  in  law,  a  fraud  per  se,  unless 
it  manifestly  appears  that  the  goods  and  accounts  were  more  than 
sufficient  to  indemnify  the  plaintiff;  but  if  it  manifestly  appears  that 
the  goods  and  accounts  were  more  than  sufficient  to  indemnify  the 
plaintiff  for  his  liability,  the  transfer  was  fraudulent  in  law,  a 
fraud  per  se,  whether  any  fraud  was  actually  intended  or  not. 

To  this  charge  defendants  excepted. 

Errors  assigned. 

1.  The  court  erred  in  their  charge  to  the  jury,  in  leaving  it  to 
them  to  decide,  whether  there  was  actual  fraud  on  the  part  of  the 
plaintiff  in  purchasing  the  goods  and  accounts  from  his  brother 
Jesse  M'Elrath,  without  calling  their  attention  to  the  evidence  on 
that  point,  when  the  whole  evidence  shows  conclusively,  that  it 
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was  the  intention  of  the  plaintiff  to  defraud  the  creditors  of  Jesse 
M'Elrath,  and  also  shows  that  the  goods  and  accounts  transferred  to 
him,  were  of  more  than  double  the  value  of  his  claims  against,  and 
liabilities  for  Jesse.  And  so  the  court  ought  to  have  told  the  jury, 
and  that  the  plaintiff  could  not  recover. 

2.  The  court  erred  in  instructing  the  jury,  that  the  agreement 
between  the  plaintiff  and  Jesse  M'Elrath,  to  return  the  surplus, 
should  there  be  any,  to  Jesse  M'Elrath,  did  not  necessarily  render 
the  transfer  of  the  goods  and  accounts,  from  Jesse  to  the  plaintiff, 
fraudulent  per  se,  unless  it  manifestly  appeared  that  the  goods  and 
accounts  were  more  than  sufficient  to  indemnify  the  plaintiff. 

Loeser,  for  plaintiff  in  error. 
Greenovgh,  for  defendant  in  error. 

PER  CURIAM. — The  ground  of  the  first  assignment  of  error, 
being  an  alleged  neglect  to  charge  in  a  way  not  indicated  by  any 
prayer  for  specific  direction,  might  possibly  do  for  a  new  trial,  but 
not  for  a  reversal;  and  the  second  is  without  foundation  in  law. 
In  every  assignment  for  the  payment  of  debts,  there  is  a  resulting 
trust  implied  from  the  very  nature  of  the  transaction;  and  it  is  cer- 
tainly not  an  index  of  fraud  to  express  what  the  law  would  imply. 
Even  a  creditor  excluded  from  the  trust,  is  not  impeded  by  it 
longer  than  is  necessary  to  turn  the  property  into  cash;  which  is 
sufficient  to  repel  the  legal  implication  of  fraud  from  delay.  The 
proper  limitation  to  this,  is,  that  the  amount  assigned  bear  a  rea- 
sonable proportion  to  the  debt  provided  for;  a  defect  in  which, 
would  be  evidence  of  fraud  in  fact,  which,  however,  is  not  a  sub- 
ject of  legal  direction.  Now  the  cause  was  put  to  the  jury,  as  if 
disparity  of  value  would  render  the  assignment  void,  without 
regard  to  actual  intention — a  direction  too  favourable  to  the  plain- 
tiff in  error,  who  has  consequently  no  room  for  complaint  here, 

Judgment  affirmed. 
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Kelly  against  Kelly. 

Testator  devised  to  his  son  and  three  daughters  certain  real  estate,  and  directed  the 
cash  and  outstanding  debts  (after  payment  of  his  debts)  to  be  equally  and  justly  dis'ided 
amongst  his  {bur  children.  By  a  codicil  reciting  the  death  of  one  of  his  said  daughters, 
he  gave  to  her  two  children  all  the  legacies  bequeathed  to  her,  and  also  gave  them,  "as 
a  part  of  said  legacies,  the  amount,  or  all  that  shall  be  recovered  on  a  note  for  1400 
dollars,  due  to  me  by  H.,  their  father."  The  note  stated  that  sum  to  be  a  part  of  H.'s 
legacy  at  the  testator's;  death,  and  that  it  was  to  draw  no  interest.  The  executor's 
account  showed  a  residuary  balance  of  2506  dollars  23  cents.  Held,  that  the  legatees 
in  the  codicil  were  not  entitled  to  the  amount  of  said  note  in  addition  to  their  mother's 
share;  but  that  the  note  formed  part  of  what  had  been  given  to  their  mother,  and  was 
therefore  their  portion  of  the  residue  of  testator's  personal  estate,  leaving  the  balance 
in  the  executor's  hands  for  distribution  amongst  the  three  other  legatees. 

WRIT  of  Error  to  the  common  pleas  of  York  county. 

Thomas  Kelly  against  Hugh  Bigham,  executor  of  John  Kelly, 
deceased. 

The  question  in  this  case  arose  upon  the  construction  of  the  will 
of  John  Kelly,  deceased;  for  the  determination  of  which  the  parties 
agreed  to  the  following  special  verdict: 

On  the  14th  of  May  1833,  the  defendant's  testator  made  his  will, 
and  on  the  16th  of  September  1834,  the  codicil  thereto  annexed, 
which  were  duly  proved,  and  letters  testamentary  granted  thereon 
in  March  1835,  to  the  defendant.  By  said  will,  testator  devised  to 
his  daughter  Catharine  one-third  part  of  several  tracts  of  land,  and 
sixty  shares  of  York  Bank  stock.  To  each  of  his  other  two  daugh- 
ters he  devised  one-third  of  said  tracts  of  land,  and  bequeathed  like- 
wise sixty  shares  of  York  Bank  stock.  To  his  son  Thomas  he  gave 
one  tract  of  land  and  sixty  shares  of  said  stock;  and  directed  his 
personal  property  not  disposed  of  by  his  will,  to  be  sold,  and  the 
cash  and  outstanding  debts,  after  payment  of  debts,  &c.,  to  be  equal- 
ly and  justly  divided  amongst  his  four  children,  or  their  heirs,  share 
and  share  alike.  Said  codicil  is  in  these  words:  "Whereas  my 
daughter  Catharine  is  now  dead,  I  will  and  bequeath  to  her  two 
daughters,  Margaret  Chase  M'Donald  and  Mary  Kelly  M'Donald, 
all  and  every  of  the  legacies  by  me  bequeathed  to  the  said  Catha- 
rine, to  go  directly  to  them  in  equal  shares,  and  as  tenants  in  com- 
mon; and  also  give  and  bequeath  to  the  said  Margaret  and  Mary, 
in  equal  shares,  as  a  part  of  said  legacies,  the  amount,  or  all  that 
shall  be  recovered  on  a  note  or  obligation  for  1400  dollars,  due  to 
me  by  Dr  Hugh  M'Donald,  their  father." 

The  defendant  took  upon  himself  the  execution  of  the  trust,  and 
filed  his  administration  account  thereof  on  the  14th  of  October  1836, 
by  which,  after  deducting  items  No.  13, 16  and  17  on  the  debit  side, 
(which  items  arose  from  land  devised  to  testator's  daughters,)  the 
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note  in  the  said  codicil  being  credited  in  said  account,  there  is  a 
residuary  balance  in  accountant's  hands  of  2506  dollars  23  cents. 

The  plaintiff  is  the  son  of  the  testator  named  in  said  will.  Dr 
Hugh  M'Donald  was  the  husband  of  testator's  daughter  Catharine, 
and  shortly  after  testator's  decease  became,  by  appointment  of  the 
orphans'  court,  guardian  of  the  estate  of  his  surviving  daughter, 
Mary  K.  M'Donald.  Margaret  C.  M'Donald  died  intestate  in  June 
1835. 

The  note  of  the  said  M'Donald  mentioned  in  the  codicil,  and 
credited  by  item  No.  63  in  said  administration  account,  is  in  the 
words  and  figures  following: 

"April  15th,  1833.  I  promise  to  pay  Col.  John  Kelly  1400  dol- 
lars, which  is  a  part  of  my  legacy.  At  his  death  this  obligation  to 
draw  no  interest  by  the  consent  of  said  John  Kelly.  Witness  my 
hand  and  seal.  HUGH  M'DONALD."  [L.  s.J 

If  the  said  note  of  said  M'Donald  is  by  said  codicil  given  to  his 
children  over  and  above  their  other  legacies,  then  judgment  for 
plaintiff  for  626  dollars  55  cents. 

If  the  plaintiff  be  entitled  to  the  one-third  of  the  whole  .balance 
of  the  account,  as  confirmed,  (excepting  said  items,  No.  13,  16  and 
17,  on  the  debit  side,)  said  note  merely  preventing  the  legatees  in 
the  codicil  from  recovering  until  the  other  legatees  have  received  an 
amount  equal  to  the  note,  then  judgment  for  him  for  835  dollars  41 
cents. 

If  the  plaintiff  be  entitled  to  one-fourth  part  of  the  whole  balance, 
(after  deducting  said  items,  No.  13,  16  and  17,  on  the  debit  side,) 
and  adding  to  it  the  amount  of  the  note  in  question,  then  judgment 
for  plaintiff  for  976  dollars  55  cents. 

The  court  below  (Durkee,  president)  rendered  a  judgment  for 
835  dollars  41  cents. 

Error  assigned. 

Judgment  should  have  been  for  626  dollars  55  cents. 

Barnitz,  for  plaintiff  in  error. 
Chap in ,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — In  May  1833,  when  the  testator  made  his  will, 
he  had  one  son  and  three  daughters,  making  in  all,  four  children. 
It  would  seem,  from  the  tenor  of  the  will,  that  it  was  his  intention 
to  give  his  three  daughters  equal  portions  of  his  estate.  The  terms 
of  the  will  indicate  tliis  very  clearly,  and  the  devises  and  bequests 
therein  made  to  them  appear  to  be  in  exact  accordance  with  such 
intention.  A  short  time,  however,  before  the  making  of  his  will, 
in  the  preceding  month,  the  testator  advanced  to  his  son-in-law, 
Doctor  Hugh  M'Donald,  the  husband  of  his  daughter  Catharine, 
1400  dollars,  and  took  from  him  his  single  bill,  promising  to  pay 
the  same  to  the  testator;  which  is  therein  stated  to  be  a  part  of  the 


158  SUPREME  COURT  [ffarrisburg 

[Kelly  v.  Kelly.] 

legacy  of  the  said  Hugh  at  the  death  of  the  testator;  and  that  it  is 
to  draw  no  interest.  By  the  will  the  testator  gave  to  his  son,  the 
plaintiff  below,  his  mansion  plantation,  containing  about  nine  hun- 
dred acres,  with  the  appurtenances,  which  was  probably  a  more 
valuable  portion  of  his  real  estate  than  he  gave  to  either  of  his 
daughters:  but  in  respect  to  the  personal  estate,  he  seems  to  have 
wished  to  place  them  all  on  an  equal  footing  with  each  other;  for 
he  first  gives  to  each  of  them  certain  specific  legacies  out  of  it,  of 
unequal  value ;  giving  to  some  less  and  to  others  more,  because  he 
had  previously  advanced  less  to  the  latter  than  to  the  former;  and 
by  this  means  he  intended  to  make  them  all  participate  equally  in 
what  he  considered  was  only  a  part  of  his  personal  estate :  he  then, 
in  so  many  words,  directs  that  the  residue  thereof,  consisting  of 
"  cash  and  outstanding  debts,"  shall  be  equally  divided  among  his 
four  children,  naming  them.  No  specific  notice  is  taken  in  the  will 
of  the  1400  dollars,  previously  advanced  to  his  son-in-law,  Doctor 
M'Donald;  but  from  the  design  of  the  testator,  as  evidenced  by  his 
will,  to  make  his  children,  and  especially  his  daughters,  equal  par- 
ticipants in  his  personal  estate,  it  would  seem  not  only  fair,  but 
necessary,  in  order  to  effectuate  this  his  design,  to  consider  the 
1400  dollars  as  intended  to  be  embraced  by  him  in  the  residue  of 
his  personal  estate;  which  he  describes  as  consisting  of  "cash  and 
outstanding  debts:"  and  this  will  also  accord  with  the  declaration 
contained  in  the  obligation  or  bill  given  for  the  payment  of  it,  which 
states  it  to  be,  in  part  of  the  Doctor's  legacy,  which  must,  as  I  ap- 
prehend, have  been  intended  rather  to  allude  to  a  legacy  that  was 
designed  for  his  wife,  and  not  for  himself  unconnected  with  her. 
If  it  be  not  now  considered  as  part  of  the  residue  of  the  personal 
estate,  but  as  an  advancement  to  the  Doctor,  for  and  on  account  of 
his  wife,  over  and  above  what  is  mentioned  in  the  will,  then  the 
clear  intention  of  the  testator,  throughout  the  whole  scope  and  tenor 
of  it,  which  was  equality  of  donation,  would  thereby  be  defeated: 
but  the  codicil,  even  if  his  intention  in  regard  to  this  were  in  the 
least  doubtful,  renders  it  perfectly  manifest  and  certain;  because, 
after  giving  to  the  two  children  of  his  daughter  Catharine,  she  being 
then  dead,  what  he  had  intended  for  and  given  by  his  will  to  their 
mother,  he  mentions  the  obligation  of  their  father  for  the  1400  dol- 
lars, and  declares  in  positive  terms,  that  he  bequeaths  it,  or  all  that 
shall  be  recovered  of  it,  to  them  "as  a  part  of  said  legacies;"  mean- 
ing, clearly,  as  a  part  of  what  he  had,  by  his  will,  given  to  their 
mother,  and  then,  by  his  codicil  thereto,  bequeathed  and  given  to 
them.  He  also  speaks  of  the  1400  dollars  as  a  debt  due  to  him, 
which  would  seem  to  bring  it  within  the  terms  of  the  residuary 
bequest:  his  words  are,  "a  note  or  obligation  for  1400  dollars,  due 
to  me  by  Doctor  Hugh  M'Donald,  their  father."  It  would,  there- 
fore, rather  seem  that  he  meant  to  include  these  1400  dollars  in  the 
residue  of  his  personal  estate,  as  forming  a  part  of  it,  when  he  de- 
scribes it  as  consisting  of  "cash  and  outstanding  debts.7'  If  this 
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be  so,  then  it  is  clear,  under  this  view  of  the  case,  that  the  plaintiff 
below  had  a  right  to  claim,  as  the  very  lowest  sum  coming  to  him, 
the  835  dollars  41  cents,  for  which  judgment  was  entered  by  the 
court  below,  in  his  favour:  but  it  does  not  appear  so  clear  that  he 
was  entitled  to  recover  the  larger  sum  of  976  dollars  55  cents, 
claimed  by  him;  this  was  the  one-fourth  of  the  residue  of  the  per- 
sonal estate,  if  the  1400  dollars  be  added  and  taken  as  a  part  of  it. 
The  terms  of  the  codicil,  perhaps,  are  not  altogether  free  from  am- 
biguity ;  for  if  the  testator  supposed,  as  it  is  possible  he  may,  at  the 
time  of  making  the  codicil,  that  the  1400  dollars  would  be  less  than 
one-fourth  of  the  residue  of  his  personal  estate,  including  this  money 
as  a  part  thereof,  it  might  then  be  fairly  inferred  that  he  intended 
to  give  the  whole  of  the  1400  dollars  to  his  granddaughters,  as  so 
much  of  their  portion  of  the  residue.  But  it  may  be,  that  instead 
of  this,  he  thought  it  doubtful  whether  the  1400  dollars  could  be 
recovered  from  their  father,  and  therefore  intended  that  they  should 
receive  the  whole  of  it,  if  they  could  obtain  it;  but  nothing  else  or 
more,  in  any  event,  out  of  the  residue  of  his  personal  estate,  unless 
it  should  happen  to  exceed  in  amount  four  times  1400  dollars;  in 
which  event  the  testator  probably  intended  they  should  each  receive 
one-eighth  of  such  excess. 

But  seeing  the  writ  of  error  has  been  sued  out  here  by  the  exe- 
cutor of  the  will  of  the  testator,  who  was  the  defendant  below,  and 
it  is  he  that  complains  of  the  judgment  of  the  court  there,  and  not 
the  plaintiff,  we  must  take  it  that  the  plaintiff  below  is  satisfied 
with  the  judgment  in  his  favour;  and  hence  it  would  be  useless 
and  unavailing  to  either  party  to  decide  this  latter  question.  We 
therefore  express  no  opinion  in  regard  to  it. 

Judgment  affirmed. 


Deardorff's  Appeal. 

After  an  estate  has  been  settled  and  releases  executed  by  the  legatees  to  the  execu- 
tor, which  have  been  acquiesced  in  for  a  number  of  years,  and  until  the  executor's 
death,  the  accounts  will  not  be  opened,  and  the  representative  of  the  executor  compelled 
to  account  according  to  a  strict  calculation  of  interest. 

APPEAL  from  the  decree  of  the  orphans'  court  of  York  county, 
upon  the  settlement  of  the  estate  of  Jacob  DeardorfF,  deceased. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion  of  the 
Court. 

Barnitz,  for  the  appellant. 
Evans,  for  the  appellees. 
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The  opinion  of  the  Court  was  delivered  by 

SERJEANT,  J. — It  appears  that  the  testator,  Jacob  Deardorff, 
made  his  will  in  the  year  1798,  and  thereby  bequeathed  specific 
pecuniary  legacies  to  his  numerous  children,  payable  at  different 
periods,  and  made  them  also  residuary  legatees.  He  appointed 
Isaac  Deardorff  and  another,  his  executors,  who  proved  the  will 
and  administered.  Various  payments  on  account  were  made  from 
time  to  time  by  the  executors,  to  the  different  children,  some  of 
whom  had  removed  from  the  state,  till  at  length,  settlements  were 
made  with  eight  of  them,  and  their  releases  given  to  the  executors 
under  seal,  reciting  the  will  and  legacies,  specific  and  residuary, 
and  acknowledging  the  payments  of  certain  sums  in  full,  and 
thereby  releasing  all  legacies,  dues,  duties  and  demands,  whatso- 
ever. One  of  them,  Rebecca,  released  only  her  claim  on  account 
of  her  specific  legacy.  There  were  three  who  did  not  release. 
These  releases  were  given  at  various  times,  from  1810  to  1822, 
when  the  releasors  were  of  mature  age,  the  latest  being  dated  in 
1822.  In  1822,  Isaac  Deardorff  settled  his  account  in  the  orphans' 
court,  and  soon  afterwards  died.  In  1835,  proceedings  were  com- 
menced against  his  executor,  George  Deardorff,  and  auditors  were 
appointed,  who  disregarded  all  these  releases,  and  calculated  inte- 
rest accounts  respectively  to  the  times  of  the  first  payments,  de- 
ducted the  payments,  and  again  calculated  interest  on  the  balances, 
in  the  ordinary  mode  of  calculation,  thereby  charging  the  appellant 
with  various  amounts,  from  less  than  12,  to  upwards  of  300  dollars 
in  favour  of  the  respective  legatees.  One  of  the  legatees  who 
released,  was  found  to  be  overpaid. 

It  does  not  appear  on  this  record,  at  whose  instance  the  execu- 
tor was  cited,  or  who  are  urging  an  account;  but  it  is  a  matter  of 
very  considerable  moment,  not  only  to  the  respondent,  but  to  exe- 
cutors and  others  generally,  if  releases  given  under  circumstances 
like  the  present,  are  to  be  treated  as  nullities,  and  executors  who 
have  paid  over  moneys  to  legatees  on  the  faith  of  them,  are,  at  a 
remote  period,  to  be  charged  on  a  strict  calculation  of  interest,  for 
amounts,  which  they  must  have  considered  had  been  long  since 
settled  and  determined.  The  general  rule  at  law  is,  that  where  a 
party  having  a  claim,  thinks  fit  to  release  it,  such  release  is  bind- 
ing. Formerly,  releases  were  construed  with  much  nicety  and 
great  strictness,  and  being  considered  as  the  deed  or  grant  of  the 
party,  were,  according  to  the  rule  of  law,  taken  strongest  against 
the  releasor.  They  now,  however,  receive  such  interpretation  as 
other  grants  and  agreements,  and  are  favoured  by  the  judges,  as 
tending  to  repose  and  quietness.  5  Bac.  Mr.  681,  and  cases 
cited.  A  release  is  good  without  any  consideration.  Coe.  v.  Hut- 
ton,  1  Serg.  8f  Rawle  408.  Relief  against  a  release,  it  is  true,  is 
given  both  by  courts  of  law  and  equity,  in  the  same  manner  as 
against  other  contracts,  under  particular  circumstances;  as  where 
it  is  in  evidence  that  it  was  obtained  by  fraud,  or  misrepresenta- 
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tion,  suppressio  veri,  or  suggestio  falsi,  or  has  been  executed  by 
one  ignorant  of  his  rights,  and  not  in  a  situation  to  inform  himself 
of  them.     So,  when  undue  advantage  is  taken  of  the  weakness  or 
necessities  of  the  party,  or  when  there  exists  a  confidential  personal 
relation,  as  if  obtained  by  the  guardian  from  his  ward,  shortly  after 
coming  of  age,  or  by  an  attorney  from  his  client,  or  by  a  trustee  from 
cestui  que  trust.     These,  however,  constitute  exceptions  to  the 
rule,  founded  on  special  circumstances,  and  not  the  rule  itself.    In  the 
case  before  us,  the  releasors  were  of  mature  age,  capable  of  judging 
of  their  rights,  and  of  settling  and  adjusting  claims,  and  of  executing 
releases  on  receiving  payment  of  what  they  deemed  just;  and  the 
executors  were  competent  to  receive  them.     The  parties  have  now 
acquiesced,  some  of  them  for  upwards  of  twenty  years,  and  all  for 
upwards  of  thirteen  years,  and  till  long  after  the  death  of  the  exe- 
cutor, who  must  have  died  in  the  belief  that  these  accounts  were 
settled,  and  that  his  estate  was  at  his  own  disposal,  freed  from  any 
liability  or  claim  on  account  of  them.   Should  such  releases  be  now 
treated  as  of  no  validity,  and  strict  calculation  of  interest  be  gone 
into,  no  executor  could  have  settled  up  his  affairs  safely  without  a 
lawsuit  for  each  legacy;  for,  until  the  new  code  of  the  year  18 34,  no 
legacy  was  recoverable,  except  by  an  action  at  law  in  the  court  of 
common  pleas,  and  the  statutes  of  limitation  did  not  run.     Some  of 
these  legatees  lived  out  of  the  state;  it  was  not  the  duty  of  the  execu- 
tor to  follow  them,  and  pay  the  legacies.  It  was  their  duty  to  demand 
them.    For  aught  we  know,  the  executor  may  have  had  the  money 
lying  by  him  unemployed,  waiting  for  them;  and  various  other 
reasons  may  be  suggested,  why  he  should  not  in  equity  have  been 
charged  with  such  calculation  of  interest.     It  has  been  common  for 
executors,  who  were  anxious  to  settle  estates  and  pay  over  the 
money  in  their  hands,  to  do  so,  and  take  releases;  and  the  act  of  the 
1 5th  of  April  1828,  authorizes  them,  as  well  as  guardians  and  others, 
to  have  such  releases  acknowledged  and  recorded.    Chancery  would 
not  open  an  account  for  such  purpose  after  a  lapse  of  years,  and  after 
the  death  of  the  accountant.  To  use  the  language  similar  to  thatof  C. 
J.  TILGHMAN,  in  the  case  of  Wentz  v.  Dehaven,  1  Serg.  fy  Rawle 
317,  it  would  be  most  unjust,  and  against  all  good  conscience,  if, 
after  a  lapse  of  thirteen  and  more  years,  during  which,  the  releasee 
and  his  family  relied  on  these  releases,  and  regulated  their  affairs 
accordingly,  the  account  is  to  be  opened  and  resettled,  the  releases 
treated  as  nullities,  and  that  without  a  single  circumstance  shown, 
warranting  the  interference  of  a  court  of  law  or  equity,  to  over- 
throw the  arrangements  formerly  made  by  the  parties  themselves, 
and  so  long  acquiesced  in.     We  are,  therefore,  of  opinion,  that  the 
court  erred  in  confirming  the  report  of  the  auditors;  that  the  releases 
must  be  deemed  binding  and  conclusive,  and  that,  as  respects  those 
only  who  have  not  released,  the  report  of  the  auditors  ought  to 
have  been  confirmed  by  the  court. 

Decree  reversed  as  to  Daniel,  Jacob,  John,  Samuel,  Hannah, 
vi. — v 
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Peter,  Abraham  and  Benjamin  Deardorff;    and  confirmed  as  to 
the  rest,  viz :  Rebecca,  Mary  and  Elizabeth  Deardorff. 


M'Kennan  against  Sterrett. 

In  articles  of  agreement  for  the  purchase  and  sale  of  land,  the  vendee  agreed  to  pay 
one  half  of  the  purchase  money  in  hand,  as  soon  as  the  vendor  made  him  a  title  for 
the  land,  and  the  remaining  half  in  three  equal  annual  payments,  the  vendee  to  have 
immediate  possession.  Held,  that  the  one-half  of  the  purchase  money  was  not  due,  nor 
did  interest  upon  it  accrue  until  the  title  was  made ;  and  that  the  remaining  half  be- 
came due  in  annual  payments  thereafter. 

ERROR  to  the  special  court  of  common  pleas  of  Mifflin  county. 

Samuel  Sterrett  against  Patrick  M'Kennan.  This  action  was 
brought  to  recover  the  purchase  money  due  upon  the  following 
article  of  agreement. 

"An  article  of  agreement,  made  and  concluded,  this  14th  day 
of  November  1814,  by  and  between  Samuel  Sterrett,  of  the  one 
part,  and  Patrick  M'Kennan,  of  the  other  part;  witnesseth,  that 
the  said  Samuel  Sterrett  doth  agree  to  sell  unto  the  said  M'Kennan 
ten  acres  of  the  east  end  of  his  place,  joining  David  Alexander, 
John  M'Cahan,  and  James  Sterrett,  with  the  usual  allowance, 
for  the  amount  of  45  dollars  per  acre,  and  said  Sterrett  is  to 
give  a  clear  right  for  the  same;  and  said  Patrick  M'Kennan,  on  his 
part,  agrees  to  pay  said  Sterrett  the  one-half  in  hand,  as  soon  as  he 
makes  him  a  right  for  the  above  ten  acres  of  land,  and  the  remain- 
ing half  in  three  yearly  payments.  But  if  the  said  Sterrett's  place 
is  taken  from  him  by  law,  he  is  to  pay  said  M'Kennan  for  all  the 
improvements  he  makes  on  the  above  ten  acres,  either  in  raising  a 
house  or  otherwise.  In  witness  whereof,  the  parties  have  here- 
unto set  their  hands  and  seals,  the  above  date,  witness  present  " 

M'Kennan  went  into  possession  of  the  land,  in  1815,  and  has 
occupied  it  ever  since.  On  the  21st  of  March  1834,  Sterrett  ten- 
dered him  the  title,  and  brought  this  action,  to  recover  the  purchase 

mone'y- 

The  only  question  of  any  importance  in  the  cause  was,  whether 
the  plaintiff  was  entitled  to  recover  interest  upon  the  purchase 
money,  from  the  time  he  took  possession  of  the  land,  in  1815,  or 
only  from  the  time  the  title  was  tendered,  on  the  21st  of  March 
1834. 

The  court  below  was  of  opinion,  and  so  instructed  the  jury,  that 
the  plaintiff  was  entitled  to  recover  interest  from  the  time  the  de- 
fendant took  possession.  This  was  the  subject  of  the  error  as- 
signed. 
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Fisher,  for  plaintiff  in  error,  contended,  that  money  would  not 
bear  interest,  until  it  was  due,  and  that  may  as  well  depend  upon 
an  unfixed  event  as  upon  certain  time.  By  the  contract  of  the 
parties,  the  money  was  to  become  due  upon  the  happening  of  a 
certain  event,  the  tendering  of  the  title;  and  that  it  was  not  ten- 
dered sooner,  was  without  the  fault  of  the  defendant. 

Parker  and  Benedict,  contra.  Principles  of  justice  require  that 
the  defendant  should  pay  interest,  for  he  has  had  its  equivalent, 
the  possession  of  the  land. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  exception  on  which  the  plaintiff  in  error  princi- 
pally relies,  is  in  that  part  of  the  charge,  which  relates  to  the  inte- 
rest. At  the  time  of  the  contract,  both  parties  were  aware  that 
Sterrett  had  no  title;  notwithstanding  which,  M'Kennan  was  to 
take  immediate  possession,  as  appears,  from  that  clause  which 
stipulates,  that  if  M'Kennan  is  deprived  of  the  property,  Sterrett 
will  pay  him  for  all  the  improvements,  either  in  buildings  or  other- 
wise. With  a  full  knowledge  of  all  the  facts,  Sterrett  agrees  to 
sell  M'Kennan  ten  acres  of  land,  with  the  allowance,  for  45 
dollars  per  acre,  and  Sterrett  agrees  to  give  him  a  clear  title. 
The  payments  are  to  be  one-half  in  hand,  as  soon  as  he  makes 
him  a  right  Jor  the  ten  acres  of  land,  and  the  remaining  half  in 
three  yearly  payments.  Now  nothing  can  be  clearer,  than  that 
until  tender  of  title,  the  vendor  is  not  entitled  to  payment  of  the 
purchase  money ;  and  it  is  a  general  principle,  that  interest  is  not 
demandable  of  right,  until  the  debt  is  due,  except  in  pursuance  of 
the  terms  of  an  express  contract;  and  no  contract  is  here  alleged.  But 
the  argument  is,  that  the  vendee  took  possession,  and  as  he  enjoys 
the  profits,  he  ought  to  pay  interest.  And  this  is  true  in  ordinary 
cases,  where  a  time  is  fixed  for  the  payment  of  the  purchase  money; 
but  the  right  to  take  immediate  possession  was  part  of  the  contract, 
and  the  vendee's  having  taken  the  possession  cannot  affect  the  con- 
struction of  that  clause  in  the  agreement  on  which  the  debt  is  only 
recoverable  after  a  clear  title  is  made.  A  different  construction 
would  render  the  vendor  careless  of  obtaining  and  tendering  a  title, 
as  he  would  be  sure  of  legal  interest,  from  the  time  the  vendee 
took  possession.  Why  this  extraordinary  delay  took  place,  we 
have  not  been  informed;  but  there  is  nothing  which  leads  us  to  be- 
lieve that  it  arose  from  the  fault  of  the  vendee.  The  court  are, 
therefore,  of  opinion,  that  interest  is  only  demandable  from  the 
time  of  the  tender  of  title,  and  that  the  remaining  half  of  the  pur- 
chase money,  payable  in  three  yearly  payments,  are  due  annually 
after  that  period. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Yoter  against  Sanno. 

The  delivering  up  of  a  paid  prize-ticket  in  a  lottery  subsequently  suppressed,  'raises 
a  presumption  of  loss  sufficient!  to  let  in  proof  of  contents;  and  though  it  is  usually  the 
business  of  a  jury  to  deal  with  presumptions  of  mere  fact,  yet  as  preliminary  evidence 
in  chief,  they  are  ground  of  adjudication  by  the  court. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

Action  of  assumpsit.     John  Yoter  against  Michael  Sanno. 

This  action  was  brought  by  the  plaintiff  upon  an  alleged  agree- 
ment between  him  and  the  defendant,  by  which  they,  being  each 
the  owners  of  a  ticket  in  the  Union  Canal  Lottery,  agreed  to  share 
with  each  other  whatever  might  be  drawn  by  either.  Yoter's 
ticket  drew  a  prize  of  1  dollar  and  25  cents — and  Sanno's  a  prize 
of  5000  dollars.  Sanno  received  the  money  which  his  ticket  drew, 
and  denied  that  any  such  contract  or  agreement  was  made  between 
them.  And  this  action  was  brought  to  recover  one  half  the  pro- 
ceeds. 

The  plaintiff  offered  N.  Ulerich  as  a  witness,  to  testify  in  rela- 
tion to  the  ticket  of  Sanno  which  drew  the  prize. 

The  defendant  objected  to  the  evidence  until  the  ticket  be  pro- 
duced or  its  loss  accounted  for. 

The  plaintiff  then  gave  the  following  evidence  to  the  court. 

Nicholas  Ulerich,  sworn. — On  a  market  morning  Mr  Yoter  and 
Mr  Sanno  came  to  my  house.  Sanno  purchased  either  a  half  or  a 
quarter  ticket  in  the  Union  Canal  Lottery  for  his  wife,  and  an 
eighth  for  himself,  and  Yoter  said  that  he  had  purchased  an  eighth 
also,  and  said,  suppose  Sanno,  you  and  I  put  our  eighths  together, 
and  whatever  they  draw  each  shall  have  half.  Sanno  said  he  was 
agreed,  and  Yoter  then  said,  well,  do  you  take  my  ticket  and  put 
it  in  your  pocket  book  with  yours,  and  whatever  they  draw  we 
will  each  have  half.  Sanno  said,  we  need  not  do  that,  you  can 
trust  me,  and  I  trust  you,  and  whatever  they  draw  we  will  divide ; 
and  they  were  thus  agreed,  and  they  took  a  drink  for  luck.  This 
was  the  spring  of  1833.  This  was  the  scheme  exhibited  to  Mr 
Sheaffer  after  the  drawing. 

George  W.  Sheaffer,  sworn. — Mr.  Sanno  brought  the  ticket  to 
me  after  the  drawing,  and  I  took  it  to  Philadelphia  for  him,  and 
received  the  money  for  him  at  Yates  &  M'Intyre's  office,  in  April 
1833;  it  was  an  eighth,  and  I  received  531  dollars  and  25  cents, 
and  paid  it  to  Mr  Sanno.  Mr  Watts  called  on  me  to  know  where 
I  got  the  money,  and  I  told  him ;  after  that,  some  time  last  summer, 
I  went  to  the  same  place  in  Philadelphia,  and  the  office  was  not 
then  kept  there,  but  I  heard  they  had  an  office  in  Chesnut  street, 
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and  one  of  the  partners  lived  in  Camden;  the  other  I  think  he  said 
was  dead. 

F.  Watts,  Esq.,  sworn. — I  went  to  Philadelphia,  to  the  office  to 
which  Mr.  Sheaffer  directed  me  that  he  had  taken  the  ticket,  and 
inquired  for  Yates  &  M'Intyre,  to  whom  he  had  delivered  it,  and 
from  whom  he  had  received  the  money;  the  office  was  not  then 
kept  there,  but  I  was  referred  to  another  person,  who  had  been  a 
clerk  in  the  office  at  the  time;  I  found  him  in  Chesnut  street;  he 
said  that  he  had  no  such  paper  as  the  ticket,  that  either  Yates  or 
M'Intyre  was  dead,  and  the  survivor  lived  in  New  York.  I  in- 
quired if  it  was  likely  the  survivor  would  know  any  thing  about 
the  ticket;  he  informed  me,  that  they  were  in  the  habit,  in  the 
office,  occasionally,  of  burning  papers  to  prevent  so  great  an  in- 
cumbrance,  and  he  had  no  doubt  from  that  circumstance,  this 
ticket  had  been  destroyed.  I  inquired  if  any  inquiry  of  the  survi- 
vor would  be  likely  to  be  of  use ;  he  said,  he  presumed  he  would 
know  nothing  about  it.  The  clerk  referred  to,  also  stated  that  he 
thought  that  the  survivor  had  only  taken  documents  of  some  value 
in  their  business  with  him. 

The  court  below  was  of  opinion  that  the  loss  of  the  ticket  was 
not  sufficiently  accounted  for,  and  rejected  the  evidence, 

Watts,  for  plaintiff  hi  error. 

Penrose  and  Alexander,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — There  are  presumptions  of  mere  fact,  which  are 
of  growing  importance  in  the  application  of  evidence,  and  which 
temper  the  severity  of  its  rules  as  abstractions,  by  adapting  them 
more  intimately  to  convenience  and  justice  in  practice.  Standing 
towards  the  circumstances  from  which  they  spring,  in  the  relation 
of  cause  and  effect,  they  are  founded,  not  in  artificial  connections, 
but  in  the  current  of  human  affairs;  nor  have  they  a  technical 
force  beyond  their  natural  power  of  creating  belief.  They  are 
conclusions  from  experience,  that  the  same  consequences  usually 
proceed  from  the  same  causes,  which  dispense  with  proof  of  cir- 
cumstances that  usually  attend  particular  actions.  Such  is  the 
presumption  of  guilt  from  the  possession  of  goods  recently  stolen ; 
of  illegitimacy  from  recency  of  birth  after  the  husband's  first  access; 
and  of  many  other  facts  inferred  from  the  conduct  of  the  parties, 
of  which  other  examples  are  given  in  2  Stark.  Ev.  (Gerhard's 
ed.}  684.  Though  it  is  usually  the  business  of  the  jury  to  deal 
with  these  presumptions  of  mere  fact,  they  furnish  a  ground  of 
adjudication  by  the  court,  when  they  are  preliminary  to  evidence 
in  chief.  What,  then,  is  the  presumptive  fate  of  a  prize-ticket  after  it 
has  been  presented  and  paid,  and  when  the  lottery  has  been  sup- 
pressed ?  Undoubtedly  destruction.  Being  of  no  greater  value 
to  any  one  connected  with  the  office,  than  a  bit  of  waste  paper, 
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there  would  be  no  motive  to  preserve  it.  In  fact,  it  would  be  the 
interest  of  the  managers  to  destroy  it,  in  order  to  prevent  it  from 
getting  into  hands  that  might  put  them  to  proof  of  having  paid  it. 
In  this  instance  the  office  was  discontinued,  and  the  managers 
were  either  dead,  or  had  gone  from  the  state.  To  have  preserved 
a  mass  of  tickets,  such  as  must  have  been  accumulated  in  many 
years,  would  have  been  not  only  useless,  but  burthensome ;  and 
the  presumption  of  their  destruction  or  loss,  is  as  violent  as  it 
would  be  in  the  case  of  a  tattered  bank  note  traced  home,  imme- 
diately before  a  new  emission  of  a  different  stamp.  Who  will  say 
that  parol  evidence  of  a  bank  note  even  in  actual  circulation, 
might  not  be  given  on  proof  that  it  could  not  be  followed  to  the 
hands  of  a  particular  holder  ?  Having  no  clue  to  it,  it  would  be 
effectively  a  lost  note  to  the  party  desirous  of  using  it;  and  it 
would  be  very  like  a  denial  of  justice,  to  preclude  him  from  show- 
ing its  contents  by  the  best  evidence  in  his  power.  Why  does  the 
law  tolerate  secondary  evidence  of  a  paper  withheld  ?  Simply, 
because  it  is  all  that  the  party  can  be  expected  to  give;  and  the 
fact  of  inability  deduced  from  the  nature  of  the  circumstances,  is 
sufficient  for  the  exigence,  without  regard  to  the  paper's  existence. 
So  far  as  this  principle  is  involved,  the  decision  in  Gray  v.  Pent- 
land,  2  Serg.  8,'  Rawle  23,  rests  upon  peculiar,  if  not  questionable 
grounds.  It  seems  to  have  been  thought,  that  secondary  evidence 
of  contents,  may  not  be  given  when  the  paper  is  in  existence, 
though  inaccessible,  except  in  two  specific  cases — when  it  is  lost, 
or  where  it  is  in  the  hands  of  the  opposite  party.  The  rule,  how- 
ever, is  broad  enough  for  every  case  which  affords  not  a  presump- 
tion that  better  might  be  had;  and  the  authorities  cited  on  the 
occasion  show  it  to  be  so.  But  the  "chief  justice  ultimately  put 
the  cause  on  its  true  foundation.  The  case,  he  said,  was  one  of 
those  in  which  the  law  is  restrained  by  public  policy  from  enforc- 
ing the  production  of  papers,  and  consequently  from  doing  the 
same  thing  in  effect,  by  receiving  proof  of  their  contents.  Be  that 
as  it  may,  there  was  a  presumption  of  loss,  in  this  case,  which, 
while  unrebutted,  made  ample  way  for  evidence  of  contents. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Lobach's  Case. 


The  acceptance  of  a  devise  of  land,  charged  with  the  payment  of  a  legacy,  creates  a 
personal  liability  for  its  payment  on  the  part  of  the  devisee. 

A  judicial  sale  of  land  divests  it  of  the  lien  of  a  legacy  payable  in  annual  instalments, 
not  due  and  payable  at  the  time  of  the  sale. 

APPEAL  from  the  decree  of  the  court  of  common  pleas  of  Cum- 
berland county. 

The  real  estate  of  Peter  Lobach,  deceased,  was  sold  by  the  sheriff 
for  3530  dollars,  and  the  proceeds  were  brought  into  court  for  ap- 
propriation: they  were  claimed  respectively  by  Joseph  Taylor,  the 
administrator  de  bonis  non,  with  the  will  annexed  of  Andrew  Lo- 
bach, deceased,  by  the  judgment  creditors  of  the  said  Peter  Lobach, 
deceased,  and  by  Gilbert  Searight,  under  a  voluntary  assignment 
for  the  benefit  of  his  creditors,  made  by  Peter  Lobach,  in  his  life- 
time. The  questions  arose  out  of  the  construction  of  the  will  of 
Andrew  Lobach,  deceased,  by  which  Peter  Lobach  derived  the 
land  which  was  sold.  The  material  parts  of  that  will  are  as  follows: 

"  And  as  for  my  dwelling  plantation  whereon  I  now  live,  I  give 
and  devise  the  same  unto  my  two  sons  which  are  here  with  me 
now,  containing  two  hundred  and  thirty -seven  acres  and  some 
perches,  and  the  allowance,  and  also  fifty  acres  of  mountain  land, 
together  with  the  same,  unto  my  said  two  sons,  Joseph  and  John 
Lobach,  undivided  under  and  subject. 

"The  following  payments  and  dowry,  and  also,  for  a  certain  time, 
five  horse  creatures,  my  two  wagons,  my  ploughs  and  harrows, 
until  my  debts  is  all  paid  out  of  all  my  lands;  and  I  give  also  each 
of  them,  my  said  sons,  a  cow  out  of  my  stock  soon  after  my  decease. 
And  the  said  two  sons  shall  jointly,  according  to  each  one's  share 
of  the  land,  so  as  they  may  at  any  time  divide  the  same,  all  the 
aforesaid  dowry  and  reservations,  unto  my  said  wife  give  and  ob- 
serve unto  her  yearly  and  every  year,  as  above  mentioned. 

"  They  shall  also  pay  for  the  said  plantation  the  sum  of  40  dol- 
lars per  acre,  and  for  the  mountain  land  they  shall  pay  20  dollars 
per  acre,  in  the  following  payments;  that  is  to  say,  in  400  dollars 
yearly  payments,  until  the  whole  is  fully  paid  for;  and  this,  my 
last  will  and  testament,  shall  be  their  sufficient  right  and  title  to 
have  and  hold  the  said  two  tracts  of  land,  under  the  same  right  as 
I  myself  possess,  to  them,  their  heirs  and  assigns  forever. 

"  And  whereas  I  have  a  certain  plantation  in  South  Middleton, 
Cumberland  county,  containing  two  hundred  and  sixty-two  acres, 
and  the  allowance,  whereon  my  son,  Peter  Lobach,  lives  now:  I 
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give  and  devise  the  same  to  my  said  son,  Peter  Lobach,  his  heirs 
and  assigns  forever,  under  the  same  right  and  title  as  I  myself  pos- 
sess, under  and  subject  to  the  following  payments;  that  is  to  say, 
he  shall  pay  for  the  said  land  the  sum  of  30  dollars  per  acre,  and 
he  shall  pay  the  sum  of  400  dollars  yearly  until  the  whole  is  fully 
paid,  of  which  he  hath  already  paid  the  sum  of  1800  dollars,  which 
is  to  be  deducted  off  of  the  whole. 

"And  whereas  I  have  a  certain  plantation  also  in  South  Middleton 
township,  Cumberland  county  aforesaid,  containing  one  hundred 
and  seven  acres  and  the  allowance,  whereon  my  son,  Samuel  Lo- 
bach, lives  now :  I  give  and  devise  the  same  unto  my  said  son, 
Samuel  Lobach,  and  to  his  heirs  and  assigns  forever,  under  the  said 
right  and  title  as  I  possess,  for  the  payment  of  30  dollars  per  acre ; 
and  he  shall  yearly  pay  the  sum  of  100  dollars  until  all  is  paid,  of 
which  he  hath  already  paid  the  sum  of  207  dollars,  which  shall  be 
deducted  off  of  the  whole.  And  in  case  my  said  widow  should  not 
choose  to  live  here  with  my  first  two  mentioned  sons,  and  should 
go  away  from  them,  then  they  shall  pay  yearly  unto  her  the  sum 
of  100  dollars  for  her  dowry.  [I  also  have  considered  now  that 
the  five  horses  and  two  wagons  and  two  ploughs,  which  was  men- 
tioned before  unto  my  two  sons,  Joseph  and  John  Lobach,  for  a 
time,  the  same  I  give  and  bequeath  them  altogether,  with  the  gears 
belonging  to  the  horses.]  And  all  the  remainder  of  my  personal 
estate  shall  be  sold  by  public  sale  after  my  decease,  towards  paying 
my  debts;  and  after  my  debts  is  all  paid  out  of  my  estate,  then  all 
the  remainder  of  my  estate  shall  be  equally  divided  amongst  all 
my  children,  sons  and  daughters;  but  my  daughter  Polly  shall  have 
two  cows  of  my  stock,  in  the  first  place,  and  five  sheep.  It  is  also 
to  be  considered  that  my  eldest  daughter,  Elizabeth,  the  wife  of 
Alexander  Searight,  is  advanced  by  me  to  the  sum  of  100  dollars 
more  as  my  other  daughters,  which  she  shall  be  charged  with,  to 
make  her  even  with  the  rest;  and  then,  when  the  debts  is  all  paid, 
I  order  that  my  son  Abraham  shall  have  the  first  payment  that  be- 
comes due. 

"  N.  B.  After  consideration,  I  order  that  whenever  my  debts  is 
all  paid,  then  the  yearly  gales  shall  be  diminished,  and  only  be  300 
dollars  a  year  on  this,  my  plantation  here ;  and  my  son  Peter  shall 
also  pay  300  dollars,  yearly  gales;  and  my  son  Abraham  shall  have 
the  first  gale  of  300  dollars,  and  then  still  the  oldest  in  rotation,  sons 
and  daughters,  each  of  them  300  dollars  a  year;  and  in  the  last 
rout  they  shall  all  be  made  alike  in  their  shares. 

"N.  B.  The  yearly  payments  of  Samuel  Lobach,  of  100  dollars 
yearly,  shall  also  be  divided  equally  unto  all  my  children.  And 
lastly,  I  nominate  and  appoint  my  two  sons,  Abraham  and  Peter 
Lobach,  executors  of  this,  my  last  will  and  testament,  In  witness 
whereof  I  have  hereunto  set  my  hand  and  seal,  this  twenty-second 
day  of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighteen.  Signed,  sealed,  published,  and  declared  by  the  said 
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Andrew  Lobach,  as  his  last  will  and  testament.  N.  B.  My  daugh- 
ter Polly  shall  have  her  furnishment  equal  with  my  other  daughters. 

"ANDREW  LOBACH. 

"  Proved  first  day  of  August  1818." 

Each  of  the  devisees  under  this  will  took  possession  of  the  re- 
spective properties  devised  to  them. 

First  administration  account  of  Peter  Lobach,  confirmed  the  22d 
of  February  1825,  and  the  balance  in  his  hands  on  that  settlement 
was  178  dollars  671  cents. 

In  1830  Peter  Lobach  settled  a  second  administration  account  of 
his  father's  estate,  in  which  he  charged  himself  with  money  received 
from  John,  Joseph  and  Samuel,  paid  on  account  of  their  land  to  the 
amount  of  1687  dollars  62  cents,  and  prayed  a  credit  for  the  pay- 
ment of  debts  of  the  estate  to  the  amount  of  3971  dollars  72  cents, 
exhibiting  an  over  payment  by  him  of  2284  dollars  10  cents.  He 
paid  a  small  amount  of  debts  after  the  settlement  of  this  account. 
The  land  devised  to  Joseph  and  John  was  sold,  at  sheriff's  sale,  for 
5144  dollars,  and  the  proceeds  were  claimed  and  paid  to  Joseph 
Taylor,  the  administrator  de  bonis  non,  with  the  will  annexed  of 
Andrew  Lobach,  deceased. 

Samuel  Lobach's  land  was  still  unsold,  and  in  the  possession  of 
his  heirs  at  law. 

On  the  4th  of  March  1835,  several  judgments  were  obtained 
against  Peter  Lobach,  the  plaintiffs  in  which  now  claimed  the  mo- 
ney in  court. 

On  the  26th  of  March  1835,  Peter  Lobach  made  an  assignment 
of  all  his  estate,  real  and  personal,  to  Gilbert  Searight,  for  the  bene- 
fit of  his  creditors. 

Hepburn  and  Alexander,  for  the  judgment  creditors  of  Peter 
Lobach,  deceased,  appellants. 

Watts,  for  Joseph  Taylor,  the  administrator  of  Andrew  Lobach, 
deceased,  appellee. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  court  of  common  pleas  seem  to  have  con- 
sidered the  several  devisees  of  the  lands,  under  the  will  of  Andrew 
Lobach,  as  exempt  from  all  personal  liability,  to  pay  the  moneys 
or  legacies  charged  thereon ;  and  accordingly  to  have  made  their 
decree  upon  the  principle  that  the  lands  alone  were  liable  for  the 
payment  thereof.  In  this,  however,  we  think  the  court  was  mis- 
taken ;  because  it  is  evident  from  the  whole  tenor  of  the  will,  that 
the  testator,  not  only  intended  to  charge  the  several  tracts  of  land 
with  the  amount  of  money  directed  by  him  to  be  paid  thereon; 
but,  likewise,  in  case  of  acceptance,  to  charge  the  devisee  or  de- 
visees of  each  particular  tract  with  the  same,  as  the  price  thereof 
set  upon  it  by  himself.  This  then  being  the  design  of  the  testator, 
as  manifested  by  the  terms  of  the  will,  the  devisees  can  pretend  no 
vi. — w 
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title  or  claim  to  the  land  devised  to  them,  except  upon  the  condi- 
tions imposed  by  the  testator;  which  are,  that  they  respectively 
would  pay  the  amount  of  money  set  upon  their  respective  parcels 
of  land  as  the  price  thereof,  in  the  manner  prescribed  by  the  will. 
It  is  very  apparent  from  the  face  of  the  will,  that  at  the  time  of 
making  it,  Peter  Lobach  and  Samuel  Lobach,  two  of  the  devisees, 
named  therein,  were  in  the  actual  possession  of  the  tracts  respect- 
ively devised  to  them;  and  that  Joseph  and  John  Lobach,  to 
whom  the  testator  devised  the  third  tract,  lived  thereon  with  the 
testator;  and  that  these  devisees  having  all,  as  may  also  be  fairly 
inferred  from  the  will,  a  full  knowledge  of  the  disposition  which 
the  testator  intended  to  make  by  will  of  his  real  estate,  did  in  all 
probability  express  their  approbation  and  assent  in  regard  to  it. 
And,  accordingly,  not  only  took  possession  of  their  respective  par- 
cels of  land,  intended  to  be  given,  or  rather,  perhaps,  as  it  may  be 
said,  agreed  to  be  sold  to  them,  in  anticipation  thereof  before  the 
will  was  actually  made;  but  Peter  and  Samuel,  it  would  seem, 
from  the  will,  paid  to  the  testator  a  part  of  the  money  mentioned 
therein,  as  the  price  at  which  their  lands  are  thereby  given  to 
them.  But  be  all  this  as  it  may,  it  is  certain,  that  after  the  death 
of  the  testator,  Peter  and  Samuel  being  in  the  possession,  which 
they  had  obtained  previously,  of  the  lands  respectively  devised  to 
them,  and  Joseph  and  John  having  thereupon  taken  possession  of 
the  land  devised  to  them,  all  being  thus  in  the  possession  of  their  re- 
spective devises,  thereafter  continued  to  hold  the  same  to  the  entire 
exclusion  of  the  other  heirs  and  children  of  the  testator.  This, 
perhaps,  without  more,  ought  to  be  considered  sufficient  evidence, 
in  ordinary  cases,  to  establish  an  agreement  on  the  part  of  the  de- 
visees, to  take  the  lands  devised  to  them  upon  the  terms  and  con- 
ditions set  forth  in  the  will;  and  likewise  of  an  engagement  on  their 
part  to  fulfil  and  perform  them,  whatever  they  may  be.  But  in 
the  present  case,  each  of  the  devisees  of  the  lands  has  still  gone 
further,  and  in  conformity  to  the  will,  since  the  death  of  the  testa- 
tor, has  paid  a  part  of  the  money  thereby  directed  to  be  paid  by 
him  for  his  land;  thus  showing,  beyond  the  possibility  of  doubt  or 
question,  his  assent  to  the  devise,  and  an  agreement  on  his  part  to 
pay  the  amount  of  the  money  fixed  upon  it  by  the  testator  as  its 
price.  And  can  any  one  doubt,  that,  in  justice  to  the  other  children 
of  the  testator,  so  far  as  the  money,  which  is  the  price  of  the  lands, 
is  coming  to  them,  after  payment  of  the  testator's  debts,  the 
devisees  of  the  lands  should  not  be  held  personally  responsible  for 
the  payment  of  it,  according  to  the  will?  Every  principle  of  reason 
and  equity  would  seem  to  require  that  it  should  be  so.  But  we 
are  not  left  to  the  guidance  merely  of  our  own  reason  on  this  sub- 
ject; for,  according  to  judicial,  as  well  as  other  authorities,  from 
an  early  period  down  to  the  present  time,  they  have  made  them- 
selves personally  chargeable  in  law.  In  order  to  show  that  they 
are  so,  I  refer  to  Co.  Lit.  9,  b;  Wellock  v.  Hammond,  cited  in 


May  1837.]  OF  PENNSYLVANIA.  171 

[Lobach's  Case.] 

Borraston's  Case,  3  Co.  20,  21;  S.  C.  Cro.  Eliz.  204,  5;  Collier's 
Case,  6  Co.  16,  a;  S.  C.  Cro.  Eliz.  378;  Bendl.  37;  Spicer  v.  Spi- 
cer,  Cro.  Jac.  527;  Greeve  v.  Dewell,  Ibid.  599;  Reed  v.  Hatton, 
2  Mod.  25;  1  Rol.  Mr.  834,  pi.  5;  8  Fm.  ./?6r.  222,  /z7.  Devise, 
S.  a;  and  the  cases  collected  there.  Baddeley  v.  Leppingwell,  3 
Burr.  1533;  Frogmorton  v.  Hollyday,  1  Bl.  Rep.  537;  S.  C.  3 
Burr.  1618;  Goodright  v.  Allen,  2  Bl.  Rep.  1041;  Loveacres  v. 
Blight,  Cowp.  352;  Palmer  v.  Richards,  3  Term  Rep,  356;  Bees- 
ley  v.  Woodhouse,  4  Term  Rep.  89;  Baker  v.  Stacker,  5  Term 
Rep.  13;  Andrew  v.  Southouse,  Ibid.  292;  Willy  v.  Holmes,  8 
Term  Rep.  L;  Fagge  v.  Heasman,  fVilles  Rep.  140;  Hawker  v. 
Buckland,  2  Fern  106;  Ackland  v.  Ackland,  Ibid.  687;  Paddy  v. 
Maddern,  East  496;  Stevens  v.  Snelling,  5  East  87;  Moore  v. 
Denn,  2  Bos.  8?  Pul.  247;  Briscoe  v.  Clarke,  5  Ibid.  343;  Jackson 
v.  Bull,  10  Johns.  148;  Glen  v.  Fisher,  6  Johns.  Ch.  Rep.  34,  5; 
Ruston  v.  Ruston,  2  Yeates  54;  S.  C.  2  /Az//.  243;  Burkhart  v. 
Bucher,  2  Binn.  464.  By  these  authorities  it  will  be  seen,  that  it 
has  long  since  been  the  settled  law  of  England,  and  adopted  as 
such  here  too,  that  whenever  the  testator  devises  land  without 
words  of  limitation,  directing  a  sum  of  money  to  be  paid  abso- 
lutely by  the  devisee,  though  it  may  be  less  than  even  one  year's 
profits  of  the  land,  yet  if  he  accept  thereof,  he  will  become  per- 
sonally chargeable  with  the  money,  and  entitled  to  a  fee-simple 
estate  in  the  land.  The  words  of  the  devise  in  such  case,  uncon- 
nected with  the  direction  to  pay  the  money,  would  only  confer  an 
estate  for  life  upon  the  devisee,  but  as  an  equivalent  for  his  having 
to  pay  the  money  absolutely  and  at  all  events,  and  becoming  per- 
sonally liable  therefor,  it  is  presumed  that  the  testator  intended  he 
should  have  a  fee-simple  that  he  might  be  completely  indemnified. 
This  is  upon  the  ground,  that  it  must  always  be  presumed  that  the 
testator  intended  to  benefit  the  devisee  by  the  gift,  which  might 
not  be  the  case,  if  the  devisee  were  only  to  take  an  estate  for  life; 
because  he  might  chance  to  die  immediately  after  paying  the 
money,  before  it  was  possible  for  him  to  receive  any  profit  or  ad- 
vantage whatever  from  the  land.  If,  however,  the  testator  has 
directed  that  the  money  shall  be  paid  by  the  devisee  out  of  the 
profits,  after  they  shall  have  been  received  by  him,  the  payment  of 
the  money  in  such  case  is  only  contingent,  or  conditional  as  it 
were,  and  the  devisee  only  takes  an  estate  for  life.  In  short,  the 
distinction  seems  to  be  that  whenever  the  charge  is  made  on  the 
estate  alone,  and  there  are  no  words  of  limitation,  the  devisee 
takes  an  estate  for  life  only,  but  where  the  charge  is  on  the  person 
of  the  devisee  in  respect  of  the  estate  in  his  hands,  he  takes  a  fee 
by  implication. 

Here,  however,  in  the  case  before  us,  the  testator  has  not  only 
directed  the  moneys  to  be  paid  absolutely,  and  at  all  events,  by  the 
devisees,  thereby  charging  them  personally  with  the  payment 
thereof,  but  he  has  expressly  given  estates  in  fee  to  them,  in  their 
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lands  respectively  devised  to  them,  which  makes  the  case  still 
stronger  in  favour  of  the  testator's  intending  to  charge  the  payment 
of  the  moneys  on  their  persons,  as  well  as  on  their  estates  in  the 
lands  devised. 

There  is,  however,  another  aspect  in  which  this  case  naturally 
presents  itself,  which  shows  very  clearly,  that  the  testator  intended 
to  make  the  devisees  of  the  lands  personally  responsible;  and  that 
in  law,  justice  and  equity,  they  ought  to  be  so  held,  after  having 
accepted  thereof.  The  testator  had  nine  children  in  all ;  the  devi- 
sees of  the  lands  were  four  of  the  number;  now  it  is  perfectly  cer- 
tain from  the  provisions  of  his  will,  that  he  intended  all  should  par- 
ticipate in  his  estate ;  and  it  is  probable  that  he  may  have  designed 
to  distribute  it  equally  among  them ;  indeed,  it  is  certain  that  he  did, 
if  the  estimate  in  money  put  on  the  lands  by  him,  was  equal  in 
amount  to  what  he  considered  their  full  value.  But,  whether  it 
was  so  intended  by  him  or  not,  it  is  clear,  that  whatever  he  thereby 
gave  to  each  of  his  children,  he  intended  that  he  or  she  should  have 
and  receive  it  without  fail.  But  it  is  obvious,  that  his  design  in 
this  respect,  might  readily  be  defeated,  unless  the  devisees  of  the 
lands  were  to  be  held  personally  chargeable  with  the  payment  of 
the  moneys  directed  to  be  paid  by  them.  For,  suppose  the  lands 
should  happen  to  fall  in  price  before  the  moneys  were  paid,  the 
devisees  thereof,  might  refuse  to  pay,  and  suffer  the  lands  to  be 
sold,  after  having  been  in  the  possession  and  enjoyment  of  them 
for  years;  and  to  make  the  matter  still  worse  for  the  other  children 
or  legatees,  after  having  wasted  or  suffered  them  to  fall  into  a  state 
of  dilapidation,  so  as  to  render  them  of  less  value  greatly,  than  the 
amount  of  the  moneys  directed  to  be  paid  for  them.  By  this  means, 
the  other  children  would  be  the  losers,  while  the  devisees  may  be 
considerable  gainers,  perhaps  to  the  full  amount  of  all  the  testator 
intended  to  give  them;  or  at  any  rate,  they  had  it  in  their  power, 
no  doubt,  when  they  took  the  lands,  to  have  sold  them  for  the 
amount  of  the  valuation  put  on  them  by  the  testator,  as  he  could 
have  no  interest  in  valuing  them  above  what  they  might  then  have 
been  sold  for;  and  in  this  way  have  realized  the  full  amount 
intended  for  them  by  the  testator,  while  the  other  children  have 
no  alternative  left  to  make  choice  of.  If  the  lands  fall  greatly  in 
price,  they  must  lose,  but  can  gain  nothing  though  the  lands  should 
increase  in  value  to  double  the  amount  of  the  testator's  valuation. 
In  this  latter  event,  the  increase  of  value  enures  exclusively  to  the 
benefit  of  the  devisees  of  the  lands,  if  they  still  continue  to  hold 
them.  It  is  manifest,  therefore,  if  the  lands  only  are  to  be  held 
liable  for  the  payment  of  the  moneys  directed  by  the  testator  to  be 
paid  to  the  other  children,  that  it  is  placing  all  the  advantages  on 
the  side  of  the  devisees,  by  permitting  them  to  keep  the  lands, 
however  much  they  may  increase  in  value,  upon  paying  the  moneys 
mentioned  in  the  will,  but  to  give  them  up  at  any  time  they  please 
if  they  should  decrease  in  value,  and  the  devisees  find  it  not  to  be 
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their  interest  to  hold  and  pay  for  them.  It  does  not  seem  to  be 
just  or  equitable,  that  such  a  principle  should  obtain;  for,  if  the 
devisees  of  the  lands  are  permitted  to  relinquish  them,  when  they 
cease  to  be  worth  the  moneys  ordered  to  be  paid  on  account  thereof, 
they  ought,  on  the  other  hand,  when  the  lands  rise  in  value,  if  they 
wish  to  hold  them,  to  be  compelled  to  pay  according  to  their  in- 
creased value,  so  that  the  profit  and  loss,  arising  from  such  cause, 
may  be  made  reciprocal,  and  be  enjoyed  or  borne  equally  by  all. 

It  has,  however,  been  suggested,  that  if  the  devisee  is  to  be  held 
personally  responsible,  the  land  cannot  be  considered  as  bound.   But 
surely,  the  two  securities  are  not  at  all  incompatible  with  each  other; 
and  there  is  no  reason  why  both  should  not  be  bound  for  the  pay- 
ment of  the  money :  equity  certainly  requires,  that  the  land  should 
be,  and  the  implied  engagement  of  the  devisee,  arising  from  his 
acceptance  of  the  devise,  is  sufficient  to  hold  him  so  in  person.     In 
England,  the  vendor  of  land,  who  has  divested  himself  of  the  legal 
title  by  making  a  conveyance  of  it  to  the  purchaser,  and  taken  his 
bond  or  note  for  the  payment  of  the  purchase  money,  by  which 
the  latter  becomes  personally  bound  for  it,  has  also,  in  equity,  a 
lien  upon  the  land  for  payment  of  it.     See  Sug.  Vend.  388,  et  seq. 
and  the  cases  there  referred  to  in  the  margin.     But  the  claim  of 
the  legatee,  in  equity,  to  hold  the  land  bound,  as  well  as  the  per- 
son of  the  devisee,  is  still  stronger  than  that  of  the  vendor,  who 
has  voluntarily,  by  an  act  of  his  own,  relinquished  all  his  right  and 
title  to  the  land,  and  at  the  same  time,  in  consideration  thereof, 
accepted  of  a  mere  personal  security;  because  the  legatee  has 
parted  with  nothing,  that  he  had  any  right  to  retain  as  a  security: 
and,  although  the  devisee  may  be  said  to  be  invested  with  the 
legal  title  to  the  land,  under  and  by  virtue  of  the  will,  yet  that  is 
liable  to  be  defeated,  unless  he  afterwards  pay  the  money.     The 
payment  of  the  money  may  be  considered  either  as  a  limitation,  or 
a  condition  annexed  to  his  gift.      Suits  brought  in  chancery  by 
legatees  against  the  devisees  of  the  lands,  to  recover  the  legacies 
ordered  by  the  testator  to  be  paid  by  the  devisees,  have  been  pro- 
ceeded in  generally  against  the  lands,  on  the  ground  of  their  being 
liens  thereon;  and  this  may  be  one  reason  why  little  or  nothing 
is  said  in  them  about  the  personal  liability  of  the  devisees.     And 
this,  also,  goes  to  prove,  if  an  action  will  lie  against- the  person  of 
the  devisee,  as  I  shall  show,  I  think  presently,  that  it  will,  that  the 
legatee  may  proceed  on  the  liability  of  the  land,  or  that  of  the 
person  of  the  devisee  at  his  pleasure ;  or  on  both  here  in  the  same 
action  at  law,  as  we  have  no  court  of  chancery.     And  accordingly, 
Chief  Justice  M'Kean,  in  Huston's  Executors  v.  Huston,  2  Yeates 
61,  where  the  devisee  of  the  lands  was  held  personally  liable  in  an 
action  of  debt  for  the  money  charged  on  the  lands,  after  having 
accepted  them,  by  taking  possession  thereof,  says,  "  I  consider  the 
3000  pounds  as  an  equitable,  if  not  a  legal  charge,  which  affects 
and  binds  the  real  estate  devised  to  the  defendant," 
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The  doctrine  advanced  above  does  not,  I  admit,  coincide  alto- 
gether with  every  thing  laid  down  on  the  same  subject,  in  Brown 
v.  Furer,  4  Serg.  fy  Rawle  216;  Cause  v.  Weiley,  Ibid.  521,  and 
Moore  v.  Rees,  13  Serg.  $•  Rawle  436.  In  the  first  of  these  cases, 
the  question  decided,  was  not  whether  a  personal  action  would  lie 
against  the  devisee  of  the  land,  for  the  money  charged  thereon, 
after  having  taken  possession  of  the  land,  but  whether  a  personal 
action  could  be  maintained  jointly  against  him,  and  those  to  whom 
he  aliened  the  land  afterwards.  And,  it  was  held,  that  it  could 
not.  This  may  be  right;  for,  independent  of  the  reason  that  no 
joint  promise  by  them  was  proved,  and  that  there  was  no  ground  for 
implying  any  such,  without  one  or  other  of  which  the  action  could  not 
have  been  sustained  against  them  jointly,  there  does  not  appear  to 
be  any  striking  reason,  nor  yet  any  principle  of  analogy  in  the 
law,  by  which  the  alienee  ought  to  be  rendered  personally  respon- 
sible by  his  having  become  simply  a  purchaser  of  the  land  from 
the  devisee,  without  any  express  promise  on  his  part  to  pay  the 
money  charged  thereon.  He  thereby  becomes  nowise  connected 
with,  or  otherwise  responsible  for  the  payment  of  it,  than  he  would 
be  for  any  other  species  of  incumbrance,  created  prior  to  his  pur- 
chase; as,  for  instance,  for  a  mortgage,  judgment  or  the  like.  In 
the  second  case,  the  question  was,  whether  a  sheriff's  sale  of  the 
land,  in  which  a  fee  tail  estate  only  had  been  given  by  the  will  to 
the  devisee,  under  an  execution  upon  a  judgment  obtained  against 
him  in  an  action  of  debt  for  the  legacy  charged  thereon,  at  the  suit 
of  the  legatee,  transferred  a  fee-simple  to  the  purchaser  at  the  she- 
riff's sale;  and  it  was  held,  that  it  did.  In  the  last  case,  the  point 
raised  and  decided  was,  that  the  executors  of  one  of  two  joint  de- 
visees of  the  land,  and  the  surviving  devisee  could  not  be  joined 
in  an  action  of  debt,  brought  against  them  and  the  executors  of  the 
testator,  by  the  legatee. 

It  is,  however,  intimated  very  distinctly  in  these  cases,  that  an 
action  against  the  person  of  the  devisee  of  the  land,  will  not  lie  for 
the  recovery  of  the  legacy,  unless  he  has  expressly  promised  to  pay 
it;  and  it  is  said,  that  the  action,  though  in  debt,  is  to  be  regarded 
as  a  proceeding  in  rem,  wherein  the  judgment  for  the  plaintiff 
must  be  de  terris.  The  decision  of  the  supreme  court  of  New 
York,  in  Livingston  v.  The  Executors  of  Livingston,  3  Johns.  189, 
would  rather  seem  to  have  been  the  ground  or  authority,  upon 
which  this  opinion  was  expressed,  without,  most  likely,  a  very 
particular  examination  of  the  question,  as  it  was  not  directly  pre- 
sented to  the  court  for  their  determination  in  any  of  those  cases. 
But  it  is  far  from  being  certain,  that  the  supreme  court  of  New 
York  were  afterwards  satisfied  themselves  with  their  decision  in 
Livingston  v.  Livingston;  because,  in  Beecker  v.  Beecker,  7  Johns. 
106,  when  the  subject  came  up  again  before  them,  they  declined 
giving  an  opinion  upon  the  same  question ;  and  say,  "  whether  a 
suit  at  law  will  lie  against  the  devisee  or  terre-tenant,  while  in 
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possession  of  the  land  and  without  any  promise  to  pay,  the  court 
give  no  opinion/'  And,  subsequently,  in  Van  Orden  v.  Van  Or- 
den,  10  Johns.  30,  it  was  ruled  by  the  same  court,  that  an  action  of 
assumpsit  would  lie  in  favour  of  the  legatee,  against  the  devisees 
of  the  land,  charged  with  the  legacy,  to  recover  it,  on  the  ground 
of  their  having  proved  the  will  after  the  death  of  the  testator, 
taken  possession  of  the  estate  devised,  and  having  paid  part  of  the 
legacy ,  without  any  express  promise  having  been  made.  And 
Chancellor  Kent,  afterwards,  who,  as  chief  justice  of  the  court, 
delivered  the  opinion  thereof,  in  Beecker  v.  Beecker,  decided  as 
chancellor  in  Glen  v.  Fisher,  6  Johns.  Ch.  Rep.  34,  5,  where  land 
was  devised,  charged  with  the  payment  of  a  legacy,  that  the  mere 
acceptance  of  the  devise  by  the  devisee,  rendered  him  personally 
and  absolutely  liable  to  pay  the  legacy,  and  he  decreed  accord- 
ingly. But  this  very  question  had  been  decided  in  the  same  way, 
long  previously  to  that  by  this  court,  as  early  as  1796  at  least,  in 
Ruston's  Executors  v .  Ruston,  already  cited.  It  seems,  however, 
not  to  have  been  brought  to  the  notice  of  the  court,  in  the  cases  of 
Brown  v.  Furer,  Gause  v.  Weily,  and  Moore  v.  Rees.  The  action, 
as  has  been  mentioned  above,  was  debt;  and  a  recovery  was  had 
against  the  devisee  of  the  lands  personally;  though,  there  never 
had  been  a  promise  made  by  him  to  pay:  on  the  contrary,  he  de- 
nied, that  either  he  or  the  lands  were  liable :  but  he  had  taken  pos- 
session of  them ;  and  according  to  the  terms  of  the  will,  by  this 
alone,  rendered  himself  liable  in  the  opinion  of  the  court,  to 
pay  the  money.  Chief  Justice  M'Kean  says,  in  delivering  his 
opinion,  2  Yeates  61,  "The  defendant  took  possession  of  the 
lands  devised  to  him.  This  evidences  his  assent  to  pay  the  3000 
pounds,  and  the  intention  of  the  testator,  that  he  should  pay  it  to 
the  executors,  is  too  plain  to  bear  an  argument."  And  afterwards 
he  repeats,  "  it  was  the  manifest  intention  of  the  testator  he  should 
pay  at  all  events."  Mr  Justice  Yeates  likewise  says,  "  It  was 
clearly  the  intention  of  the  testator,  that  the  3000  pounds  should 
be  raised  at  all  events.  The  defendant  accedes  to  his  father's 
terms  and  submits  to  the  monied  charge  by  his  entry  on  the  lands 
devised  to  him."  And  Mr  Justice  Smith  also  repeats,  "he  is 
bound,  having  taken  possession  of  the  land,  to  pay  the  money." 

In  England,  legacies  payable  out  of  the  personal  assets,  were,  if  not 
originally  and  first  of  all,  certainly  at  a  very  early  period,  and  long 
before  the  establishment  of  a  court  of  chancery,  cognizable  in  the 
spiritual  courts.  But  afterwards,  when  these  courts  ceased  to 
have  jurisdiction  of  them,  chancery  claimed  and  exercised  it;  and, 
therefore,  little  appears  in  the  books  of  the  common  law  courts, 
entertaining  suits  for  the  recovery  of  such  legacies,  unless  during 
the  time  of  the  commonwealth,  when  the  spiritual  courts  were 
deprived  of  all  jurisdiction  over  such  matters.  Nicholson  v.  Sher- 
man, 1  Sid.  45,  6;  S.  C.  T.  Baym.  23.  But  in  regard  to  legacies 
charged  on  lands  alone,  the  spiritual  courts  never  did,  at  any  time, 


176  SUPREME  COURT  [Harrisburg 

[Lobach's  Case.] 

take  cognizance  of  them.  They  had  no  jurisdiction  over  anything 
relating  to  lands,  though  it  did  arise  out  of  last  wills.  Paschell  v. 
Kiterich,  Dyer  151,  6;  Benloe  60;  Sambern  v.  Sambern,  2  Bulstr. 
257;  Reynish  v.  Martin,  3  Atk.  333,  4;  consequently,  before  the 
court  of  chancery  came  into  being,  and  commenced  exercising  its 
authority  over  the  subject,  it  is  reasonable  to  conclude,  that  the 
legatee  in  case  of  a  legacy  charged  on  land,  must  have  been  enti- 
tled to  a  remedy  of  some  kind  in  the  common  law  courts;  other- 
AVise,  he  would  have  had  a  right  without  a  remedy,  which  could 
not  be,  as  it  would  have  been  contrary  to  one  of  the  first  maxims 
of  the  common  law.  In  Nicholson  v.  Sherman,  1  Sid.  46,  and  T. 
Raym,  24,  Twisden,  J.  said  it  had  been  adjudged  in  his  time,  that 
if  one  by  his  will  devised  a  legacy  to  be  paid  out  of  his  land,  or 
out  of  the  profits  of  it,  an  action  would  lie  for  it  in  that  court, 
(King's  Bench)  which  was  conceded  by  the  other  judges.  Lord 
Coke  also,  lays  down  the  same  principle  in  Sambern  v.  Sambern,  2 
Bulstr.  257.  Arid  Lord  Holt,  last,  though  not  least,  declared  in 
Ewer  v.  Jones,  2  Lord  Raym.  937;  S.  C.  2  Salk.  415,  that 
he  made  no  question  of  it,  that  an  action  at  law  might  be  main- 
tained by  the  legatee  in  such  case  against  the  devisee  of  the  land. 
It  would,  therefore,  seem  to  be  difficult,  if  not  almost  impossible, 
to  resist  the  conclusion,  that  in  England,  before  chancery  took  cog- 
nizance of  such  cases,  the  common  law  courts  must  have  enter- 
tained suits  in  favour  of  the  legatee  against  the  devisee  of  the  land. 
And  here  in  Pennsylvania,  there  can  be  no  reason  whatever 
assigned,  why  it  should  not  be  so,  seeing  we  have  no  other  courts 
to  which  recourse  can  be  had  for  relief  or  redress  in  such  cases. 

It  was  material  thus  to  show  that  the  devisees  in  this  case  be- 
came personally  liable  by  accepting  the  lands  respectively  devised 
to  them,  for  the  amount  of  moneys  charged  thereon;  because  we 
are  of  opinion  that  the  judicial  sales  made  of  the  lands  of  Peter, 
Joseph  and  John,  respectively,  discharged  these  lands,  so  sold,  from 
all  future  liability  to  the  instalments  that  were  to  become  payable 
subsequently:  but  the  lands  having  been  sold  for  less  than  the  esti- 
mate or  valuation  put  on  them  by  the  testator,  and  Peter,  Joseph 
and  John  being  each  liable  personally  to  pay  the  full  amount  of  the 
testator's  valuation  on  their  respective  lands,  can  claim  no  part  of 
the  moneys  arising  from  the  sales  thereof,  until  the  other  children 
and  legatees  of  the  testator  shall  have  received  out  of  the  fund  so 
raised,  an  amount  equal  to  that  charged  upon  the  lands  in  their 
favour  respectively,  according  to  the  valuation  of  the  testator.  If, 
however,  it  were  so,  that  they  had  not  become  personally  respon- 
sible, then  perhaps  it  would  have  been  right  that  they,  or  those 
claiming  under  them,  should  have  come  in  for  an  equal  proportion 
of  the  moneys  made  by  the  judicial  sales.  But  that  not  being  the 
case,  and  the  amount  of  the  sales  considerably  less  than  the  testa- 
tor's valuation,  and  the  devisees  of  the  lands  being  likewise  in  de- 
fault, and  by  this  means  the  occasion  of  the  loss,  it  is  obvious  that 
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in  justice,  they  can  have  no  claim  upon  the  funds  in  question  until 
the  others  are  satisfied  the  full  amount  of  their  respective  propor- 
tions, according  to  the  valuation  of  the  testator. 

But  it  has  been  argued  by  the  counsel  for  the  creditors  of  Peter 
Lobach,  that  the  sale  made  by  the  sheriff,  of  his  land,  did  not  dis- 
charge it  from  future  liability  for  those  instalments  of  the  money 
charged  thereon,  which  were  to  become  payable,  according  to  the 
direction  of  the  will,  subsequently  thereto :  that  the  sale  must  be 
considered  as  having  been  made  subject  to  those  subsequent  pay- 
ments in  the  same  manner  that  it  would  have  been  liable  afterwards 
to  the  payment  of  subsequent  quit-rents  accruing  thereon,  had  it 
been  subject  to  such  a  reservation  as  was  decided  in  Share  v.  An- 
derson's Executors,  7  Serg.  8?  Rawle  63.  This  very  point,  how- 
ever, was  ruled  otherwise  by  this  court  in  Hellmon  v.  Hellmon,  4 
Rawle  440;  where  it  was  held,  that  the  lien  of  a  legacy  charged 
upon  land  and  payable  by  instalments,  as  in  this  case,  was  dis- 
charged by  a  judicial  sale  of  the  land,  though  some  of  the  instal- 
ments, for  which  that  action  was  instituted  against  the  terre-tenant, 
did  not  become  payable  according  to  the  terms  of  the  will,  until 
after  the  sale.  The  cash  amount  of  the  whole  legacy  is  susceptible 
of  being  ascertained  with  certainty;  and,  if  it  be  the  first  lien,  must 
be  first  paid  out  of  the  moneys  produced  by  the  sale.  If  any  part 
of  it  has  become  payable  before  the  sale,  the  amount  of  such  part 
is  to  be  ascertained  by  adding  interest  at  the  rate  of  six  per  cent  per 
annum  to  the  principal,  so  due,  from  the  time  it  became  payable 
to  the  time  of  the  sale ;  and  the  instalments  which  have  not  as  yet 
become  payable  are  to  be  reduced  to  their  cash  amount  or  value 
at  the  same  rate,  according  to  the  rule  of  rebate  and  discount. 

The  personal  liability  of  the  devisees  having  been  shown,  it  re- 
moves at  once  the  objection  to  allowing  the  principle  of  set-off  in 
adjusting  and  distributing  the  estate  agreeably  to  the  directions  of 
the  will,  which  presented  itself  to  the  minds  of  the  court  below; 
and  therefore,  whatever  may  be  coming  to  Peter,  will  belong  to  his 
judgment  creditors,  who  acquired  liens  upon  his  land  before  the 
sale  thereof,  and  before  he  assigned  to  Gilbert  Searight,  in  prefer- 
ence to  the  assignee. 

It  has  been  claimed  also,  that  Peter  and  Samuel  Lobach  were 
entitled,  upon  the  death  of  the  testator,  to  have  the  instalments 
thereafter  directed  to  be  paid  by  them  respectively,  postponed  on 
account  of  the  payments  made  to  the  testator  in  his  lifetime ;  so  that 
Peter,  having  paid  1800  dollars  to  the  testator,  was  not  bound  to 
pay  any  thing  more  until  five  years  after  the  death  of  the  testator, 
when  his  first  payment,  which  was  only  200  dollars  at  most,  as  is 
contended,  (200  dollars  of  it  having  been  paid  to  the  testator,)  be- 
came due ;  and  Samuel,  having  in  like  manner  paid  207  dollars, 
was  not  liable  to  pay  any  thing  more  for  three  years  after  the  death 
of  the  testator.  In  this  there  does  not  seem  to  be  even  the  show  of 
equity ;  because  both  Peter  and  Samuel  were  in  the  full  and  exclusive 
vi. — x 
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occupation  and  enjoyment  of  the  lands  respectively  devised  to  them  at 
the  tune  and  before  the  making  of  the  will  by  the  testator,  as  appears 
by  the  will  itself,  and  doubtless,  too,  before  they  paid  the  moneys 
which  are  thereby  acknowledged  to  have  been  received  by  him.  This 
may  fairly  be  considered  as  an  adequate  compensation  for  the  pay- 
ment of  the  money  in  advance.  Being  thus,  then,  compensated  by 
the  receipt  of  the  rents,  issues  and  profits  of  the  lands,  there  is  no 
reason  why  the  money,  remaining  to  be  paid  by  them  after  the 
death  of  the  testator,  should  be  postponed  on  the  ground  of  equity, 
beyond  the  time  mentioned  in  the  will;  which  directs  that  400  dol- 
lars shall  be  paid  yearly  by  Peter,  and  100  by  Samuel.  As  the 
will  was  not  to  take  effect  until  after  the  death  of  the  testator,  the 
time  for  making  these  payments  was,  of  course,  not  to  commence 
before  that;  but  there  being  no  time  given  by  the  will  to  the  devi- 
sees for  commencing  their  yearly  payments  beyond  that  period,  it 
must  be  considered  as  the  starting  point  of  time,  counting  from 
which,  at  the  end  of  every  succeeding  year  the  payment  of  an 
instalment,  of  the  sum  required  to  be  paid,  was  to  be  made.  This 
would  also  appear  to  have  been  the  plain  meaning  and  intention 
of  the  testator;  for  he  provides,  that  out  of  the  first  instalments 
directed  to  be  paid,  and  his  personal  estate,  which  fell  greatly  short 
of  being  sufficient  of  itself,  his  debts  should  be  first  paid ;  and  after 
that,  the  residue  should  be  divided  as  therein  mentioned,  among  all 
his  children;  and  that  the  yearly  instalments  of  Peter,  and  Joseph, 
and  John,  should  then  be  reduced  from  400  dollars  to  300.  Now, 
if  the  construction  contended  for  on  behalf  of  Peter  were  to  be 
received,  then  there  would,  on  the  death  of  the  testator,  have  been 
no  money  coming  in  from  the  devisees,  except  the  single  instalment 
of  400  dollars  yearly  from  Joseph  and  John,  for  the  space  of  five 
years  thereafter,  excepting  two  instalments  of  100  dollars  each,  that 
would  have  been  payable  by  Samuel  at  the  end  of  three  and  four 
years,  wherewith  to  have  paid  the  debts:  but  certainly  it  is  not 
reasonable  to  suppose  that  the  testator  could  have  imagined  that 
his  creditors  would  be  willing  to  wait  a  period  of  five  years  and 
upwards,  for  the  payment  of  their  claims:  nor  can  it  be  believed, 
from  all  he  has  said  in  his  will,  that  he  intended  his  other  children 
should  be  postponed  to  such  a  protracted  period,  before  they  should 
even  begin  to  come  into  the  receipt  of  their  portions,  which  were 
not  to  commence  being  paid  by  the  devisees  of  the  land,  until  after 
the  debts  were  all  discharged. 

The  money  being  in  the  court  below  for  distribution  on  the  1st 
of  August  1835,  a  cash  valuation,  at  this  date,  of  the  whole  estate 
of  Andrew  Lobach,  deceased,  the  testator,  after  payment  of  his 
debts,  made  upon  the  principles  laid  down  above  in  the  opinion  of 
the  court,  becomes  necessary,  in  order  to  ascertain  the  amount  that 
would  then  have  been  coming  to  each  of  the  nine  children,  the 
devisees  and  legatees  named  in  the  will,  in  case  the  devisees  of  the 
lands  or  their  estates  were  solvent. 
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First. — The  amount  of  personal  estate  that  came  to  the 
hands  of  Peter  Lobach,  one  of  the  executors,  accord- 
ing to  his  first  administration  account,  settled  in  Feb- 
ruary 1825,  -  $3,029  13 

Amount  that  came  to  the  hands  of  Abraham, co-executor 
of  Peter,  for  which  Peter  has  taken  credit  in  his  ad- 
ministration account,  without  charging  himself,  in- 
cluding interest  thereon  to  the  1st  of  August  1835,  252  91 

Error  in  taking  credit  for  75  dollars  paid  Martin  Fiches 
instead  of  75  cents,  for  one  day's  work,  and  the  inte- 
rest thereon  to  August  1st,  1835,  -  121  09 

Judgment  against  Henry  Fickle,  with  interest  to  same 

date,  129  01 

Secondly. — Real  Estate.  Peter  Lobach's  land,  valued  to 
him  by  testator  in  his  will,  at  7860  dollars,  less  1800 
dollars  paid  to  the  testator  before  making  his  will, 
which  was  used  by  the  latter  in  his  lifetime,  and 
therefore  can  form  no  part  of  the  estate  disposed  of 
by  his  will,  -  -  6,060  00 

Add  for  interest,  calculated  at  the  rate  of  six  per  cent 
per  annum  on  all  the  instalments  payable  anterior 
to  the  1st  of  August  1835,  and  deducting  therefrom 
the  discount  at  the  same  rate  on  all  the  subsequent 
instalments  of  the  residue  of  the  valuation  made  by 
the  testator,  -  -  2,651  16 

Joseph  and  John  Lobach's  land,  valued  by 

testator  at  $10,480  00 

Add  on  account  of  interest,  as  in  Peter's 

case,    -  -      1,197  44 

11,677  44 

Samuel  Lobach's  land,  valued  by  testator 

at  3210  dollars,  less  207  dollars  paid  to 
the  testator  before  making  his  will,  and 
used  by  him  in  his  lifetime,  and  of 
course  formed  no  part  of  his  estate,  -  $3,003  00 
Add  interest,  ascertained  as  above,  in  Pe- 
ter's case,  -  454  04 

3,457  04 


Amount  of  personal  and  real  estate,  according  to  a  cash 

valuation  thereof,  on  the  1st  of  August  1835,  $27,377  78 

Deduct  debts  of  the  estate: 

First. — Amount  paid  as  appears 
by  the  first  administration 
account  of  Peter,  $2,850  45 

Amount  paid  by  second  admi- 
nistration account  of  same, 


180  SUPREME  COURT  [Harrisbitrg 

[Lobach's  Case.] 

including  interest  thereon  to 
the  1st  of  August  1835,  except 
as  to  178  dollars  671  cents 
balance  in  the  hands  of  exe- 
cutor on  first  settlement,  on 
which  no  interest  is  charged 
against  him,  -  6,277  91 

Debts  paid  by  Peter  since  the 
settlement  of  his  account,  in- 
cluding interest  to  August  1st, 
1835,  -  439  68 

Debts  remaining  unpaid,  with 
interest  thereon  to  August  1st, 
1835,  -  1,919  77 

, 487  81 


Residue  remaining  to  be  distributed,      -  $15,889  97 

Add  100  dollars,  advanced  by  testator  to  his  daughter 
Elizabeth,  which  he  has  directed  to  be  deducted  from 
her  share,  -  -  -  -  100  00 


Divided  by  9,  the  number  of  children,  $15,989  97 

Gives  for  each  child's  share  1,776  dollars  664  cents,  ex- 
cept Elizabeth,  100  dollars  less,  1676  dollars  66 §  cents. 

Eight  shares  at  1,776  dollars  66 §  cents, 

equal  to  $14,213  30§ 

Elizabeth's  added,  -  -  1,676  664 


Shows  the  amount  that  would  be  coming  to  the  nine 

children,  were  the  devisees  of  the  lands  able  to  pay,  $15,889  97 


Statement  showing  the  amount  of  Peter's  accounta- 
bility, chargeable  with  amount  of  personal  estate,  as 
per  administration  account  of  1825,  -  $3,029  13 

Error  in  crediting  him  with  75  dollars,  paid  M.  Fiches,         121  09 

Amount  of  credits  obtained  for  debts  paid  by  Abraham, 
his  co-executor,  with  moneys  of  the  estate  received 
by  him,  with  which  he  has  omitted  to  charge  himself,  252  91 

Amount  of  money,  with  interest  thereon,  received  from 

John  Lobach,  -  1,409  47 

Amount  of  money,  with  interest  thereon,  received  from 

Joseph  Lobach,  666  65 

Amount  of  money,  with  interest  thereon,  received  of 

Samuel  Lobach,  -  692  33 

Amount  of  the  valuation  of  Peter's  land,  including  in- 
terest, and  deducting  discount,  as  stated  above,  8,711  16 

Amount  of  debits,        -  $14,882  74 
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Credit: 

By  first  account,  §2,850  45 

By  second  account,  including  interest  to 

August  1st,  1835,     -  6,390  77 

By  payments  made  since,  including  inte- 
rest, 439  68 

89,680  90 

Balance  in  the  hands  of  Peter  Lobach  to  be  accounted 

for,  -  -$5,201  84 

Deduct  amount  of  money  made  by  sale  of  his  land,     -    3,500  00 


Balance  against  him,    -  -  $1,7 01  84 

Deduct  this  balance  from  what  would  be  coming  to  him 

as  his  share,  if  Joseph  and  John  were  good,  -    1,776 


This  would  be  coming  to  Peter  or  his  judgment  creditor 
if  Joseph  and  John  were  solvent,  but  he  must  bear  his 
proportion  of  the  loss  arising  from  the  deficiency  of 
their  estate  and  inability  to  pay  the  whole  amount 
for  which  they  are  liable,  which,  as  it  will  be  seen, 
will  more  than  merge  this  74  dollars  82§  cents.  -  $74  82§ 

Amount  for  which  Joseph  and  John  are  accountable,  $11,677  44 

Credit  them: 

By  moneys  paid  Peter,    -  -   $2,076  12 

By  sale  of  their  land,       -  -      5,086  97 

$7,163  09 


Balance  against  them,  -$4,514  35 

Deduct  from  this  balance  what  would  be  the  amount 

of  their  shares,  in  case  of  solvency,  -  -    3,553  32  J 

Joseph  and  John  being  insolvent,  here  is  a  loss,  which 

must  be  divided  equally  among  the  seven  children,  of      961  02 
This  loss  to  each  of  the  six,  is  one-seventh,      -  -       13729 

The  one-seventh  of  the  loss  by  Joseph  and  John,  de- 
ducted from  Peter's  share  of  $1,776  66$ 

137  29 


Reduces  it  to  $1,639  37 

Being  $62  46  more  than  the  balance  shown  above;  so  that  there 

is  nothing  coming  either  to  him  or  his  creditors. 

It  only  remains  now  to  ascertain  the  amount  of  the  available 
funds,  and  after  deducting  therefrom  an  amount  sufficient  to  dis- 
charge the  debts  of  the  testator  still  unpaid,  to  divide  the  residue 
among  his  six  children,  excluding  Peter,  Joseph  and  John. 
Amount  of  sale  of  Peter's  land,  $3,500  00 

Amount  of  Joseph  and  John's  land,  5,086  97 

Amount  for  which  Samuel  is  accountable, 
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after  deducting  from  3457  dollars  4  cents, 
the  value  of  his  land,  692  dollars  33 
cents,  paid  to  Peter,  as  stated  above,  2,764  71 

$11,351   68 

Deduct  amount  of  debts  unpaid,  -  -      1,919  77 


Residue  to  be  distributed  amoung  the  six  children,  that 

is,  Abraham,  Samuel  and  the  four  daughters,  -   $9,431  91 

To  do  this,  add  for  advancement  to  Elizabeth  -         100  00 


Divide  by  -  -  6)9,531   91 


Each  of  the  six  children,  except  Elizabeth,  entitled  to      $1,588  65 
Elizabeth  to  100  dollars  less,  say  -      1,488  65 

Five  shares  at  $1588  65  each,  equal  to       $7,943  35 
Elizabeth's  share,  $1488  65,  added         -      1,488  65 


Amount  to  be  distributed  among  the  six  children,         -  $9,431  90 


The  decree  of  the  court  of  common  pleas  is  hereby  reversed  and 
annulled:  and  this  court  doth  decree,  order  and  adjudge,  that  the 
money  remaining  in  the  court  below  be  paid  to  Joseph  Taylor, 
administrator,  with  the  will  annexed  of  Andrew  Lobach,  deceased, 
the  testator,  to  be  distributed  by  him,  after  payment  of  the  debts  of 
the  testator,  among  Abraham,  one  of  the  sons,  and  the  four  daugh- 
ters of  the  testator,  or  their  legal  representatives — Samuel,  another 
son,  having  his  own  portion,  and  more,  in  his  own  hands,  will  have 
to  pay  Abraham  and  his  four  sisters,  instead  of  receiving  any  part 
of  the  moneys  arising  from  the  sales  of  Peter,  Joseph  and  John's 
lands. 

Decree  accordingly. 


"f>s&  383 

Blymire  against  Boistle. 

If  one  pay  money  to  another  for  the  use  of  a  third  person,  or  having  money  belong- 
ing to  another,  agree  with  that  other  to  pay  it  to  a  third,  action  lies  by  the  person  bene- 
ficially interested.  But  where  the  contract  is  for  the  benefit  of  the  contracting  party, 
and  the  third  person  is  a  stranger  to  the  consideration,  the  action  must  be  by  the 
promisee. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

John  Boistle  against  Abraham  Blymire.  Case.  John  Boistle, 
the  plaintiff,  had  a  judgment  against  William  Gladstone,  for  96 
dollars.  In  a  conversation  between  Abraham  Blymire  and  Wil- 
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liam  Gladstone,  it  was  agreed  that  in  consideration,  that  Gladstone 
would  convey  a  lot  of  ground  to  Blymire,  he  would  pay  to  Boistle 
the  judgment  which  Gladstone  owed  him.  Gladstone  did  convey 
the  lot,  and  Blymire  did  not  pay  the  judgment  according  to  his 
agreement;  and  this  action  was  brought  in  the  name  of  Boistle 
against  Blymire  upon  that  promise.  The  only  question  of  any 
importance  in  the  cause  was,  whether  the  action  was  rightly 
brought  in  the  name  of  Boistle.  The  court  below  was  of  opinion 
that  the  plaintiff  might  recover. 

Williamson,  for  plaintiff  in  error. 
Brandeberry  and  Alexander,  .contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Numerous  cases  are  to  be  found  in  the  books 
respecting  the  right  of  a  third  person  to  sue  on  a  promise  made  to 
another,  and  they  are  not  all  reconcilable  with  each  other.  See  1 
Vin.  Mr.  333  to  337,  and  the  note  to  Pigott  v.  Thompson,  3  East 
119.  They  seem,  however,  to  warrant  this  distinction,  that  if  one  \ 
pay  money  to  another  for  the  use  of  a  third  person,  or  having  money  ] 
belonging  to  another,  agree  with  that  other  to  pay  it  to  a  third,  action 
lies  by  the  person  beneficially  interested.  But  where  the  contract 
is  for  the  benefit  of  the  contracting  party,  and  the  third  person  is  a 
stranger  to  the  contract  and  consideration,  the  action  must  be  by 
the  promisee.  Owings  v.  Owings,  1  Harr.  fy  Gill  484.  In  Had- 
vet  v.  Levis,  Het.  176,  the  distinction  is  drawn  by  HUTTON,  J., 
who  says,  there  is  a  difference  where  the  promise  is  to  perform  to 
one  who  is  not  interested  in  the  cause,  and  when  he  hath  an  inte- 
rest. In  the  first  case,  he  to  whom  the  promise  is  made,  shall 
have  the  action,  and  not  he  to  whom  the  promise  is  to  be  perform- 
ed. In  Bourn  v.  Mason  et  al..  1  Vent.  6,  in  assumpsit,  the  plain- 
tiff declared  that  one  Parrie  was  indebted  to  the  plaintiff  and  the 
defendant,  in  two  several  sums  of  money,  and  a  stranger  was  in- 
debted in  another  sum  to  Parrie ;  that  there  being  a  communication 
between  them,  the  defendants,  in  consideration  that  Parrie  would 
permit  them  to  sue  in  his  name  the  stranger  for  the  sum  due  him, 
promised  they  would  pay  the  sum  which  Parrie  owed  to  the  plain- 
tiff; and  alleged  that  Parrie  permitted  them  to  sue,  and  they  re- 
covered. Verdict  for  plaintiff  and  judgment  arrested,  because  the 
plaintiff  could  not  bring  the  action;  for  he  was  a  stranger  to  the 
consideration,  he  did  nothing  of  trouble  to  himself,  or  benefit  to 
the  defendant.  In  2  Keble  528,  the  same  case  is  reported,  and  the 
court  conclude  by  saying,  that  he  to  whom  the  promise  was 
made  must  bring  the  action,  and  the  plaintiff  hath  still  remedy 
against  him.  In  1  Str.  592,  is  the  the  case  of  How  v.  Rogers,  much 
resembling  the  present.  Jlssumpsit  that  whereas,  J.  Hardy  was 
indebted  to  the  plaintiff,  in  70  pounds,  upon  a  discourse  between 
Hardy  and  the  defendant,  it  was  agreed,  that  the  defendant  should 
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pay  the  plaintiff's  debt,  and  Hardy  should  make  the  defendant  a 
title  to  a  house;  and  then  averred  that  Hardy  was  always  ready 
to  perform  his  part  of  the  agreement,  and  the  defendant,  in  con- 
sideration, promised  to  pay  the  plaintiff.  Judgment  was  given  for 
the  defendant,  after  advisement,  the  court  holding  the  plaintiff  a 
stranger  to  the  consideration. 

When  the  grounds  of  the  above  mentioned  distinction  are  ex- 
amined, there  appear  to  be  reasons  of  substantial  justice  in 
favour  of  it,  as  well  as  the  authority  of  decided  cases.  WJiere. 
one  person  contracts  with  another  to  pay  money  to  a  third, 
or  to  deliver  over  some  valuable  thing,  and  such  third  person 
is  thus  the  only  party  in  interest,  he  ought  to  possess  the  right  to 
release  the  demand,  or  recover  it  by  action.  But  when. a  debt 
already  exists  from  one  person  to  another,  a  promise  by  a  third 
person  to  pay  such  debt,  being  for  the  benefit  of  the  original  debtor, 
and  to  relieve  him  from  the  payment  of  it,  he  ought  to  have  a 
right  of  action  against  the  promisor  for  his  own  indemnity;  and  if 
the  promisor  were  also  liable  to  the  original  creditor,  he  would  be 
subject  to  two  separate  actions  at  the  same  time,  for  the  same  debt, 
which  would  be  inconvenient,  and  might  lead  to  injustice. 

The  case  before  us,  in  substance  is,  that  the  defendant,  Blymire, 
in  consideration  of  Gladstone's  conveying  his  third  part  of  a  lot  of 
ground  to  him,  promised  Gladstone  to  pay  to  Boistle,  the  plaintiff, 
a  debt  due  by  Gladstone  to  Boistle,  on  a  judgment  previously  re- 
covered against  Gladstone  by  Keyser  and  assigned  to  Boistle;  and 
the  question  is  whether,  in  the  absence  of  any  evidence  of  the 
participation  of  Boistle  in  the  contract,  or  consideration  money 
from  him  or  act  done,  or  prejudice  sustained  by  him,  he  can  main- 
tain this  action  in  his  own  name  against  Blymire  on  this  contract. 
It  is  clear  that  the  right  of  proceeding  on  the  judgment  against 
Blymire  remained  in  Boistle  as  before,  whether  the  judgment  was 
a  lien  on  the  property  or  not.  He  might  either  proceed  by  exe- 
cution or  by  action  of  debt  on  the  judgment.  Gladstone  thus  re- 
maining liable  to  Boistle,  if  Blymire  failed  to  pay  according  to  his 
undertaking,  Gladstone  had  a  right  of  action  against  him  on  his 
promise,  and  for  his  own  indemnity.  If  then  by  this  action  Bly- 
mire is  liable  also  to  Boistle,  he  may  be  twice  sued.  Who  should 
be  preferred?  Or  might  not  Blymire,  in  one  event,  be  compelled  to 
pay  both?  The  equity  of  the  case  would  be,  and  chancery  would 
decree,  that  Blymire  should  pay  but  once,  and  that  the  money 
should  go  to  Boistle  on  his  releasing  Gladstone.  But  in  two  com- 
mon law  suits  against  Blymire  it  might  be  difficult  to  effect  this 
equity.  The  suits  must,  therefore,  be  by  Gladstone  against  Bly- 
mire, and  by  Boistle  against  Gladstone,  and  thus  Blymire  would 
be  released  by  one  payment  to  Gladstone,  and  Gladstone  exonerat- 
ed by  paying  Boistle ;  unless  one  suit  should  be  brought  in  the 
name  of  Gladstone  for  the  use  of  Boistle  against  Blymire. 

On  these  reasons  and  authorities,  we  are  compelled  to  come  to 
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the  conclusion,  that  this  action  is  not  maintainable,  and  that  there 
was  error  in  the  charge  of  the  court  on  this  point. 

The  other  errors  are  not  sustained. 

Judgment  reversed. 


Calhoun's  Estate. 

Executors  who  act  with  ordinary  diligence  and  attention,  are  not  liable  for  a  loss  of 
the  funds  of  the  estate ;  nor  are  they  liable  for  the  mismanagement  or  insolvency  of 
their  agents,  which  they  could  neither  foresee  nor  control. 

APPEAL  by  John  Buchanan  and  Hugh  M'Culloch,  executors 
of  William  Calhoun,  deceased,  from  the  decree  of  the  orphans' 
court  of  Lancaster  county,  upon  the  settlement  of  then*  administra- 
tion account. 

The  court  below  (Collins,  president)  being  of  opinion  that  the 
accountants  should  be  charged  with  the  amount  of  the  judgment 
against  the  Gochenaurs,  which  was  lost,  thus  fully  stated  the  facts, 
in  order  to  afford  them  an  opportunity  to  review  then*  opinion  in 
the  supreme  court. 

It  is  contended  on  the  part  of  the  legatees,  that  the  accountants 
should  have  charged  themselves  with  the  sum  of  2103  dollars  33 
cents,  with  the  interest  thereon,  from  22d  June  1822,  being  the 
amount  of  a  judgment  recovered  by  said  accountants  as  executors 
of  testator,  against  Adam  Gochenaur  and  Abraham  Gochenaur,  in 
the  district  court  for  the  city  and  county  of  Lancaster,  originally 
brought  to  June  term  1822,  No.  51,  and  revived  by  scire  facias  to 
September  1824,  No.  28.  The  amount  of  which,  it  is  alleged,  was 
received  by  their  accountants,  or  their  attorney,  or  lost  by  the  negli- 
gence of  the  accountants. 

The  facts  relied  upon  by  the  legatees  to  sustain  these  exceptions 
are,  that  on  the  22d  of  June  1822,  William  Calhoun,  deceased,  the 
accountants'  testator,  obtained  judgment  against  the  aforesaid  Adam 
and  Abraham  Gochenaur,  for  2103  dollars  33  cents,  with  interest, 
and  that  the  real  estate  of  each,  was  sufficient  to  secure  the  amount 
of  the  judgment.  That  on  the  26th  of  July  1824,  John  Buchanan  and 
Hugh  M'Culloch,  the  accountants,  were  substituted  as  plaintiffs 
in  said  judgment,  and  issued  a  scire  facias  to  revive  it  to  Septem- 
ber term  1824,  No.  8,  on  which  judgment  was  rendered  the  13th 
of  September  1824,  for  the  original  judgment  and  interest.  On 
this  judgment  a  fieri  facias  issued  to  December  term,  No.  8,  which 
was  returned  by  the  sheriff,  "  the  property  of  Adam  Gochenaur 
levied  and  condemned."  (See  fieri  facias  to  January  term  1825.) 
An  alias  fieri  facias  was  issued  to  September  term  1826,  No.  32, 
vi. — Y 
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which  was  returned,  "  levied  on  three  tracts  of  land,  &c.,  one  of 
eighty-eight  acres  and  one  of  ninety-three  acres,  in  Conestogo 
township,  and  one  of  seventy-eight  acres  in  Martic  township,  as 
the  property  of  Abraham  Gochenaur,  and  condemned."  This  lat- 
ter property,  it  is  proved,  and  also  admitted,  was  abundantly  suffi- 
cient to  secure  the  payment  of  the  aforesaid  judgment.  On  this 
judgment  no  further  proceedings  appear  until  the  30th  of  August 
1830.  Then  the  accountants  issue  their  scire  facias  to  September 
term  1830,  for  the  purpose  of  reviving  the  said  judgment  against 
Abraham  Gochenaur,  who  survived  Adam  Gochenaur,  and  to  this 
action  of  scire  facias,  the  defendant  entered  a  plea  of  payment, 
with  leave ;  and  thus  the  matter  rests. 

It  is  also  shown,  that  one  John  Good  had  employed  Ebenezer 
Wright,  an  attorney  of  respectable  standing  at  the  bar  of  Lancaster 
county,  to  bring  suit  against  Adam  Gochenaur  (one  of  the  defend- 
ants in  the  said  judgment)  and  others,  to  February  term  1821,  No. 
18;  and  on  the  10th  of  May  1822,  said  John  Good,  obtained  an 
award  of  arbitrators  for  2336  dollars  85  cents.  From  this  award, 
the  defendants  appealed,  and  on  the  15th  of  September  1824,  the 
plaintiff,  John  Good,  obtained  a  verdict  for  2578  dollars  60  cents. 
The  defendant  took  a  writ  of  error  to  the  supreme  court,  to  May 
term  1825,  No.  38,  on  which  the  judgment  was  reversed  on  the 
17th  of  June  1826 ;  and  on  the  4th  day  of  March  1829,  a  verdict  was 
rendered  for  the  defendants;  to  this,  also,  a  writ  of  error  was  taken, 
but  what  disposition  was  made  of  it,  does  not  appear.  It  has  been 
shown,  that  William  Calhoun,  in  his  lifetime,  employed  the  before- 
named  E.  Wright,  as  counsel,  to  collect  his  debt  against  Abraham 
and  Adam  Gochenaur,  and  that  the  accountants,  after  they  took 
upon  them  the  administration,  continued  that  employment.  Of 
April  term  1825,  No.  50,  a  vendilioni  exponas  issued  at  the  suit 
of  Abraham  Shaub's  administrators  v.  Adam  Gochenaur,  under 
which,  in  November  1825,  his  real  estate  was  sold  by  the  sheriff 
for  2709  dollars.  A  deed  was  executed  by  the  sheriff  to  the  pur- 
chaser, who  paid  the  money  to  the  sheriff  on  the  17th  of  April 
1826.  And  by  the  letter  of  William  White,  late  sheriff  of  Lancas- 
ter county,  which  has  been  permitted  to  be  read  in  evidence  by  the 
counsel,  for  the  purpose  of  the  present  argument,  but  nothing  fur- 
ther, it  appears,  as  he  says,  upon  examining  his  papers,  that  Goche- 
naur's  property  was  sold  in  November  1825,  for  2709  dollars;  and 
that  in  the  month  of  April  following,  the  money  was  paid  to  Mr 
Wright,  the  attorney.  It  is  also  made  to  appear  that,  at  the  time 
of  the  sale  of  the  aforesaid  property,  the  judgments  of  Good  and 
Calhoun's  executors  were  the  earliest  liens  upon  the  real  estate  of 
Adam  Gochenaur.  At  this  time,  and  for  some  years  after,  it  is  con- 
ceded on  all  hands,  as  well  as  proved,  that  the  judgment  of  Cal- 
houn's executors,  if  unpaid  to  the  accountant's  attorney,  was  well 
secured  by  the  property  of  Abraham  Gochenaur,  or  by  the  sheriff 
and  his  bondsmen,  if  he  received  the  money  and  misapplied  it,  or 
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by  these  three  several  funds,  that  is  to  say,  by  the  estate  of  Adam 
Gochenaur,  by  that  of  Abraham  Gochenaur,  and  by  the  sheriff's 
sureties  in  case  of  default.  It  further  appears,  that  in  1833,  Abra- 
ham Gochenaur  made  an  assignment  of  his  property  to  Jacob 
Eshleman  for  the  benefit  of  his  creditors,  that  his  property  was 
sold  by  his  trustees,  his  debts  paid,  and  a  surplus  of  three  or  four 
thousand  dollars  returned  to  said  Gochenaur.  In  March  1830,  the 
lien  of  the  judgment  (if  still  unpaid)  against  the  estate  of  Abraham 
Gochenaur,  expired;  about  the  same  period,  the  liability  of  the 
sheriff's  sureties,  for  his  default  in  this  case  ceased,  and  in  April 
1829,  the  counsel  of  accountants,  Mr  Wright,  died  insolvent.  And 
it  is  not  denied  by  the  accountants  that  the  judgment  of  2103  dol- 
lars 33  cents,  with  interest  obtained  by  their  testator  on  the  22d  of 
June  1822,  from  that  time  charged  upon  two  ample  funds  or  estates 
to  secure  its  payment,  has  been  lost  to  the  estate. 

They  deny,  however,  that  it  has  been  lost  by  any  default  of 
theirs,  and  rely  upon  the  following  facts  in  addition  to  those  before 
referred  to,  for  the  purpose  of  showing  that  they  are  not  liable  to 
account  for  it.  They  show,  that  William  Calhoun,  their  testator, 
originally  retained  the  said  Wright  as  his  counsel,  to  bring  suit  and 
recover  this  debt  of  2103  dollars  33  cents,  from  Abraham  and  Adam 
Gochenaur,  and  that  after  the  decease  of  the  said  testator,  the 
accountants  employed  the  same  counsel  to  issue  a  scire  facias  to 
revive  the  judgment  and  proceed  in  the  collection  of  the  money; 
and  that  the  said  Wright,  in  1824,  as  counsel,  was  in  good  credit 
and  doing  a  fair  business,  that  he  proceeded  in  the  matter  as  their 
counsel,  and  if  William  White's  letter  is  believed,  received  in  the 
month  of  April  1826,  the  proceeds  of  the  sale  of  Adam  Goche- 
naur's  real  estate,  either  as  the  counsel  of  John  Good,  who  had 
recovered  a  judgment  which  has  been  mentioned,  or  as  the  counsel 
of  accountants,  or  of  Good  and  accountants,  or  as  it  may  appear 
from  all  the  evidence,  as  the  depository  of  the  sheriff,  William 
White,  until  a  legal  application  of  the  money  should  be  made  by 
the  proper  tribunal.  It  appears  by  the  deposition  of  John  Good 
taken  by  the  accountants,  that  he,  Good,  supposed  the  money  con- 
tinued in  the  hands  of  the  sheriff,  as  Wright,  the  attorney,  told  him 
it  should  not  be  paid  over  to  either,  until  it  was  fairly  decided  who 
was  entitled  to  it;  and  the  accountants,  it  appears,  knew  that 
Wright  was  also  the  attorney  of  Good.  A.  B.  Kauffman,  whose 
deposition  has  been  taken  by  the  accountants,  states,  that  in  the 
year  1824,  the  standing  of  Mr  Wright  as  an  attorney,  was  pretty 
fair,  and  for  two  years  subsequently;  that  afterwards,  he  began  to 
fall  off,  and  neglected  his  business,  that  he  died  in  1829,  insolvent, 
that  his  estate  was  not  sufficient  to  pay  the  judgments  against  him, 
that  deponent  is  his  administrator,  and  has  no  knowledge  whether 
his  decedent  received  the  money,  the  proceeds  of  Gochenaur's 
estate  or  not,  and  that  accountants  never  requested  deponent  to 
search  the  papers  of  decedent  for  the  ascertainment  of  that  fact. 
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By  the  deposition  of  James  B.  Long,  on  the  part  of  accountants, 
it  appears,  that  some  time  after  the  sale  of  Gochenaur's  property 
by  the  sheriff,  about  the  1st  of  June,  of  some  subsequent  year, 
John  Buchanan,  one  of  the  accountants,  in  company  with  James 
B.  Long,  went  to  Mr  Wright's  office,  and  inquired  about  the 
money  raised  by  the  sale  of  Gochenaur's  property,  and  that  Wright 
told  him  it  was  attached  in  the  sheriff's  hands  by  John  Good,  and 
that  as  soon  as  that  was  settled,  the  money  could  be  had,  and  he 
would  attend  to  it  with  pleasure.  That  in  the  following  winter, 
Buchanan,  one  of  the  accountants,  again  met  Mr  Wright  at  Mr 
Jenkins's  office,  but  he  did  not  hear  the  conversation  that  passed 
between  them.  It  appears  also,  that  after  the  death  of  Mr  Wright, 
the  accountants  employed  Mr.  Washington  Hopkins,  since  deceased, 
as  their  counsel.  The  exceptants  have  further  shown  by  the  depo- 
sitions of  John  Good  and  Henry  Brenneman,  that  before  the  money 
was  paid  to  the  sheriff  for  the  price  of  Gochenaur's  property,  the 
accountants  met  Good  and  Brenneman,  the  latter  of  whom  was 
the  principal  purchaser;  that  after  the  sale  made,  it  was  desired  by 
Good  that  the  purchase  money  should  not  be  paid  by  the  purchaser 
until  it  should  be  ascertained  whether  Good's  judgment,  or  that  of 
accountants  would  receive  it;  arid  the  purchaser,  Brenneman, 
offered  Good  to  the  accountants  as  security  for  the  money.  This 
proposition  they  rejected,  and  insisted  on  the  payment  of  the  money 
to  the  sheriff,  which  was  done. 

Franklin  and  Champneys,  for  appellants,  cited  1  Vez.  Jun.  190; 
218;  4  Johns.  Ch.  619;  4  Rawle  148;  1  Penns.  Rep.  188, 
207;  10  Law.  Lib.  79,  167;  2  Mad.  Ch.  113;  11  Serg.  $•  Rawle 
71;  1  Vtz.  144;  1  Penns.  Rep.  202;  1  Atk.  507. 

Reigart,  for  appellees,  relied  upon  the  facts  of  the  case  as  exhi- 
biting gross  negligence  on  the  part  of  the  executors,  in  consequence 
of  which  the  money  was  lost. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — It  is  a  general  principle,  that  whenever  trustees 
fail  in  the  peformance  of  their  duty,  or  exceed,  or  pervert  the 
power  with  which  they  are  invested,  they  and  their  representatives, 
whether  deriving  any  benefit  from  it  or  not,  become  responsible  to 
those  for  whom  the  trust  property  should  beheld;  and  are  chargeable 
in  equity  for  breach  of  trust.  But  it  is  not  for  every  act  of  neglect 
that  they  are  responsible.  Thus,  executors  and  administrators,  or 
trustees,  acting  with  good  faith,  and  without  any  wilful  default,  or 
fraud,  will  not  be  responsible  for  any  loss  that  may  arise.  All  that 
a  court  of  equity  requires  from  trustees,  is  common  skill,  common 
prudence,  and  common  caution.  Executors,  administrators,  or 
guardians,  are  not  liable,  beyond  what  they  actually  receive, 
unless  in  case  of  gross  negligence ;  for  when  they  act  as  others  do 
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with  their  own  goods,  and  with  good  faith,  and  not  guilty  of  gross 
negligence,  they  are  not  liable.  1  Penns.  Rep.  213.  Theenig- 
mote,  appellant,  v.  Thimnell,  assignee;  Thompson  v.  Brown,  Fay 
and  others,  4  Johns.  Cha.  Rep.  619.  A  court  of  equity,  as  is  said 
in  Thompson  v.  Brown,  always  treated  trustees  acting  in  good  faith, 
with  great  tenderness.  In  Knight  v.  The  Earl  of  Plymouth,  3 
Atk.  480,  Dicker? s  120,  Lord  Hardwicke  observes,  if  there  was 
no  mala  fides,  nothing  wilful  in  the  conduct  of  the  trustee,  the 
court  will  always  favour  him.  For  as  a  trust  is  an  affair  neces- 
sary in  the  concerns  between  man  and  man,  and  which,  if  faith- 
fully discharged,  is  attended  with  no  small  degree  of  trouble  and 
anxiety,  it  is  an  act  of  great  kindness  in  any  one  to  accept  of  it. 
To  add  hazard  or  risk  to  that  trouble,  and  to  subject  a  trustee  to 
losses  which  he  could  not  foresee,  would  be  a  manifest  hardship, 
and  would  be  deterring  every  one  from  accepting  so  necessary  an 
office.  In  that  case,  a  receiver  had  deposited  money  with  a  banker 
of  good  credit,  who  afterwards  failed,  and  as  he  was  not  chargeable 
with  any  wilful  neglect  or  fraud,  the  court  refused  to  hold  him  respon- 
sible for  the  loss  of  it.  In  Routh  v.  Ho  well,  3  Ves.  567,  the  same 
point  was  ruled.  Executors  were  discharged  from  liability,  for  a 
loss  arising  from  the  insolvency  of  a  banker,  whom  the  testator 
had  trusted,  and  with  whom  they  suffered  slock,  deposited  by  the 
testator,  to  remain.  This  principle  has  an  exceedingly  strong 
bearing  on  the  case  in  hand,  as  well  as  Wilkinson  v.  Stafford,  1 
Ves.  Jun.  41,  and  Van  v.  Emery,  5  Ves.  144,  where  the  court  of 
chancery  determine  to  relieve  trustees,  acting  upon  professional 
advice,  with  the  best  judgment  they  could  form,  from  losses  of  the 
heir's  property.  The  facts  of  this  case  are  directly  within  the 
principles,  which  have  been  ruled  in  the  cases  cited,  all  of  which 
have  been  distinctly  recognised  by  this  court.  It  is  not  pretended 
but  that  the  executors  acted  with  good  faith.  Fraud  is  not  even 
alleged;  and  nothing  has  been  found,  which  shows  a  want  of  com- 
mon skill,  common  prudence,  or  common  caution ;  or  differs  their 
conduct  from  what  is  usually  manifested  in  conducting  our  own 
affairs.  They  reposed  confidence,  where  the  testator  had  reposed 
it;  for  it  must  not  be  forgotten  that  Mr  Wright  was'  the  counsel 
selected  by  the  testator  himself.  The  executors  acted  with  pro- 
fessional advice,  and  we  have  it  in  proof  that  they  called,  at  least 
twice,  on  their  attorney,  and  how  much  oftener,  it  may  be  impossi- 
ble to  show,  to  inquire  the  state  of  the  business,  and  were  informed 
by  him  that  the  money  was  attached  in  the  sheriffs  hands,  and 
that  as  soon  as  it  could  be  had,  he  would  attend  to  it.  I  cannot 
perceive  the  force  of  the  objection,  that,  when  an  offer  was  made 
by  the  purchaser  of  Gochenaur's  property,  to  let  the  money  remain 
secured  in  the  hands  of  the  purchaser,  until  Good's  right  to  it 
should  be  ascertained,  they  rejected  the  proposition,  and  insisted 
on  the  money  being  paid  to  the  sheriff.  This  was  in  the  due 
course  of  law,  and  so  far  from  this  being  a  reason  for  charging 
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them,  a  contrary  course  would  have  rendered  them  responsible  to 
the  legal  representatives.  It  is  true,  they  knew  the  money  was  in 
the  hands  of  the  sheriff,  and  it  is  equally  true,  that  they  had  placed  the 
business  under  the  care  and  management  of  an  attorney,  whose 
skill  and  integrity  they  had  not  the  slightest  reason  to  distrust, 
who,  in  addition,  had  been  selected  by  the  testator  himself.  It  may 
be  safely  said,  that  few  clients,  whether  acting  for  themselves  or 
others,  but  would  at  that  time  have  reposed  a  similar  confidence 
in  the  honour  and  integrity  of  the  counsel  who  was  employed;  and 
nothing  had  occurred,  of  which  we  have  any  evidence,  which  was 
calculated  to  awaken  suspicion  as  to  his  skill  and  diligence.  The 
executors  reposed  merely  the  usual  confidence  in  him,  and  for 
this,  we  think  it  would  show  unwarrantable  rigour,  to  subject  them 
to  the  loss  of  assets  which  were  never  in  their  hands,  nor  subject 
to  their  control.  If  the  testimony  is  believed,  (and  we  have  the 
positive  testimony  of  the  sheriff,  to  the  fact)  the  money  was  lost 
in  consequence  of  the  insolvency  of  the  attorney;  who,  at  the 
time,  was  in  good  standing  and  credit,  and  of  whose  actual  situa- 
tion the  executors  were  not  informed.  Nor  can  it  affect  the  liabi- 
lity of  the  executors,  whether  Mr  Wright  received  the  money  or 
not,  nor  in  what  capacity  he  received  it,  as  they  had  a  right  to 
repose  confidence  in  his  skill.  The  money  was  lost  by  his  mis- 
conduct, and  the  cases  cited  show,  that  trustees  who  act  with  good 
faith,  are  not  liable  for  such  mismanagement  of  their  agents,  as 
they  can  neither  foresee,  nor  control.  We  are,  therefore,  of  the 
opinion,  that  gross  negligence  has  not  been  shown,  and  that  the 
court  erred  in  charging  the  executors  with  2103  dollars  and  33 
cents  and  interest,  the  amount  of  the  judgment  against  Adam  and 
Abraham  Gochenaur.  With  this  correction,  the  account  is  con- 
firmed. 

The  decree  reversed,  so  far  as  concerns  the  sum  of  2103  dollars 
and  33  cents,  and  confirmed  as  to  the  residue. 
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Ayres  against  Sweigart. 

An  agreement  to  become  surety  for  costs,  though  entered  among  the  minutes  on 
the  docket,  has  not  the  effect  of  a  recognizance. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

Michael  Sweigart  against  William  Ayres,  Esq.     Summons  in 
debt  not  exceeding  230  dollars.     The  plaintiff  declared  as  follows: 

Michael  Sweigart  complains  of  William  Ayres,  Esq.,  of  a  plea 
that  he  render  to  the  said  Michael  Sweigart  230  dollars,  lawful 
money  of  the  United  States,  which  he  owes  to  and  unjustly  detains 
from  him.  For  that  whereas,  the  said  William  Ayres  heretofore, 
to  wit,  on  the  23d  day  of  April,  in  the  year  of  our  Lord  1834,  came 
personally  into  the  court  of  common  pleas  of  Dauphin  county,  and 
then  and  there  in  the  said  court  acknowledged  himself  to  be  the 
surety  for  a  certain  Henry  Greiner  for  the  costs  in  a  certain  suit 
then  and  there  depending,  by  and  between  the  said  Henry  Greiner, 
surviving  obligor,  &c.,  as  plaintiff,  and  the  aforesaid  Michael  Swei- 
gart as  defendant,  of  the  term  of  August,  in  the  year  of  our  Lord 
1831,  No.  106,  whereby  he  the  said  William  Ayres  consented  and 
agreed  that  all  such  costs  and  charges  as  should  be  adjudged  unto 
the  said  Michael  Sweigart,  in  that  behalf,  should  be  made  and 
levied  of  his  goods  and  chatties,  lands  and  tenements,  if  it  should  so 
happen  that  the  said  Henry  Grenier  should  not  pay  unto  the  said 
Michael  Sweigart  those  costs  and  charges,  as  by  the  record  of  the 
said  recognizance  or  acknowledgment  of  record,  still  remaining  in 
the  said  court  here,  to  wit,  at  Dauphin  county  aforesaid,  more  fully 
appears.  And  although  the  said  Henry  Greiner  afterwards,  that 
is  to  say,  in  the  court  of  common  pleas  of  the  county  of  Dauphin 
aforesaid,  on  the  1st  day  of  September  1835,  in  the  same  plea, 
became  nonsuit,  whereby  he  became  and  was  rendered  liable 
to  pay  to  the  said  Michael  Sweigart,  the  sum  of  1 1 5  dollars  35  cents, 
which  he  had  sustained  for  his  costs  and  charges  by  him  about  the 
aforesaid  suit  in  his  behalf  expended,  whereof  the  said  Henry 
Greiner  was  convicted  as  by  the  record  and  proceedings  whereof 
still  remaining  in  the  said  court  here,  to  wit,  at  Dauphin  county 
more  fully  appears.  Yet  the  said  Henry  Greiner  hath  not  yet  paid 
to  the  said  Michael  Sweigart  the  said  costs  and  charges  or  any  part 
thereof,  according  to  the  form  and  effect  of  the  said  recognizance 
or  acknowledgment  of  record,  and  as  well  the  said  recognizance  or 
acknowledgment  of  record  and  the  said  judgment  of  nonsuit  still 
remain  in  full  force  and  effect,  and  the  said  costs  and  charges  in  no 
ways  satisfied,  paid  and  discharged,  and  the  said  Michael  Sweigart 
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hath  not  yet  obtained  any  execution  of  the  said  judgment,  whereby 
and  according  to  the  form  and  effect  of  the  said  recognizance  or 
acknowledgment  of  record,  an  action  hath  accrued  to  the  said 
Michael  Sweigart  to  demand  and  have  of  and  from  the  aforesaid 
William  Ayres  the  said  sum  of  115  dollars  35  cents,  in  form,  &c. 
Yet  the  said  William  Ayres  hath  not  as  yet  paid,  &c. 

To  support  this  declaration  the  plaintiff  offered  in  evidence  the 
record  of  a  suit,  Henry  Greiner  v.  Christian  Roop,  in  which  a  rule 
had  been  taken  by  the  defendant  upon  the  plaintiff,  to  give  security 
for  the  costs,  on  the  ground  that  he  did  not  reside  in  the  state. 
Whereupon,  William  Ayres  the  defendant  in  the  present  suit,  made 
this  entry  upon  the  docket,  "  April  23d,  1834,  William  Ayres,  Esq. 
agrees  to  become  surety  for  the  costs  in  this  case;"  and  signed 
his  name  to  it. 

The  defendant  objected  to  the  evidence  on  the  ground  that  it  did 
not  support  the  plaintiffs  declaration.  The  court  overruled  the 
objection  and  sealed  a  bill  of  exceptions  at  the  instance  of  the  de- 
fendant. Verdict  for  plaintiff. 

Roberts  and  Me  C lure,  for  plaintiff  in  error. 
J.  JL.  Fisher,  for  defendant  in  error. 

PER  CURIAM.  The  agreement  in  evidence,  has  no  feature  of  a 
recognizance.  It  is  not  in  the  form  of  one,  being  without  penalty, 
condition,  or  acknowledgment.  It  is  a  mere  stipulation,  which 
acquired,  from  having  been  entered  among  the  minutes  of  the 
docket,  no  quality  of  a  debt  of  record,  or  no  greater  force  than  if  it 
had  been  written  on  a  loose  slip  of  paper.  In  what  form  it  might 
warrant  a  recovery,  is  not  at  present  an  inquiry;  it  is  sufficient  tor 
the  occasion  that  it  does  not  support  the  declaration. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Vernor  against  Henry. 


V.  devised  as  follows : — "  I  give  and  devise  unto  the  two  daughters  of  my  deceased 
brother  John  Vernor,  and  unto  John  T.  Vernor,  the  grandson  of  my  said  brother  John 
deceased,  my  plantation  or  tract  of  land,  whereon  I  now  live;  to  have  and  to  hold  the 
same,  to  them,  the  two  daughters  of  my  deceased  brother  John  Vernor,  and  to  the  said 
John  T.  Vernor,  their  heirs  and  assigns  forever  in  fee,  that  is  to  say,  each  of  them  to 
have  an  equal,  undivided  third  part  thereof."  John  Vernor,  the  testator's  brother,  hav- 
ing had  three  daughters  when  the  will  was  made,  and  at  the  death  of  the  testator, 
Held,  that  the  devise  was  not  void  for  uncertainty,  but  that  the  three  daughters  took 
by  it  two  thirds  of  the  land. 

A  residuary  legatee  may  use  the  names  of  the  executors  of  a  will  under  which  he 
claims,  without  their  consent,  in  an  action  to  enforce  his  claim  under  the  will. 
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ERROR  to  the  district  court  of  Lancaster  county. 

Ejectment.  Michael  Musselman,  John  Robinson,  and  John  T. 
Vernor,  executors  of  Benjamin  Vernor,  deceased,  against  Christian 
Fisher  and  others. 

When  this  suit  was  brought,  all  the  executors  of  Benjamin 
Vernor,  the  plaintiffs,  filed  a  paper  declaring  that  it  was  instituted 
without  their  consent  or  knowledge,  and  disclaiming  all  liability 
and  responsibility  therein,  and  directed  that  the  same  should  be 
discontinued. 

On  the  same  day,  a  warrant  of  attorney  was  filed  from  Ro- 
bert R.  Henry  to  William  Norris,  Esq,  authorizing  the  institution 
for  him;  and  which  recited  the  material  parts  of  the  will  of  Benja- 
min Vernon  deceased,  to  show  that  he  was  interested  as  a  resi- 
duary legatee. 

Mr  Ellmaker,  on  behalf  of  the  plaintiffs,  moved  that  a  discon- 
tinuance of  those  suits,  be  entered  according  to  the  direction  of  the 
plaintiffs,  in  writing  filed. 

This  being  opposed  by  the  counsel  of  Robert  R.  Henry,  the 
motion  was  argued  in  October,  and  held  under  advisement. 

The  motion  was  supported  on  the  ground,  that  the  present  suit 
was  unnecessary  to  ascertain  Robert  R.  Henry's  rights,  and  if 
necessary,  he  had  not  indemnified  the  executors,  in  whose  name 
he  sues,  for  all  costs  and  damages  which  they  may  sustain, 

It  was  opposed  on  the  ground,  that  the  suit  was  expedient  and 
necessary,  and  that  all  costs  and  expenses  of  the  proceedings  are 
chargeable  to  the  estate  of  the  testator. 

Hayes,  president.  The  practice  of  suing  and  defending  in  the 
names  of  others,  so  far  as  it  has  obtained  among  us,  has  grown 
out  of  the  desire  of  reaching  the  real  justice  of  certain  cases,  and 
the  difficulty  of  accomplishing  the  purpose,  on  account  of  the  want 
of  a  chancery  jurisdiction,  or  some  other  peculiarity  in  our  acts  of 
assembly,  rendering  the  common  law  methods,  either  not  precisely 
applicable,  or  inadequate. 

Hence  the  settled  usage  of  bringing  suits  in  the  name  of  a  legal 
plaintiff,  marking  them  to  the  use  of  the  party,  who  is  alone  interested, 
and  who  assumes  the  sole  control  and  responsibility;  whilst  the 
nominal  plaintiff  cannot  interfere  by  discontinuance  or  otherwise, 
and  is  not  considered  as  amenable  for  costs  or  charges. 

Hence  also,  the  privilege  of  the  terre-tenants,  or  heir  of  a  dece- 
dent, to  come  in  and  defend  their  particular  interest,  in  a  suit 
brought  against  the  executor  or  administrator. 

To  this  cause  are  owing  our  equitable  pleas  and  actions  founded 
on  equitable  rights. 

There  can  be  no  fairer  field,  for  the  exercise  of  that  attribute 
commended  in  the  maxim  est  boni  judicis  ampliare  jurisdic- 
lionem;  the  direct  object,  being  to  do  justice  hi  every  case,  accord- 
ing to  the  very  right  of  the  matter,  and  the  law  of  the  land.  In 
truth,  our  system  of  jurisprudence  must  always  be  deficient  in 
vi. — z 
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attainable  excellence,  until  by  means  of  our  process  and  pleadings, 
we  afford  to  every  suitor,  as  ample  redress,  as  can,  under  similar  cir- 
cumstances be  procured,  either  in  the  common  law  courts,  or  courts 
of  chancery  in  those  of  our  sister  states,  in  which  botli  exist  to- 
gether; until  then,  we  must,  in  some  degree,  be  obnoxious  to  the 
reproach  of  having  rights,  for  which  we  have  no  remedies. 

All  that  it  is  necessary  to  decide  at  present,  is,  whether  Robert 
R.  Henry,  as  residuary  legatee,  is  entitled  to  bring  this  action,  for 
the  purpose  of  ascertaining,  if  the  executors  of  Benjamin  Vernor 
deceased  can  recover  the  two-thirds  of  the  Leacock  plantation,  in 
order  to  sell  and  dispose  of  the  same,  in  the  execution  of  the  last 
will  and  testament  of  their  testator  ?  and  I  am  of  opinion  that 
he  is. 

With  regard  to  the  liability  of  the  executors  for  costs,  I  am  not 
able  to  perceive  how  they  can  suffer  in  that  respect.  That  they 
cannot  be  obliged  to  pay  any  thing  de  bonis  propriis,  I  think  is 
very  clear.  The  claim  of  an  indemnity  is  not  supported.  So  far 
as  relates  to  the  responsibility  of  the  executors,  their  disclaimer 
filed  in  the  present  cause,  may  hereafter  be  referred  to  for  such 
protection  as  it  may  furnish. 

The  decision  upon  the  motion  under  consideration,  is,  that  Ro- 
bert R.  Henry  may  avail  himself  of  the  names,  character  and  pri- 
vileges of  the  executors  for  the  investigation  of  his  rights  as  resi- 
duary legatee  in  this  action. 

The  motion  to  enter  a  discontinuance  is  therefore  denied. 

Case  stated. 

Benjamin  Vernor,  of  Leacock  township,  Lancaster  county,  being 
seised  in  his  demesne,  as  of  fee,  of  and  in,  inter  alia  the  mansion 
farm,  hereinafter  described,  did  by  his  will,  duly  made  and  executed 
on  the  5th  day  of  June  1830,  devise  the  same  in  manner  following, 
to  wit :  "  I  give  and  devise  unto  the  two  daughters  of  my  deceased 
brother,  John  Vernor,  and  unto  John  T.  Vernor,  the  grandson  of 
my  said  brother,  John  Vernor,  deceased,  my  plantation  or  tract  of 
land,  whereon  I  now  live,  situate  in  Leacock  township,  in  the 
county  of  Lancaster,  adjoining  land  of  Thomas  Lyon,  John 
M'Caskey,  Thompson  Jacobs,  and  others,  on  the  old  Philadelphia 
road,  containing  upwards  of  two  hundred  acres,  should  it  be  more 
or  less.  To  have  and  to  hold  the  same,  to  them,  the  two  daughters 
of  my  deceased  brother,  John  Vernor,  and  to  the  said  John  T. 
Vernor,  their  heirs  and  assigns,  forever,  in  fee,  that  is  to  say,  each 
of  them  to  have  an  equal,  undivided  third  part  thereof." 

This  will  was  drawn  by  Israel  Carpenter,  who  testifies  in  regard 
to  it,  as  follows:  "I  never  had  any  conversation  with  Benjamin 
Vernor,  before  the  time  I  took  the  notes  of  the  first  will  I  wrote. 
This  was  at  his  house.  I  took  the  notes  one  day  at  his  house,  and 
drew  the  will,  and  took  it  down  to  his  house,  to  get  him  to  sign  it. 
I  saw  him  twice;  once  at  the  taking  of  the  notes  of  the  alterations 
he  intended,  and  the  next,  when  I  went  down  to  get  him  to  sign 
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the  will  I  had  drawn.  Have  you  not  said  repeatedly,  since  the 
death  of  Benjamin  Vernor,  that  you  recollected  nothing  of  the  will 
of  Benjamin  Vernor,  except  what  was  in  it?  No;  but  I  have  said, 
and  still  say,  that  I  do  not  recollect  any  conversation  that  we  had  in 
so  many  Avords,  or  the  words  that  were  used.  I  mentioned  so  to 
Robert  R.  Henry  and  Mr.  Henry,  when  they  asked  me.  Is  it  not 
your  practice  as  a  scrivener,  when  called  to  draw  a  will,  to  write 
down  the  words  as  they  come  from  the  lips  of  the  testator?  No 
sir.  What  is  your  practice?  It  is  to  ascertain  the  wishes  and 
intentions  of  the  testator,  as  well  as  I  can,  and  then  put  them  in 
such  words  in  my  notes,  as  will  stand  in  law.  Is  it  your  practice 
to  advise  or  dictate  to  a  testator,  how  he  shall  dispose  of  his  pro- 
perty? No,  I  never  do.  Did  you  do  so  in  the  slightest  degree  in 
this  case?  No,  I  did  not.  Is  it  your  practice  to  divulge  a  will  when 
you  write  it?  No." 

And  it  is  proved  by  Daniel  Moore,  whose  deposition  was  taken 
on  the  22d  of  September  1835,  and  filed  of  record  in  this  cause,  on 
the  24th  of  the  same  month,  as  follows,  to  wit :  "  That  he  entered 
the  counting  house  of  Vernor  and  Henry,  wholesale  merchants  in 
the  city  of  Albany,  and  state  of  New  York,  in  the  spring  of  the 
year  1792,  and  remained  in  the  counting  house  about  three  years, 
when  he  commenced  business,  and  from  the  above  stated  time,  till 
he  was  married,  in  August  1798,  lived  in  the  family  of  Robert  R. 
Henry,  one  of  the  co-partners,  above  mentioned.  Deponent  mar- 
ried Ewretta  Catharine  Clinch,  niece  of  Benjamin  Vernor,  late  of 
Lancaster  county,  commonwealth  of  Pennsylvania,  deceased,  and 
during  and  since  his  residence  in  Albany,  had  and  has  an  intimate 
knowledge  of  the  Vernor,  Henry,  and  Church  families.  John 
Vernor,  brother  of  Benjamin  Vernor,  the  testator,  had  one  son, 
John  Vernor,  Jun.,  and  three  daughters,  to  wit:  Martha,  Margaret, 
and  Mary,  whom  deponent  knew  personally,  and  is  well  acquainted 
with  them,  they  being  first  cousins  of  his  former  wife,  Ewretta 
aforesaid.  Deponent  was  in  Albany  in  the  year  1830,  and  the 
aforementioned  Mary  informed  him,  her  two  sisters  were  well; 
Margaret  being  at  some  of  the  watering  places,  and  Martha  at  her 
usual  residence  in  the  country,  since  which  deponent  hath  fre- 
quently heard  of  them,  and  has  no  reason  to  think  either  of  them 
defunct.  Deponent  moved  to  Lancaster,  aforesaid,  in  the  year 
1811,  and  from  that  time  until  1829,  was  the  intimate  friend  and 
confidential  agent  of  Benjamin  Vernor,  the  testator,  deponent's 
wife  being  his  favourite  niece,  (as  he  declared,)  frequent  visits 
were  alternately  made  between  us,  and  generally,  mutual  conver- 
sations occurred  relative  to  the  family  connections,  and  deponent 
knows  from  these  conversations  so  frequently  held,  from  1811,  until 
some  time  in  1829,  that  at  the  last  mentioned  time,  the  testator, 
Benjamin  Vernor  had  a  perfect  and  distinct  knowledge,  that  his 
brother  John,  deceased,  had  three,  and  only  three  daughters,  in 
1829,  viz.  Martha,  Margaret,  and  Mary,  aforesaid.  Deponent 
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never  did,  nor  any  other  person  in  his  presence,  hold  any  conver- 
sation, direct  or  indirect,  with  testator,  relative  to  the  disposition  of 
his  property  by  will,  nor  does  he  believe  any  human  being,  except 
the  person  or  persons  employed  to  write  his  will  or  wills,  could 
have  the  most  distant  idea  of  testator's  intentions." 

Benjamin  Vernor,  the  testator,  died  on  the  22d  of  November 
1831,  and  his  will  dated  on  the  5th  of  June  1830,  was  duly  proved 
on  the  24th  of  November  1831.  Martha,  one  of  the  daughters  of 
the  testator's  brother  John,  was,  at  the  time  of  the  death  of  Ben- 
jamin Vernor,  the  wife  of  William  Hilton;  Margaret,  another  of 
the  daughters,  was  the  widow  of  Charles  D.  Cooper;  and  Mary, 
the  third  daughter,  was  the  widow  of  John  Cuyler. 

On  the  30th  of  October  1832,  the  said  William  Hilton,  and 
Martha,  his  wife,  Margaret  Cooper,  and  Mary  Cuyler,  by  their 
deed,  duly  executed  and  acknowledged,  for  the  consideration  of 
13,000  dollars,  conveyed  to  John  T.  Vernor,  the  two-thirds  of  three 
hundred  and  one  acres  and  ninety-eight  perches,  in  Leacock  town- 
ship, the  same  premises  devised  by  the  will  of  Benjamin  Vernor, 
in  the  manner  before  stated. 

On  the  13th  of  March  1833,  the  said  John  T.  Vernor  and  wife, 
by  their  deed,  duly  executed  and  acknowledged,  conveyed  to 
Christian  Fisher,  the  same  premises,  in  consideration  of  21,791  dol- 
lars 50  cents. 

On  the  1st  of  April  1833,  the  said  Christian  Fisher  and  wife,  by 
their  deed,  duly  executed  and  acknowledged,  conveyed  to  David 
Smoker,  for  the  consideration  therein  mentioned,  fifty-two  acres 
and  forty -five  perches,  part  of  the  above  mentioned  premises. 

On  the  same  day,  the  said  Christian  Fisher  and  wife,  by  their 
deed,  duly  executed  and  acknowledged,  conveyed  to  Tobias  Mil- 
ler, twenty -four  acres  and  one  hundred  and  thirty-two  perches, 
part  of  the  same  premises. 

On  the  1st  of  April  1833,  Christian  Fisher  and  wife,  by  their 
deed,  duly  executed  and  acknowledged,  conveyed  to  Henry  Buck- 
waiter,  ninety -six  acres  and  one  hundred  and  forty -two  perches, 
part  of  the  same  premises. 

On  the  same  day,  Henry  Buckwalter  and  wife,  conveyed  to 
Daniel  Zuch,  ten  acres,  part  of  the  last  mentioned  premises,  by 
their  deed,  duly  executed  and  acknowledged. 

On  the  same  day,  the  said  Daniel  Zuch  and  wife,  by  their  deed, 
duly  executed  and  acknowledged,  conveyed  the  same  premises, 
inter  alia,  to  Catharine  Yeates. 

On  the  same  day,  Henry  Buckwalter  and  wife,  by  their  deed, 
duly  executed  and  acknowledged,  conveyed  to  Catharine  Yeates, 
ten  acres,  part  of  the  ninety -six  acres  and  one  hundred  and  forty- 
two  perches,  above  mentioned. 

John  T.  Vernor,  by  his  deed,  conveyed  to  Joel  Baker,  about  a 
quarter  of  an  acre. 

Daniel  Royer  is  a  tenant  of  Christian  Fisher,  but  Henry  Stam- 
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back  never  owned  or  occupied  any  part  of  Benjamin  Vernor's 
lands. 

The  residuary  legatees,  known  to  have  been  living  at  the  death 
of  Benjamin  Vernor,  are  as  follows,  viz:  Martha,  wife  of  William 
Hilton;  Margaret,  widow  of  Charles  D.  Cooper;  Mary,  widow  of 
John  Cuyler;  daughters  of  John  Vernor,  a  brother  of  Benjamin 
Vernor's. 

Robert  R.  Henry,  son  of  Elizabeth  and  Robert  Henry,  which 
Elizabeth  was  sister  of  Benjamin  Vernor. 

Martha,  wife  of  William  Hallowell,  which  Martha  was  a  daugh- 
ter of  the  said  Elizabeth,  sister  of  Benjamin  Vernor. 

Benjamin  Vernor  Clinch,  a  son  of  Robert  and  Hannah  Clinch, 
which  Hannah  was  a  sister  of  Benjamin  Vernor,  deceased. 

Elizabeth,  widow  of  Clinton,  which  Elizabeth  is  a  daugh- 

ter of  the  said  Hannah,  a  sister  of  Benjamin  Vernor,  deceased. 

Mary  Vernor,  a  sister  of  Benjamin  Vernor,  deceased,  was  mar- 
ried to  Douglass,  and  it  is  said,  she  had  two  children,  but 
whether  any  of  her  children  were  living,  at  the  death  of  the  said 
Benjamin  Vernor,  is  uncertain. 

Benjamin  Vernor  died  November  22d  1831:  His  will  dated  5th 
June  1830;  proved  November  24th  1831;  he  had  three  brothers 
and  three  sisters,  viz:  1.  Samuel,  died  unmarried;  2.  John, died  in 
1828;  3.  James,  died  unmarried ;  4.  Elizabeth,  married  to  Robert 
Henry;  5.  Mary,  married  to  Douglass;  6.  Hannah,  married 

to  Robert  Clinch. 

2.  John  Vernor  had  four  children,  viz:  John,  died  in  1822,  leav- 
ing five  children,  viz :  Eve  Humphrey,  widow  of  Barent  C.  Hum- 
phrey; Mary  De  Graff,  widow  of  Herman  De  Graff;  Margaret 
Vernor;  John  T.  Vernor;  Hannah  Vernor.  Now  living,  Martha, 
wife  of  William  Hilton;  Margaret,  widow  of  Charles  D.  Cooper; 
Mary,  widow  of  John  Cuyler. 

4.  Elizabeth    Henry  had  seven  children,  viz:    John,  died  in 
infancy,  in  1769;  John  Vernor,  died  in  October  1829,  leaving  thir- 
teen children,  of  whom  James  Vernor  Henry  is  the  eldest.     Now 
living,  Robert  R. —  James,  or  James  Vernor,  died  unmarried  in 
1793,  aged  about  20  years.     Now  living,  Martha,  wife  of  William 
Hallowell.     Elizabeth,  died  in  infancy,  in  1 779.     Benjamin,  died 
unmarried,  in  1804. 

5.  Mary  Douglass.     Children  unknown. 

6.  Hannah  Clinch  had  four  children,  viz:  John  Ralph,  Thomas 
Barton.     Now   living,  Benjamin   Vernor,   Elizabeth,   widow  of 

Clinton. 

The  precipe  and  writ  issued  in  this  case,  the  disclaimer  of  the 
executors  of  Benjamin  Vernor,  filed  the  9th  of  June  1834,  and  the 
warrant  of  attorney  of  Robert  R.  Henry,  filed  on  the  same  day, 
and  all  other  papers  filed  in  the  cause,  and  the  whole  record. 

If,  upon  the  whole  case,  the  court  should  be  of  opinion,  that  the 
law  is  with  the  plaintiffs,  judgment  to  be  rendered  in  their  favour, 
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according  to  their  right;  but  if  of  a  contrary  opinion,  then  judg- 
ment to  be  rendered  in  favour  of  the  defendants.  Either  party  to 
be  at  liberty  to  take  a  writ  of  error. 

Will  of  Benjamin  Vernor. 

In  the  name  of  God,  amen!  I,  Benjamin  Vernor,  of  Leacock 
township,  in  the  county  of  Lancaster,  and  Commonwealth  of  Penn- 
sylvania, being  old  and  weak  in  body,  but  of  sound  mind,  memory, 
arid  understanding,  blessed  be  God  for  the  same;  do  make  and 
publish,  this,  my  last  will  and  testament,  in  manner  and  form  fol- 
lowing, to  wit.  Principally,  and  first  of  all,  I  commend  my  im- 
mortal soul  into  the  hands  of  God  who  gave  it,  and  my  body  to 
the  earth,  to  be  buried  in  a  decent  and  Christian-like  manner,  at 
the  discretion  of  my  executors  hereinafter  named.  And  as  to  such 
worldly  estate,  wherewith  it  has  pleased  God  to  bless  me  in  this 
life,  I  give  and  dispose  of  the  same,  in  manner  following,  to  wit: 

Imprimis.  I  order  and  direct,  that  all  my  just  debts  and  fune- 
ral expenses  shall  be  fully  paid  and  satisfied  out  of  my  estate,  by 
my  executors  hereinafter  named,  as  soon  as  conveniently  can  be 
done  after  my  decease. 

If  em.  I  give  and  devise  unto  the  two  daughters  of  my  deceased 
brother,  John  Vernor,  and  unto  John  T.  Vernor,  the  grandson  of 
my  said  brother  John  Vernor,  deceased;  my  plantation,  or  tract  of 
land  whereon  I  now  live,  situate  in  Leacock  township,  in  the 
county  of  Lancaster,  adjoining  land  of  Thomas  Lyon,  John 
M'Casky,  Thompson  Jacobs  and  others,  and  the  old  Philadelphia 
road,  containing  upwards  of  two  hundred  acres,  should  it  be  more 
or  less.  To  have  and  to  hold  the  same  to  them,  the  two  daughters 
of  my  deceased  brother,  John  Vernor,  and  to  the  said  John  T. 
Vernor,  their  heirs  and  assigns  forever,  in  fee,  that  is  to  say,  each 
of  them,  to  have  one  equal  undivided  third  part  thereof. 

Then  followed  a  number  of  pecuniary  bequests. 

Item.  I  do  order  and  direct,  and  hereby  authorize  and  empower 
my  executors  hereinafter  named,  and  the  survivors  or  survivor  of 
them,  to  sell  and  dispose  of  by  private  or  public  sale,  to  the  best 
advantage  they  can,  as  soon  as  conveniently  and  advantageously 
can  be  done,  after  my  decease,  all  my  real  estate,  lands,  and  tene- 
ments, with  the  appurtenances  in  such  parts  or  parcels,  as  my  said 
executors  or  the  survivors  or  survivor  of  them  may  think  proper, 
meaning  such  of  my  real  estate,  as  I  have  not  hereinbefore  given 
or  devised;  such  residue  so  to  be  sold,  consisting  of  sundry  tracts 
or  parcels  of  land,  to  wit:  certain  houses  and  buildings,  and  lands, 
in  Strasburg  township,  Lancaster  county,  containing  together  about 
eighteen  or  twenty  acres;  about  five  acres  and  three  quarters  of 
woodland,  called  the  "Mine  Hill,"  in  the  same  township;  about 
sixteen  acres  of  land,  in  Leacock  township,  at  Muddy  Run,  Avith 
a  brick  house  thereon.  Also,  a  lot  of  three  acres  of  land  in  the  lat- 
ter township ;  about  twenty-four  acres  and  one  half  of  land,  in 
Sadsbury  township,  Chester  county,  and  a  tract  of  land  belonging 
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to  me,  situate  in  Jefferson  county,  in  the  state  of  Kentucky,  con- 
taining four  hundred  and  twenty-seven  acres,  be  it  more  or  less; 
and  all  my  other  lands  and  real  estate,  with  the  appurtenances, 
whatsoever  and  wheresoever  not  hereinbefore  devised  as  aforesaid. 
And  I  do  hereby  authorize  and  empower  my  executors  hereinafter 
named,  and  the  survivors  and  survivor  of  them,  to  sign,  seal, 
acknowledge,  and  deliver  good  and  lawful  deeds  of  conveyance, 
for  the  premises  ordered  to  be  sold  as  aforesaid  to  the  purchasers 
thereof,  their  heirs  and  assigns  forever,  in  fee,  which  deeds  shall 
be  as  good  in  law,  as  if  I  had  made  the  same  in  my  lifetime,  to  all 
intents  and  purposes. 

Item.  I  give  and  bequeath  to  my  friend,  Joel  Baker,  Esq.,  and 
his  heirs,  the  sum  of  300  dollars,  lawful  money. 

Item.  All  the  rest,  residue  and  remainder  of  my  estate,  real, 
personal  and  mixed,  moneys  and  outstanding  debts,  due  and  owing 
to  me,  including  the  proceeds  of  sale  of  the  real  estate  herein  or- 
dered to  be  sold,  and  the  said  sum  of  1000  dollars  ordered  to  remain 
at  interest  as  aforesaid,  which  will  become  distributable  at  the  death 
of  Rachael  Miller,  in  case  she  die  without  issue :  after  all  legacies 
and  bequests  herein  before  given  and  bequeathed,  shall  be  deducted 
therefrom,  I  give,  devise  and  bequeath  the  same  unto  all  and  every 
my  nephews  and  nieces,  the  children  of  my  deceased  brothers  and 
sisters,  who  shall  be  living  at  my  death,  and  their  heirs,  in  equal 
shares  and  parts. 

And  lastly,  I  hereby  nominate,  constitute,  and  appoint  my  trusty 
friends  and  neighbours,  Michael  Musselman  and  John  Robinson, 
Esq.,  both  of  the  county  of  Lancaster  aforesaid,  and  John  T.  Ver- 
nor, the  grandson  of  my  deceased  brother  John,  and  the  survivors 
and  survivor  of  them,  to  be  the  executors  of  this,  my  last  will  and 
testament:  hereby  revoking  all  other  wills,  legacies  and  bequests 
by  me  heretofore  made,  and  declaring  this  and  no  other,  and  this 
only,  to  be  my  last  will  and  testament.  In  witness  whereof  I, 
Benjamin  Vernor,  the  testator  aforesaid,  have  hereunto  set  my  hand 
and  seal,  the  5th  day  of  June,  in  the  year  of  our  Lord  1830. 

The  court  below  (Hayes,  president)  delivered  an  opinion,  and 
came  to  the  conclusion  that  the  devise  was  not  void  for  uncertainty, 
but  that  it  was  a  good  devise  to  the  three  daughters  of  John  Vernor. 

Norris,  for  plaintiff  in  error.  To  establish  the  principle  that  the 
intention  of  a  testator  must  be  judged  of  by  the  words  used  in  the 
will,  ex  visceribus  sitis,  and  not  from  conjecture,  he  cited  Raym. 
on  Wills  31;  4  Law  Lib.  18;  5  Co.  Rep.  68;  1  Bos.  fy  Pul.  250; 

2  Vez.  61,  73;   1  Hov.  on  Frauds  345;  1  Roper  143;  2  Binn.  13; 

3  Binn.  476;  14  Serg.  $  Rawle  84. 

The  heir  at  law  will  not  be  disinherited,  but  by  express  words  or 
necessary  implication.  Raym.  on  Wills  140;  4  Rawle  81;  2  Bro. 
Ch.  86;  2  Vez.  560. 

If  the  devise  be  void,  the  subject  of  it  belongs  to  the  residuum, 
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and  therefore  goes  to  the  executors  for  the  benefit  of  the  residuary 
legatees.  13  East  531,  535;  4  Kent's  Com.  541;  5  Pick.  Rep.  528. 

Montgomery  and  Ellmaker,  for  defendants  in  error.  In  the 
construction  of  wills,  it  must  be  intended  that  the  testator  meant 
something,  and  a  devise  shall  not  be  declared  void  if  any  reasonable 
interpretation  can  be  put  upon  it.  1  Vez.  255;  1  Jltk.  41 1 ;  3  Sinn. 
14*9;  2  Dull.  244;  1  Yeates  508;  3  Yeates  187;  2  Term  Rep.  498; 
7  Ibid.  701. 

Mistakes  in  wills  are  alike  corrigible,  whether  the  property  dis- 
posed of  thereby  be  real  or  personal;  and  this  in  courts  of  law,  as 
well  as  in  equity.  2  Stark.  925,  note  O;  2  Vez.  216;  Cro.  Car.  447; 
Styles  293;  Dyer  333;  Shep.  Touch.  433;  2  Wash.  C.  C.  Rep.  475. 

When  a  devise  is  to  a  class  of  persons  designated  as  three,  when 
in  fact  there  are  four,  all  shall  take ;  and  the  devise  is  not  void  for 
uncertainty.  I  Bro.  Chan.  31;  2  Vez.  561;  1  Rop.  on  Leg.  143; 
Hov.  on  Fraud  345. 

The  heir  at  law  will  not  be  divested  of  the  estate,  unless  it  be 
expressly  given  away  from  him.  1  Forts.  Rep.  1 82 ;  4  Paige's  Rep. 
114;  Jlmb.  328,  645;  1  Hov.  on  Fraud  363;  15  Vez.  415;  8  Vez. 
25;  2  Wms.  on  Ex'rs  895;  2  Roper  455;  6  Conn.  Rep.  292. 

Words  in  a  will  may  be  discarded  or  superadded,  to  give  it  effect. 
Cruise's  Dig.  tit.  38;  Devise,  ch.  9,  sect.  15;  12  Mass.  543;  1  Wend. 
541;  6  Peters  68. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Benjamin  Vernor,  inter  alia,  devised  by  his  will 
in  the  following  terms:  "  I  give  and  devise  unto  the  two  daughters 
of  my  deceased  brother,  John  Vernor,  and  unto  John  T.  Vernor, 
the  grandson  of  my  said  brother,  John  Vernor,  deceased,  my  plan- 
tation or  tract  of  land  whereon  I  now  live,  situate  in  Leacock  town- 
ship, in  the  county  of  Lancaster,  adjoining  land  of  Thomas  Lyon, 
John  M'Casky,  Thompson  Jacobs  and  others,  and  the  Philadelphia 
road,  containing  upwards  of  two  hundred  acres,  should  it  be  more 
or  less;  to  have  and  to  hold  the  same  to  them,  the  tioo  daughters 
of  my  deceased  brother,  John  Vernor,  and  to  the  said  John  T.  Ver- 
nor, their  heirs  and  assigns  forever,  in  fee ;  that  is  to  say,  each  of 
them  to  have  one  equal  undivided  third  part  thereof."  The  testator 
also,  in  a  subsequent  part  of  his  will,  directs  as  follows:  "  I  do  order 
and  direct,  and  hereby  authorize  and  empower  my  executors  herein- 
after named,  and  the  survivors  or  survivor  of  them,  to  sell  and  dis- 
pose of  by  private  or  public  sale,  to  the  best  advantage  they  can, 
as  soon  as  conveniently  and  advantageously  can  be  done,  after  my 
decease,  all  my  real  estate,  lands  and  tenements,  with  the  appurte- 
nances, in  such  parts  or  parcels  as  my  said  executors,  or  the  sur- 
vivors or  survivor  of  them  may  think  proper;  meaning  such  of  my 
real  estate  as  I  have  not  hereinbefore  given  or  devised,  wheresoever 
the  same  may  be  situate."  And  in  the  close  he  appoints  the  plain- 
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tiffs  executors  of  his  -will.  They,  as  such,  claim  to  recover  the  land 
devised  to  the  two  daughters  of  the  testator's  brother  John,  on  the 
ground  that  the  devise  of  it  to  them  is  void  for  uncertainty,  there 
being,  at  the  time  of  making  the  will,  as  also  at  the  death  of  the 
testator,  three  daughters  of  his  brother  John;  and  it  being  impossible 
to  ascertain  which  two  of  the  three,  if  he  only  intended  two,  the 
testator  meant  to  make  the  objects  of  his  bounty,  the  devise,  as  the 
plaintiffs'  counsel  contend,  is  therefore  void  ab  initio,  and  the  land 
embraced  in  it  must  be  considered  as  forming  a  part  of  the  resi- 
duum of  the  testator's  real  estate,  and  as  passing,  by  his  will,  under 
the  residuary  clause  to  the  executors,  that  they  may  sell  and  dis- 
pose of  it  in  conformity  to  the  direction  therein  contained.  This 
inference,  however,  that  it  would  pass  to  the  executors,  even  if  the 
devise  be  void,  as  the  plaintiffs'  counsel  allege,  the  counsel  for  the 
defendants  deny.  They  contend,  and  have  endeavoured  to  show, 
that  a  testator  who  has  undertaken  to  dispose  of  any  part  of  his 
real  estate  specifically  by  a  devise  thereof,  which  turns  out  to  be 
void  for  uncertainty,  cannot  be  considered  as  having  passed  it  by 
his  residuary  devise ;  because  that  would  be  contrary,  as  they  con- 
tend, to  his  intention,  as  expressly  manifested  in  the  void  devise; 
which,  though  it  be  insufficient  to  pass  the  land  mentioned  in  it, 
yet  being  in  the  will,  it  must  be  taken  as  part  of  it,  provided  it  can 
have  any  legal  effect  at  all;  and  being  clearly  sufficient  to  show,  if 
nothing  more,  that  the  testator  did  not  intend  to  include  it  in  the 
residuary  devise,  it  is  to  be  regarded  as  having  the  effect  of  an 
exception,  at  least  of  so  much  of  his  real  estate  therefrom;  and 
therefore,  on  his  death,  his  heirs  at  law  must  be  considered  as  hav- 
ing become  the  owners  thereof  by  descent. 

This  court,  however,  being  of  opinion  that  the  devise  to  the  two 
daughters  of  John  Vernor  is  to  be  construed  as  a  devise  to  all  his 
daughters,  and  therefore  not  void  but  good,  it  becomes  unnecessary 
to  decide  this  latter  question ;  so  that  we  do  not  wish  to  be  under- 
stood as  expressing  any  opinion  upon  it. 

Then  as  to  the  question  of  uncertainty.  It  cannot  be  said  there 
is  any  ambiguity  on  the  face  of  the  devise.  The  terms  of  it  would 
seem,  naturally  enough,  to  import  that  John  Vernor,  the  brother 
of  the  testator,  had  but  two  daughters,  otherwise  the  testator  would 
have  undertaken  to  have  designated  the  two  he  meant  in  some 
way,  that  they  might  be  distinguished  from  the  rest,  if  he  had 
known  at  the  time  that  there  were  more  than  the  two.  In  the  absence 
of  all  evidence,  arising  either  from  the  face  of  the  will  itself,  or 
otherwise,  as  it  appears  to  me  is  the  case  here,  tending  to  show 
the  contrary,  it  would  also  seem  to  be  the  only  natural,  if  not 
indeed,  the  necessary  inference,  that  can  be  drawn  from  the  whole 
structure  of  the  sentence  containing  the  devise,  that  the  testator 
made  these  daughters  of  his  brother  John,  his  devisees,  merely 
because  they  were  the  daughters  of  his  brother.  To  repel  this, 
vi. — 2  A 
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however,  a  sort  of  ambiguity  has  been  raised  by  the  introduction 
of  parol  evidence  on  the  part  of  the  plaintiffs,  showing  that  his 
brother  John  Vernor  had  left  three  daughters,  who  were  living  at 
the  time  of  making  the  will,  and  also,  at  the  death  of  the  testator. 
But  then  it  does  not  appear  from  this  evidence,  that  the  testator 
had  any  personal  knowledge  of  any  of  the  daughters  of  his  brother 
John,  or  that  he  had  ever  seen  any  of  them ;  indeed,  it  would 
rather  seem  that  he  had  not;  nor  does  it  appear,  that  he  would 
have  had  any  motive  for  preferring  any  one  of  them  to  the  other 
two,  much  less  any  two  of  them  to  the  third,  from  which  the  law 
presumes,  that  he  intended  to  give  to  all  of  them,  and  that  he 
inserted  a  less  number  through   mistake.     But,  notwithstanding 
this,  it  has  been  argued,  that  as  the  testator  has  by  express  terms, 
limited  the  devise  to  the  two  daughters  of  John  Vernor,  two,  and 
no  more  can  claim  to  take ;  and  as  it  does  not  appear  which  two 
of  the  three,  the  testator  intended  should  take,  the  devise  is,  there- 
fore, void  for  this  uncertainty.     This,  however,  seems  to  be  strain- 
ing the  words  of  the  will,  and  the  evidence  brought  in  connection 
with  them,  beyond  their  natural  import:  for  it  cannot,  I  think,  be 
fairly  said,  that  the  words,  "  the  two  daughters  of  my  deceased 
brother,  John  Vernor,"  without  farther  designation  or  explication, 
necessarily  mean  a  less  number,  than  what  the  testator  thought 
was  the  whole  of  the  daughters  of  his  brother.     These  terms,  thus 
situated,  as  it  appears,  would  rather  seem,  as  has  been  suggested 
above,  to  convey  the  idea,  that  two  were  all  the  daughters  the  tes- 
tator believed  his  brother  John  had  left;  and  having  no  reason 
that  can  be  perceived,  to  prefer  a  part  of  them  to  the  whole,  it 
renders  it  highly  probable,  if  not  necessarily  inferrible  by  implica- 
tion, that  he  intended  to  give  to  all,  and  to  make  them  participate 
equally  in  his  bounty.     If  it  be  highly  probable,  that  such  was  the 
intention  of  the  testator,  that  is  enough:  it  is  not  requisite  that  such 
should  appear  to  have  been  his  intention,  either  by  express  words, 
or  those  having  such  necessary  implication,  as  was  laid  down 
with  regard  to  his  disinheriting  his  heir  at  law,  in  Gardner  v.  Shel- 
don, Vaugh.  262,  3.     For  Lord  Chief  Justice  Willes  has  shown 
very  clearly,  in  Fagge  v.  Heaseman,  Willes's  Rep.  140,  that  even 
in  the  case  of  the  heir  at  law,  the  rule,  that  he  shall  never  be  disin- 
herited, except  by  express  words,  or  such  as  have  a  necessary 
implication,  is  not  to  be  taken  strictly,  or  it  would  overturn  a  great 
many  resolutions:  and  he  exemplifies  the  truth  of  his  position,  by 
referring  to  the  principle,  which  has  been  established  by  cases  and 
authorities  almost  without  number,  that  gives  to  the  devisee  of 
real  estate  the  fee-simple,  if  he  be  charged  with  the  payment  of  the 
testator's  debts,  or  a  certain  sum  of  money  in  goods,  though  the 
sum  be  not  equal  to  one-tenth  part  the  value  of  even  a  life  estate, 
much  less  a  fee-simple  in  the  subject  of  the  devise :  and  concludes,  by 
saying,  "  for  though  this  expression  of  paying  the  debts,  &c.  makes 
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it  highly  probable  that  it  was  the  devisor's  intention  that  the 
devisee  should  have  an  estate  in  fee,  yet  it  is  very  far  from  being 
a  necessary  implication. 

Now  in  the  present  case,  the  circumstance  of  the  testator's  having 
used  the   definite  article   "the,"   in   connection  with  the   word 
"  two,"  shows  pretty  clearly,  that  he  dictated  and  made  his  will 
under  the  belief  that  his  brother  had  left  but  two  daughters:  for  if 
he  had  been  impressed  differently,  and  had  then  recollected  that 
there  were  three,  according  to  what  he  had  been  before  told,  per- 
haps more  than  once ;  and  he  had  only  intended  to  give  to  two  of 
them,  it  is  difficult,  if  not  impossible  to  account  for  his  having 
omitted  to  designate  or  describe  in  some  way,  the  two  whom  he 
intended  to  make  the  objects  of  his  bounty;  so  that  they  might  be 
distinguished  from  the  third,  whom  he  wished  and  had  determined 
to  exclude.     Certainly,  the  circumstances  of  the  testator's  being  a 
man  of  more  than  ordinary  cast  of  mind,  and  perfectly  compos 
mentis  at  the  time  of  making  his  will,  as  also  that  of  the  scrivener, 
who  drew  it,  being  an  expert  in  his  art,  which  has  been  so  repeat- 
edly mentioned  and  brought  to  view  by  one  of  the  counsel  for  the 
plaintiffs,  does  not  in  the  slightest  degree  tend  to  remove  the  diffi- 
culty of  accounting  for  such  omission,  if  it  was  really  so;  but  on 
the  contrary,  so  far  as  it  can  be  made  to  have  any  bearing  on  the 
matter,  rather  goes  to  show  that  the  testator  and  scrivener,  possess- 
ing more  than  ordinary  intelligence  and  discernment,  could  not 
have  been  guilty  of  such  a  glaring  and  palpable  omission,  know- 
ing that  John  Vernor  had  left  three  daughters  instead  of  two.    The 
parol  evidence  then  taken  in  connection  with  the  scope  and  tenor 
of  the  will  proves  no  more  than  that  the  testator  made  it  under  the 
impression  that  his  brother  John  had  only  two  daughters;  and  that 
in  giving  to  them  as  "  the  two  daughters  of  his  deceased  brother 
John,"  he  supposed  he  was  giving  to  all  the  daughters  his  brother 
had  left,  in  which,  it  seems,  he  was  mistaken  as  to  the  number; 
there  being  three,  instead  of  two.     Hence,  it  would  appear,  that 
the  daughters  of  the  testator's  brother  John,  are  mentioned  and 
treated  by  him  as  a  class  of  persons;  all  standing  in  the  same  rela- 
tion to  him ;  all  alike  known  and  dear  to  him ;  and  all  embraced 
under  the  same  description  in  the  will,  to  whom  he  intended  to  be 
equally  bountiful.     But  it  is  objected,  that  if  the  devise  is  to  be 
made  good  to  the  daughters,  on  the  ground'that  it  is  given  to  them 
as  a  class,  John  the  grandson  will  fall  within  the  same  class,  as  he 
is  united  with  them  in  the  devise ;  and  his  rights  will  be  affected, 
contrary  to  the  clear  direction  of  the  testator,  who  has  given  to 
him  eo  nomine  in  express  terms  one  undivided  third  part  of  the 
whole  plantation  in  fee.     It  is  certainly  true,  beyond  all  cavil  or 
dispute,  that  one  equal  undivided  third  part  of  the  whole  planta- 
tion is  given  in  fee  to  the  grandson,  and  his  right  to  that  extent 
cannot  be  impaired,  without  overturning  what  must  be  considered 
to  have  been  the  settled  purpose  of  the  testator.     But  the  grand- 
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son,  though  made  by  the  terms  of  the  devise,  a  tenant  in  common 
with  the  daughters,  and  as  such,  entitled  to  an  undivided  third  of 
the  plantation,  yet  he  is  clearly  not  included  within  the  designation 
or  description,  which  embraces  the  daughters,  and  therefore,  can- 
not properly,  much  less  necessarily,  be  said  to  fall  within  their 
class.  Then  what  is  there  to  prevent  the  remaining  two-thirds  of 
the  plantation  from  being  equally  divided  among  the  three  daugh- 
ters of  the  testator's  brother  John,  as  a  class  ?  one-third  thereof 
would  seem  to  have  been  given  by  the  testator  to  each  of  I  he  two 
daughters,  merely  because  he  thought  at  the  time  there  were  only 
two  of  them.  And  even  supposing,  if  he  had  known  at  the  time 
of  making  his  will,  that  there  were  three,  that  he  would  have 
given  three-fourths  of  the  plantation  to  be  equally  divided  among 
them,  it  is  certainly  no  reason  why  they  should  not  have  the  two- 
thirds  thereof,  which  he  has  given  in  express  terms  to  the  two, 
believing  that  that  number  would  embrace  all.  All  the  daughters, 
therefore,  of  his  brother  John,  seeing  they  stand  in  the  same  degree 
of  relationship  to  the  testator,  and  come  within  the  same  descrip- 
tion, as  the  objects  of  his  bounty,  may  fairly  be  considered  as  form- 
ing a  class,  to  each  individual  of  which  he  intended  to  be  alike 
generous.  The  circumstance  that  the  testator  has  given  an  undi- 
vided third  of  the  plantation  inform  to  each  of  the  two  daughters 
of  his  brother  John,  is  not  to  be  regarded  as  an  insuperable  objection 
to  the  presumption  here,  that  he  intended  to  benefit  equally,  all 
the  daughters  of  his  brother.  For  in  Stebbing  v.  Walkley,  2  Bro. 
Cha.  Ca.  85,  the  bequest  was  of  82  pounds,  three  per  cent,  annu- 
ities, in  trust  for  the  two  daughters  of  Titus  Stebbing  in  equal  shares 
for  so  much  of  the  term  therein  as  they  should  live ;  and  if either  died 
before  the  end  of  the  term,  the  whole  was  to  belong  to  the  survivor-, 
but  if  both  died  before  thattime,the  legacy  was  to  fall  into  the  residue. 
Titus  Stebbing,  however,  had  three  daughters  at  the  date  of  the 
will;  and  Lord  Kenyon  held,  that  the  three  were  entitled  to  take 
equally.  In  this  case  of  Stebbing's,  it  is  also  manifest,  as  in  the 
case  before  us,  that  the  number  "  two"  was  not  inserted  through  a 
mere  slip  of  the  pen,  contrary  to  the  design  of  the  testator;  for  the 
whole  structure  of  the  sentence,  giving  the  legacy,  shows  that  two 
was  the  number  intended  to  be  inserted.  But  as  the  testator  omit- 
ted to  name  them  or  to  describe  them,  otherwise  than  as  the  two 
daughters  of  Titus  Stebbing,  Lord  Kenyon  felt  himself  bound  by 
previous  decisions,  which,  in  his  opinion,  established  the  rule,  that 
from  necessity,  rather  than  the  legacy  should  be  declared  void,  on 
account  of  the  impossibility  of  discovering  which  two  of  the  three 
daughters  were  intended,  it  should  be  presumed  that  the  tes- 
tator intended  to  give  the  legacy  to  all  of  them,  and  that  he  intro- 
duced the  number  two,  under  the  apprehension  that  it  included  all 
the  persons  in  being  of  the  description  mentioned,  and  the  word 
"  two"  therefore,  being  a  mistake,  ought  to  be  rejected  in  reading 
or  construing  the  will.  It  is  apparent,  that  the  case  just  cited,  runs 
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upon  all  fours  with  the  present;  and  that,  if  it  were  rightly  decided, 
it  sustains  to  the  fullest  extent,  the  decision  of  the  court  below.  It 
is  true,  however,  that  Lord  Kenyon  did  not  seem  to  be  satisfied 
with  the  reason  of  the  rule  which  governed  his  decision,  but  he 
admitted  that  it  had  been  too  firmly  established  by  previous  deci- 
sions, to  be  either  set  aside  or  disregarded;  consequently,  it  had 
become  a  rule  of  property  which  gave  it  an  imperative  force.  That 
Lord  Kenyon  was  right  in  considering  the  rule,  according  to  which 
he  decided  the  case  before  him,  settled,  appears  very  clearly  from 
the  cases  cited  on  the  argument.  The  first  was  Tompkins  v. 
Tompkins,  settled  before  Lord  Hardwicke,  in  conformity  to  his 
opinion  in  1745,  \vhere  the  testator  gave  to  the.  three  children  of 
his  sister,  50  pounds  each.  The  sister  had.  Jour  children,  and  they 
were  all  let  in;  see  this  case  in  2  Ves.  564,  and  in  19  Ves.  121,  in 
notes.  Next  come  Sleech  v.  Thorington,  2  Ves.  560,  decided  by 
Sir  Thomas  Clarke,  master  of  the  rolls,  in  1754.  In  this  case,  the 
testatrix,  who  had  two  servants  living  with  her  at  the  time  of 
making  her  will,  but  took  another  afterwards,  and  had  three  at  her 
death,  gave  a  legacy  of  100  pounds  unto  the  two  servants  that 
should  live  with  her  at  the  time  of  her  death,  to  be  equally  divided 
between  them;  and  it  was  decreed  that  the  three  were  entitled  to 
receive  equal  portions  of  the  100  pounds.  Then  followed  the  case 
of  Scott  v.  Ferihaulet,  determined  in  1779,  first  by  Lord  Bathurst, 
and  again  by  Lord  Thurlow,  1  Cox  79,  in  which  the  testator  be- 
queathed to  Captain  Compton  500  pounds,  and  the  like  sum  to 
each  of  his  daughters,  if  both  or  either  of  them  survived  Lady 
Chadwick.  The  captain,  however,  had  three  daughters  at  the  date 
of  the  will,  who  survived  Lady  Chadwick;  and  it  was  decreed, 
that  each  of  the  three  was  entitled  to  receive  a  legacy  under  the 
will. 

Now,  it  is  proper  to  remark  here,  that  two  of  these  cases  were 
determined  before  the  American  revolution,  and  may  therefore 
have  been  very  properly  regarded  by  the  profession  here,  as  bind- 
ing authority.  It  may  also,  therefore,  well  be,  that  the  rule  of  con- 
struction adopted  in  these,  and  followed  in  all  the  subsequent  cases 
in  England,  has  been  received  and  observed  here  in  settling  and 
adjusting  the  rights  of  property.  This  consideration,  if  there  were 
no  other,  would  render  it  unsafe  for  us  to  reject  the  rule,  notwith- 
standing the  reasonableness  of  it  has  been  questioned  by  some, 
and  may  not  be  seen  by  all;  because  it  might  affect  very  materially 
many  innocent  holders  of  property  in  their  right  to  the  enjoyment 
thereof,  hereafter. 

But  from  the  views  presented  by  me  on  the  subject,  it  has  doubt- 
less been  seen,  that  I  am  not  one  of  those  who  doubt  the  suffi- 
ciency of  the  reason  of  the  rule,  or  look  upon  it  as  being  founded 
upon  conjecture,  in  regard  to  what  was  the  intention  of  the  testa- 
tor. On  the  contrary,  I  consider  it  as  having  for  its  basis,  the  inten- 
tion of  the  testator,  which  is  rendered  at  least  highly  probable  by 
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the  face  of  the  will  and  the  parol  evidence  taken  together;  and 
that  by  means  thereof,  the  intention  of  the  testator  is  carried  into 
effect,  which  is  the  first  and  great  object  in  the  construction  of  all 
wills.  It  is  merely  correcting  a  mistake  of  the  testator  made  mani- 
fest, as  to  the  true  number  of  those  who  appear  to  have  been  all 
alike  the  objects  of  his  bounty;  and  this  is  done  either  by  striking 
out  the  number  inserted,  without  more,  or  by  reading  it  as  if  it 
were  written  "  all"  instead  of  "  two,"  or  "  three"  as  it  may  happen 
to  be.  This  is  every  day's  practice  in  the  construction  of  wills,  in 
order  to  effectuate  the  plain  intention  of  the  testator,  as  for  instance 
"  or"  is  construed  "  and,"  and  so  vice  versa.  Mr.  Roper,  who  has 
collated  the  cases  on  this  subject,  lays  it  down  as  settled,  "  that  if  a 
testator  bequeath  to  part  only  of  a  number  of  individuals  of  the 
same  description,  and  none  of  them  are  named  nor  can  be  identi- 
fied, either  by  the  wi/l  or  by  extrinsic  evidence,  it  is  to  be  pre- 
sumed that  he  intended  the  whole  class  of  persons,  and  was  mista- 
ken in  the  number  when  confining  his  bounty  to  three  or  four  of 
the  class  by  the  insertion  of  those  words.  These  restrictive  ex- 
pressions are  therefore  rejected,  and  the  entire  number  of  individu- 
als answering  the  description  are  admitted  as  legatees." 

It  has,  however,  been  further  objected  by  the  counsel  for  the 
plaintiffs,  that  this  presumption  cannot  be  made  under  similar  cir- 
cumstances, where  the  gift  is  a  devise  of  real  estate.  But  there 
does  not  appear  to  be  either  authority  or  reason  for  making  such  a 
distinction.  In  the  case  of  a  bequest  of  personal  estate,  all  the 
persons  of  the  same  description  take,  because  the  law  under  the 
special  circumstances,  by  a  rule  of  construction,  presumes  that  the 
testator  intended  it  for  them;  and  why  under  the  same  circum- 
stances, the  same  intention  in  the  case  of  real  estate,  ought  or  can- 
not be  presumed,  I  cannot  imagine.  It  is  the  intention  of  the 
testator,  when  ascertained,  that  is  to  govern  in  either  case;  and  it 
is  certainly  reasonable,  as  well  as  absolutely  necessary,  in  order  to 
make  the  law  consistent  with  itself  throughout,  that  the  same 
meaning  and  intention  should  be  ascribed  to  the  testator,  when  he 
has  used  precisely  the  same  words  in  the  one  case  that  he  has 
done  in  the  other. 

Judgment  affirmed. 
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M'Cormick  against  Crall. 

Upon  the  plea  of  "  covenants  performed,"  in  an  action  upon  an  agreement  for  the 
purchase  and  sale  of  land,  the  defendant  may  give  in  evidence  a  tender  before  suit 
brought,  of  the  amount  of  purchase  money,  which  he  alleged  to  be  due  to  the  vendor. 

A  party  to  a  suit  is  competent  to  prove  the  service  of  a  notice  upon  the  adverse  party, 
that  a  suit  had  been  brought  against  him  by  a  third  person,  which  affected  his  rights 
in  the  cause  then  being  tried. 

In  order  to  establish  the  fact  that  a  party  knew  a  certain  debt  was  paid,  it  is  not 
competent  for  the  adverse  party  to  give  evidence  that  he  was  present  at  an  arbitration 
when  the  fact  was  proved  that  it  was  paid ;  he  may  either  give  in  evidence  the  record 
and  judgment  in  that  suit,  or  call  the  witnesses  to  give  the  same  evidence  upon  which 
the  claim  was  defeated. 

The  general  rule  is,  that  if  land  be  sold  by  articles,  and  the  vendee  enter  into  posses- 
sion,  he  must  pay  interest,  although  the  title  be  not  made  at  the  time  stipulated ;  yet 
this  is  not  universally  so :  where  there  has  been  wilful  and  vexatious  delay,  or  gross 
laches  in  the  vendor,  in  consequence  of  which  the  purchase  money  lies  unproductive,  it 
may  be  left  to  the  jury  to  say  whether  the  plaintiff  shall  recover  interest. 

A  conditional  verdict  is  only  employed  to  effect  an  equity,  and  never  to  relieve  a  party 
from  a  difficulty  occasioned  by  his  not  being  ready  to  establish  those  facts  which  are 
put  in  issue  in  the  cause. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

This  was  an  action  of  covenant  brought  by  Hugh  M'Cormick, 
the  plaintiff  in  error  and  plaintiff  below,  against  Christian  Crall, 
administrator  of  Mathias  Crall,  deceased,  to  recover  a  balance  of 
purchase  money  alleged  to  be  due  on  certain  articles  of  agreement 
between  the  plaintiff  and  intestate,  made  on  the  6th  of  December 
1809,  on  the  sale  of  a  tract  of  land. 

It  appeared  in  evidence  that  the  plaintiff  was  the  owner  of  a  tract 
of  land  situate  partly  in  Cumberland  and  partly  in  York  county, 
containing  one  hundred  and  sixty -nine  acres,  which  had  formerly 
belonged  to  John  Shoff,  who  had  encumbered  it  by  a  mortgage 
and  bonds  to  one  M'Meens,  and  died  seised,  leaving  six  children. 
The  land  was  afterwards  taken  by  his  two  sons,  John  and  Jacob, 
at  appraisements  under  proceedings  in  the  orphans'  courts  of  the 
respective  counties.  That  part  of  the  land  in  Cumberland  (one 
hundred  and  seven  and  three-fourth  acres)  was  taken  by  Jacob 
Shoff,  who  gave  recognizances  for  paying  the  widow  her  interest, 
and  the  principal  thereof  to  the  heirs  at  her  decease,  and  also  to  pay 
the  shares  of  the  heirs.  The  land  in  York  county  was  taken  by 
John  Shoff,  and  similar  recognizance  given.  On  the  4th  of  August 
1804,  Jacob  and  John  Shoff  agreed  to  sell  to  the  plaintiff,  clear  of 
all  incumbrance,  the  one  hundred  and  seven  and  three-fourth  acres 
in  Cumberland  county,  he  paying  the  heirs  their  shares,  paying 
M'Meens's  bonds,  the  widow's  interest,  and  the  principal  to  the 
heirs  at  her  death ;  and  also  the  York  county  land,  at  the  appraise- 
ment. On  the  2d  of  April  1806,  the  plaintiff  received  a  deed  for 
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the  land  in  Cumberland,  and  on  the  24th  of  September  1810,  for  the 
land  in  York. 

On  the  6th  of  December  1809,  the  plaintiff  covenanted  with  Ma- 
thias  Crall,  the  defendant's  intestate,  to  sell  and  convey  to  him  the 
whole  one  hundred  and  sixty -nine  acres,  subject  to  the  dower  of 
the  widow,  which  had  not  been  properly  ascertained.  Crall  cove- 
nanted to  pay  1900  pounds,  viz:  800  pounds  on  the  1st  of  April 
1810,  "or  on  the  delivery  of  an  indisputable  title  for  the  premises, 
clear  of  all  incumbrance,"  out  of  which  the  principal  of  the  said 
dower  should  be  detained  by  Crall,  he  paying  the  interest  to  her 
yearly,  and  securing  the  payment  of  the  principal  to  M'Cormick  at 
her  death;  the  residue  to  be  paid  in  alternate  payments  of  75  pounds 
and  100  pounds  each,  on  the  1st  of  April  yearly,  to  be  secured  by 
bonds  and  judgment;  the  plaintiff  to  give  the  intestate  peaceable 
possession  on  the  1st  of  April  next,  or  on  paying  and  securing  the 
purchase  money.  Crall  entered  into  possession,  and  so  continued 
till  the  year  1817,  when  he  died,  leaving  several  children,  and  the 
defendant  administered.  Various  payments  were  made  by  the 
intestate  to  M'Meens,  and  to  the  plaintiff,  in  the  years  1810,  1811, 
1812  and  1813,  amounting  to  nearly  2000  dollars,  and  the  interest 
was  paid  to  the  widow  till  her  death,  in  August  1827. 

In  the  year  1820,  no  deed  having  been  executed  by  the  plaintiff, 
a  meeting  took  place  between  the  parties  and  their  counsel,  in  Car- 
lisle, and  two  deeds  for  the  respective  premises  were  drawn  and 
executed,  and,  in  pursuance  of  an  agreement  then  made,  the  de- 
fendant paid  to  the  plaintiff  the  sum  of  1225  dollars,  making,  with 
the  former  payments,  a  sum  about  equal  to  the  instalments  then 
due,  deducting  the  widow's  dower;  and,  at  the  same  time,  the  deeds 
were  deposited  in  the  hands  of  Mr  Parker,  the  counsel  of  the  de- 
fendant, as  escrows,  not  to  be  delivered,  (according  to  the  testimony 
of  Mr  Alexander,  counsel  for  the  plaintiff,)  until  the  balance  of  the 
purchase  money  should  be  paid.  But,  according  to  the  testimony 
of  Mr  Parker,  the  defendant's  counsel,  the  defendant  told  the  plain- 
tiff he  was  anxious  to  have  the  thing  settled;  he  had  the  money; 
was  administrator;  his  brothers  and  sisters  were  anxious  to  have 
the  thing  settled;  so  that  the  money  might  not  be  unproductive; 
and  it  was  then  agreed  that  the  payment  above  mentioned  should 
be  made,  the  plaintiff  making  a  deed  and  leaving  it  with  some  one 
till  he  could  make  the  title  complete.  That  plaintiff  said  he  could 
not  make  the  title;  there  were  some  matters  to  be  settled;  (which 
witness  understood  arose  out  of  the  recognizances;)  but  he  would 
have  it  done  as  soon  as  he  could:  with  other  evidence  to  the  same 
effect.  The  receipt  given  for  the  money  was  a  special  one. 

Evidence  was  given  by  the  defendant  that  after  this,  in  1821, 
two  suits  were  brought  on  the  recognizance,  and  served  on  him  as 
terre-tenant,  to  which  he  appeared,  and  in  one  pleaded.  The  plain- 
tiff gave  in  evidence  three  suits,  brought  in  1828  against  the  ad- 
ministrator of  Jacob  Shoff,  on  the  recognizance  by  John  Shoff, 
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Mentzer  and  Browers  and  wife,  terminated  in  June  1832  by  awards 
for  the  defendant.  The  only  parties  of  the  six  children  of  John 
Shoff  who  entered  satisfaction  on  the  record  were  John  Shoff,  the 
plaintiff  M'Cormick  and  the  guardian  of  Eliza,  for  what  was  due 
on  the  Cumberland  land  before  the  widow's  death,  and  the  plain- 
tiff M'Cormick,  Jacob's  administrators  and  Eliza's  guardian  in 
York  county.  The  defendant  contended  they  were  all  paid,  and 
produced  records  of  other  suits  before  and  after  1820,  to  show  it. 

It  was  also  proved  by  a  witness  on  behalf  of  the  defendant,  that 
in  June  1831  the  defendant  called  on  the  plaintiff  in  Lancaster 
county  and  tendered  him  1 905  dollars,  and  demanded  a  title  agree- 
ably to  the  articles.  The  plaintiff  said  he  was  not  ready  to  receive 
the  money,  because  there  were  some  circumstances  depending  that 
were  not  settled.  The  defendant  asked  him  to  settle  with  him  or 
he  would  leave  it  to  men.  The  plaintiff  declined  till  he  could  see 
his  attorney.  The  defendant  asked  him  to  come  up  and  settle  as 
soon  as  he  could.  The  plaintiff  said  he  would  be  up  after  harvest. 
He  repeated  several  times  he  wished  he  had  been  ready  to  receive 
it.  In  August  1831  the  defendant  deposited  this  money  in  bank, 
to  his  own  credit,  and  it  there  remained.  A  sum  of  760  dollars 
had  been  deposited  by  him  in  bank  in  June  1829,  and  continued 
until  May  1831.  A  witness  for  the  plaintiff  swore,  that  five  or  six 
years  before  the  trial,  the  plaintiff  told  the  defendant  he  had  the 
deeds  ready,  and  was  desirous  to  get  the  money.  He  had  not  the 
deeds  with  him,  but  said  he  would  give  a  refunding  bond,  or  any 
other  security;  was  very  necessitous  for  money,  &c.  Defendant 
said  it  did  not  suit  him.  Mr  Alexander,  for  plaintiff,  also  testified, 
that  before  the  institution  of  this  suit  he  had  got  the  two  deeds  from 
Mr  Parker  (one  of  which  had  been  since  lost)  and  tendered  them 
to  the  defendant,  and  wished  him  to  pay  the  balance.  The  defend- 
ant stated  he  had  made  an  offer  of  a  sum  of  money  to  the  plaintiff: 
witness  said  it  was  not  near  enough;  he  would  have  to  pay  a  great 
deal  more.  This,  he  supposed,  was  in  1832  or  1833.  This  suit 
was  brought  to  November  term  1833. 

The  jury  gave  a  verdict  for  the  plaintiff  for  1950  dollars,  and  the 
plaintiff  alleges  that  there  was  a  large  arrear  due  him  beyond  that, 
for  interest. 

Eleven  errors  were  assigned,  three  of  which  are  founded  on  the 
bills  of  exception  to  evidence,  and  the  remainder  on  the  answers  of 
the  court  to  points  propounded  by  the  defendant;  all  of  which  are 
set  out  with  distinctness  in  the  opinion  of  the  court. 

Knox  and  Alexander,  for  plaintiff  in  error. 
Biddh  and  Watts,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 
SERGEANT,  J. — The  first  bill  of  exception  is  to  the  admission  by 
the  court  below  of  proof  of  the  tender  of  1905  dollars,  by  the  de- 
vi. — 2  B 
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fendant  to  the  plaintiff,  in  August  1831.  The  objection  is,  that 
there  was  no  plea  of  tender,  or  payment  of  the  money  into  court. 
There  was,  however,  the  plea  of  covenants  performed  and  issue 
thereon,  and  under  this  plea  any  evidence  was  admissible  that 
went  to  show  that  the  defendant  had  offered  to  pay  the  purchase 
money,  and  thus  to  relieve  himself  from  the  payment  of  interest. 
It  was  not  strictly  a  tender;  for  in  every  legal  tender,  the  party  ad- 
mits the  money  tendered  to  be  due  and  payable.  But  here  the 
defendant  made  the  offer  only  on  condition  that  the  plaintiff  made 
him  a  title,  which  he  contended  the  plaintiff  did  not  do.  It  was 
proof  of  readiness  and  willingness  on  his  part  to  perform  his  cove- 
nant, provided  the  plaintiff  performed  the  covenant  on  his  part, 
and  as  such  properly  received. 

The  second  bill  of  exception  is  to  the  admission  of  the  defendant 
to  prove  that  he  served  a  copy  of  a  notice  on  the  plaintiff,  in  March 
1821,  of  certain  suits  brought  against  Shoff  on  the  recognizances 
with  notice  to  the  defendant.  In  receiving  this  proof  the  court 
has  not  gone  further  than  many  previous  cases  warrant,  and 
indeed  seems  to  be  sanctioned  by  the  constant  practice  in  our 
tribunals.  In  Jordan  v.  Cooper,  3  Serg.  fy  Rawle  575,  it  is  said, 
that  in  Pennsylvania  the  practice  is  universal  for  a  party  to  a  suit 
to  prove  the  service  of  notice,  to  produce  papers  and  of  taking  de- 
positions. In  Kidd  v.  Riddle,  2  Yeates  444,  the  plaintiff  was  held 
to  be  a  good  witness  to  prove  the  service  of  notice  on  a  justice  of 
the  peace,  thirty  days  before  process  issued.  In  Snyder  v.  Woelfly, 
8  Serg.  #  Kawle  328,  the  plaintiff  was  admitted  to  prove  the  loss 
of  a  ticket,  after  other  evidence  given,  that  it  had  been  in  his  pos- 
session. So,  at  the  present  term  of  this  court,  after  evidence  of  the 
plaintiff's  possession  of  a  promissory  note,  he  was  held  to  be  com- 
petent to  prove  its  loss.  These  and  other  cases  seem  to  go  quite 
as  far  as  the  present,  and  we,  therefore,  think  this  error  not  sus- 
tained. 

The  third  bill  of  exception  is  to  the  rejection  of  the  following 
evidence,  offered  by  the  plaintiff.  The  plaintiff  gave  in  evidence, 
suit  No.  125,  November  1820,  M'Cormick  v.  Bryson's  adminis- 
trators, and  offered  to  accompany  it  with  proof,  that  William  Bry- 
son,  as"  agent  of  Mrs  Mentzer,  (one  of  the  heirs  of  John  Shoff, 
deceased,)  received,  in  1805,  a  large  sum  of  money,  alleging  it  to 
be  due  out  of  her  father's  estate,  from  the  plaintiff.  That  the 
above  suit  was  brought  to  recover  back  a  portion  of  the  money 
paid  him,  on  the  ground  that  she  had,  before  that,  been  paid  off, 
except  a  small  sum  which  was  agreed  to  be  credited  on  the  pay- 
ments made  by  Hugh  M'Cormick.  That  on  the  trial,  defendant 
was  present  and  was  a  witness,  when  it  was  established  that  Mrs 
Mentzer  had  been  paid;  and  on  that  ground  plaintiff  obtained  a 
verdict  for  the  excess  paid  her  by  him.  All  which  was  known  to 
defendant,  and  the  fact  of  the  payment  of  incumbrances  was  there 
fully  gone  in  to,  both  on  the  trial,  before  the  arbitrators  in  1821,  and 
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in  court  in  1826.  The  object  of  the  proof  was  stated  to  be  to 
show  the  knowledge  of  the  defendant  that  the  recognizances  were 
paid. 

This  evidence  seems  to  have  been  rejected  on  account  of  its 
generality,  in  attempting  to  show  what  took  place  on  a  trial  before 
arbitrators  and  in  court,  otherwise  than  by  the  pleadings  and  evi- 
dence in  the  cause ;  and  also  in  offering  to  show,  not  the  acts  and 
declarations  of  the  defendant,  but  his  knowledge  of  every  thing 
that  occurred,  in  or  out  of  the  record.  The  proper  kind  of  evidence 
to  prove  matters  which  have  been  in  controversy  on  a  former 
trial,  is,  in  the  first  place,  the  evidence  given  on  that  trial,  and  then 
in  order  to  affect  a  third  party  with  it,  his  acts  and  declarations  ought 
to  be  shown.  This  was  the  course  the  cause  eventually  took  after 
this  bill  had  been  sealed;  for,  the  offer  being  renewed  by  the 
plaintiff  to  go  into  evidence,  that  upon  the  trials  in  these  suits  the 
whole  claims  upon  the  recognizances  in  Cumberland  and  York 
were,  by  consent  of  counsel,  taken  into  consideration,  investigated, 
and  decided,  accompanied  with  the  evidence  given  on  the  trials, 
the  defendant's  counsel  made  no  objection  to  that  part  of  the  offer 
relating  to  the  evidence  given  on  the  trials,  and  the  court  consider- 
ing that  it  embraced,  substantially,  the  import  of  the  whole,  ad- 
mitted it.  The  plaintiff  then  relinquished  it. 

I  come  now  to  the  remaining  errors,  which  are  to  the  answers 
of  the  court.  These  it  is  not  necessary  to  repeat  from  the  paper 
book,  because  we  are  of  opinion,  that  there  has  been  no  error 
shown.  In  relation  to  the  claim  of  interest,  which  was  the  real 
matter  in  dispute  between  these  parties,  the  court  stated  the  law 
correctly  to  the  jury,  leaving  them  to  judge  of  the  credit  due  to 
the  testimony,  and  under  the  circumstances  of  the  case,  to  give  in- 
terest or  allow  it ;  and  whether  it  should  or  should  not  be  allowed, 
was  a  matter  for  the  jury  to  determine.  The  case  was  a  peculiar 
one.  The  plaintiff,  in  1809,  articled  to  convey  land,  then  subject 
in  his  hands  to  various  incumbrances,  the  defendant's  intestate 
covenanting  to  pay,  by  a  certain  time,  or  on  the  delivery  of  an  in- 
disputable title  clear  of  all  incumbrances.  The  intestate  was  not 
bound  to  pay  or  secure  the  money  until  such  title  was  given.  He, 
however,  paid  various  sums  of  money,  from  time  to  time,  on 
account  of  the  instalments;  but  the  plaintiff  delayed  compliance 
with  his  stipulation;  and  matters  so  continued  until  the  intestate 
died,  the  right  to  the  land  descending  to  his  children,  and  the  task 
of  attending  to  the  contract  devolving  on  the  defendant,  his  admin- 
istrator. In  the  year  1820,  the  plaintiff  being  pressed  for  money, 
though,  by  his  own  declaration,  unable  to  complete  the  title,  in- 
duced the  defendant  to  pay  up  a  large  additional  sum,  making, 
with  prior  payments,  somewhere  about  the  amount  then  due,  and  the 
plaintiff  executed  deeds  which  were  agreed  to  be  left  in  the  hands 
of  an  attorney  as  escrows,  to  be  delivered,  according  to  the  testi- 
mony of  one  witness,  only  when  the  title  should  be  complete. 
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After  this  a  moiety,  or  more  of  the  claims  on  the  recognizances 
remained  outstanding  on  the  record,  without  satisfaction  entered, 
and  various  suits  continued  to  be  brought  upon  them,  and  were 
depending  a  long  time.  A  purchaser  under  a  contract  for  a  good 
title,  is  entitled  to  a  marketable  title,  a  title  which  he  may  sell  and 
dispose  of  to  others,  or  if  he  chooses  to  keep  the  land,  may  feel 
satisfied  that  he  can  settle  it  securely  by  deed  or  will,  on  his  chil- 
dren or  others.  The  vendor  is  bound  to  take  the  necessary  steps 
and  use  due  diligence  to  place  the  title  on  a  footing  that  will  leave 
it  beyond  dispute.  This  the  plaintiff  expressly  engaged  to  do,  by 
his  article  and  by  accepting  payment  under  it.  The  vendee  here 
could  not,  himself,  make  a  legal  title  to  another  whilst  his  vendor 
declined  to  do  so  to  him,  and  proclaimed  himself  unable.  The 
defendant  interposed  no  difficulties  and  affected  no  delay;  he  seems 
to  have  been  not  only  willing,  but  anxious  to  comply  and  settle 
the  contract;  as  well  for  his  own  relief,  as  administrator,  as  for  the 
satisfaction  of  the  family,  who  must  have  been  subjected  to  incon- 
venience and  prejudice,  by  the  long  delay.  The  plaintiff  does 
nothing  to  make  the  title,  from  1809  to  1820;  even  after  the  agree- 
ment of  1820,  the  deeds  were  suffered  to  lie  in  the  attorney's 
hands;  suits  were  brought  on  the  recognizances,  and  process  serv- 
ed on  the  administrator;  and  the  claims  on  them  remained  in  the 
same  unsettled  and  unsatisfactory  state ;  though  the  death  of  the 
widow  occurred  in  1827,  and  the  remainder  of  the  money  became 
then  payable.  At  length,  in  1831,  the  defendant  tendered  the  1905 
dollars,  a  sum  which,  in  addition  to  former  payments,  exceeded  the 
amount  of  the  principal  of  the  purchase  money.  The  plaintiff 
still  procrastinated,  declined  receiving  it,  said  circumstances  were 
not  yet  settled,  and  the  defendant  placed  the  money  in  bank,  where 
it  has  since  remained.  The  subsequent  demand  and  offer  by  the 
plaintiff,  to  give  a  refunding  bond  or  security,  was  one  which  the 
defendant  was  not  bound  to  accept  in  lieu  of  the  title  stipulated. 
These,  with  other  facts,  were  circumstances  for  the  jury  to  decide 
how  far  it  was  just  and  equitable  in  a  case  so  peculiarly  situated 
to  charge  the  defendant  with  interest.  For,  although,  the  general 
rule  is,  that  if  lands  are  sold  by  articles  and  the  vendee  enters  into 
possession,  he  must  pay  interest,  though  the  deed  was  not  made  at 
the  time  required,  yet  this  is  not  universally  so.  There  are  cases 
where  it  may  be  left  to  the  jury  to  say  whether  the  plaintiff  shall 
recover  interest;  as  where  there  has  been  wilful  and  vexatious  de- 
lay, or  gross  laches  in  the  *  vendor,  in  consequence  of  which,  the 
purchase  money  lies  unproductive.  6  Binn.  437;  16  Serg.  <§• 
Raivle  268. 

The  plaintiff  also  assigns  for  error,  that  the  court  instructed  the 
jury,  that  the  conditional  verdict,  asked  for  by  the  plaintiff,  could 
not  be  found  by  them.  This  was,  that  the  jury  should  give  a 
verdict  for  the  plaintiff  with  condition,  that  it  should  not  be  exe- 
cuted till  the  lost  deed  was  supplied,  and  thus  dispense  with  the 
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necessity  of  producing  a  good  and  sufficient  deed  on  the  trial,  in 
lieu  of  the  one  that  was  lost. 

A  conditional  verdict  has  been  employed  in  Pennsylvania  to 
effect  an  equity  which  could  not  be  reached  by  the  ordinary  form 
of  the  verdict;  but  there  is  no  instance  in  which  it  has  been  adopted, 
to  relieve  the  plaintiff  from  a  difficulty  occasioned  by  his  not  being 
ready  to  establish  those  facts  which  are  put  in  issue  in  the  cause. 
Should  we  give  in  to  this  practice,  we  should  gradually  change  the 
system  of  our  pleadings  and  proofs,  encourage  remissness  in  suitors, 
and  produce  an  increased  delay  and  litigation.  The  court  below 
was  right  in  refusing  to  give  the  instruction  asked. 

Judgment  affirmed. 


Fahs  against  Fahs. 

A  testator  charged  upon  a  part  of  his  real  estate  devised  to  his  son,  the  sum  of  fifteen 
hundred  dollars,  the  interest  of  which  he  directed  should  be  paid  to  his  widow  during  her 
widowhood.  This  bequest  was  sanctioned  by  the  heirs  and  widow,  by  an  agreement 
executed  after  the  death  of  the  testator.  Held,  that  upon  the  marriage  of  the  widow, 
the  fifteen  hundred  dollars  was  recoverable  from  the  devisee  by  the  executors  for  dis- 
tribution under  the  will. 

ERROR  to  the  common  pleas  of  York  county. 

Peter  Shultz  and  Jacob  Smyser,  executors  of  John  Fahs,  de- 
ceased, against  Samuel  Fahs. 

Case  stated  as  a  special  verdict. 

John  Fahs,  the  testator,  died  September  5th,  1834. 

Catharine  Fahs,  widow  of  the  testator,  survived  him,  and  en- 
tered into  an  agreement  in  writing  with  the  plaintiffs,  with  consent 
of  the  devisees,  accepting  certain  benefits  and  moneys  in  lieu  of 
the  provisions  of  the  will,  and  in  consideration  thereof,  released 
her  dower  in  the  lands.  Such  agreement  and  release,  dated  the 
14th  of  March  1835. 

On  the  24th  of  September  1835,  Catharine  Fahs,  the  widow, 
was  married  to  Jacob  Trostle,  and  is  still  living.  The  said  will, 
probate,  and  letters  testamentary,  with  the  said  agreement  and 
release  are  considered  as  a  part  of  the  case. 

The  object  of  this  suit  is  to  ascertain,  whether  the  defendant  is, 
at  this  time,  liable  to  pay  the  sum  of  1500  dollars  mentioned  in 
the  will,  to  be  retained  on  interest  for  the  use  of  the  widow,  and 

2.  Whether  the  defendant  is  liable  to  pay  interest  on  the  sum  of 
1500  dollars  mentioned  in  the  will,  to  be  retained  on  interest  for 
the  use  of  the  widow,  from  the  time  of  her  intermarriage  with  Jacob 
Trostle,  until  the  principal  becomes  payable. 
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If  the  defendant  is  liable  to  pay  the  sum  of  1 500  dollars,  then 
judgment  to  be  entered  for  said  sum  and  costs.  If  the  defendant 
is  liable  to  pay  interest  only,  then  judgment  to  be  entered  for  90 
dollars  and  costs. 

If  the  principal  and  interest  are  both  to  be  paid,  then  judgment 
to  be  entered  for  1590  dollars  and  costs. 

If  the  defendant  is  not  liable  to  pay  either  principal  or  interest, 
then  judgment  for  the  defendant. 

Will. — "  I,  John  Fahs,  of  Buttstown,  York  county,  and  state  of 
Pennsylvania,  being  sick  and  weak  in  body,  but  of  sound  mind 
and  memory,  blessed  be  God  for  the  same,  do  make  and  publish, 
this,  my  last  will  and  testament,  in  manner  and  form  following: 
That  is  to  say,  first  I  commit  my  soul  into  the  hands  of  Almighty 
God,  who  gave  it,  and  my  body  I  recommend  to  the  earth,  to  be 
interred  in  a  Christian-like  and  decent  manner,  at  the  discretion  of 
my  executor  hereinafter  named,  and  as  touching  such,  my  worldly 
estate,  wherewith  it  hath  pleased  God  to  bless  me  with  in  this  life, 
I  give,  devise,  and  dispose  of  the  same  in  manner  and  form  follow- 
ing. Imprimis.  It  is  my  will,  and  I  do  order,  that  all  my  just 
debts  and  funeral  charges  shall  be  first  paid,  and  satisfied  by  my 
executors  hereafter  named,  as  soon  as  conveniently  may  be  after 
my  decease. 

"  Ite.m.  I  give  and  bequeath  to  my  beloved  wife  Catharine,  the 
two  story  log  house  and  lot  of  ground,  with  all  the  buildings  there- 
on, situated  in  Buttstown,  West  Manchester  township,  adjoining 
widow  Peiffer  and  Mr  Connellee's  property,  during  her  widow- 
hood, to  be  put  in  repair  out  of  my  estate.  I  further  will  and 
bequeath  to  my  wife  Catharine,  the  interest  of  1500  dollars,  to 
be  paid  to  her  in  semi-annual  payments  of  45  dollars  each ;  and  I 
furthermore,  give  and  bequeath  to  my  said  wife,  one  stove  and 
pipe,  now  in  use  in  my  house,  one  wood  chest  and  water  tub,  and 
all  household  furniture,  which  she  may  have  brought  with  her  at  her 
marriage,  and  which  may  be  in  use  in  my  house  at  my  death.  And 
further,she  shall  be  entitled  to  20dollars  worthof  household  furniture 
at  the  appraisement  of  my  personal  property,  such  as  she  shall 
choose,  all  given  to  her  during  her  widowhood;  at  the  death  of  my 
widow,  all  property  willed  to  her,  shall  revert  to  my  estate. 

"  Item.  I  give  and  bequeath  to  my  son  John,  and  his  heirs  for- 
ever, the  plantation  on  which  he  now  lives,  containing  one  hundred 
and  forty-three  acres  more  or  less,  situated  in  West  Manchester 
township,  York  county,  and  also,  the  half  of  sixteen  acres  more  or 
less  of  woodland,  situated  in  York  township,  same  county,  adjoin- 
ing Shanks,  Conn,  and  others,  at  the  valuation  of  11,000  dollars, 
4000  dollars  of  which  he  has  already  paid  to  my  son  Samuel,  viz : 
3000  dollars  in  cash,  and  1000  dollars  included  in  a  bond,  which 
he  gave  to  Samuel  for  1500  dollars;  4000  dollars  more  of  the  said 
]  1,000  dollars  John  shall  retain  towards  his  share  of  my  estate, 


May  1837.]  OF  PENNSYLVANIA.  215 

[Fahs  v.  Fahs.] 

and  the  remaining  3000  dollars  he  shall  pay  to  my  executors,  in 
six  annual  payments  of  500  dollars  each,  without  interest. 

"  Item.  I  give  and  bequeath  to  my  son  Daniel,  and  to  his  heirs 
forever,  the  plantation  known  by  the  name  of  Rentzel  place,  situ- 
ated in  Paradise  township,  York  county,  to  be  valued  at  4000 
dollars,  towards  his  share  of  my  estate. 

"  Item.  I  give  and  bequeath  to  my  daughter  Elizabeth,  and  her 
heirs  forever,  the  plantation  containing  one  hundred  and  fifty-four 
acres  more  or  less,  in  Paradise  township,  upon  which  her  husband 
Daniel  Dinkle  now  lives,  as  her  part  of  my  estate ;  the  barn  on  said 
property  shall  have  a  new  roof,  pine  shingles,  the  expense  to  be 
paid  out  of  my  estate.  The  said  Daniel  Dinkle  shall  continue  to 
farm  the  plantation,  as  long  as  he  keeps  it  in  good  repair,  and 
maintains  his  family  out  of  the  same,  and  treats  them  well,  of  all 
which  my  executors  shall  judge,  if  not  my  executors  shall  rent  the 
plantation  on  terms  most  advantageous,  the  proceeds  of  which 
shall  be  applied  to  the  support  of  my  daughter  and  her  children, 
until  her  two  eldest  sons  are  of  age,  when  they  shall  conduct  the 
farm,  and  the  proceeds  shall  be  applied  to  the  support  of  my 
daughter  Elizabeth  and  her  family.  No  more  wood  shall  be  cut 
than  is  necessary  for  the  repairs  of  the  buildings,  mending  and 
making  fences,  and  firewood  for  the  family  on  the  farm.  Should 
my  daughter  die  before  her  husband,  the  said  Daniel  .Dinkle,  he 
being  in  possession  of  the  farm  at  her  death,  and  he  continue  to 
provide  well  for  the  children  he  has  had  by  my  daughter,  or  shall 
have,  he  shall  continue  to  farm  the  same  until  his  youngest  son  is 
of  age,  and  then,  if  he  have  no  other  way  to  live,  his  children  shall 
maintain  him  upon  the  farm  in  a  suitable  and  proper  manner;  he 
shall  eat  at  their  table,  have  good  common  clothing,  and  a  small 
room,  with  sufficient  firewood  in  the  house;  I  further  give  to  my 
daughter  Elizabeth,  my  corner  cupboard  with  its  usual  contents, 
except  such  as  has  been  heretofore  given  to  my  wife,  and  any  one 
room  carpet  she  may  select.  Nothing  in  my  will  shall  be  construed 
to  give  Daniel  Dinkle  any  estate,  that  can  in  any  way  be  trans- 
ferred to  him  or  his  creditors;  in  the  event  of  any  such  transfer  or 
attempted  transfer  all  the  privileges  herein  given  said  Daniel,  shall 
cease  and  be  forfeited;  and  the  whole  devise  enure  to  the  exclu- 
sive and  separate  benefit  of  my  daughter  and  her  children. 

"  Item.  I  give  and  bequeath  to  my  son  Samuel,  the  use  of  my 
plantation,  consisting  of  sixty  acres  more  or  less,  situated  in  West 
Manchester  township,  to  have  and  to  hold  during  his  life ;  he  pay- 
ing to  the  widow  the  interest  of  1500  dollars  above  mentioned  out 
of  he  said  sixty  acres;  also  I  give  and  bequeath  the  use  of  my  two 
houses  and  lots  in  Buttstown,  adjoining  each  other,  also  theone- 
half  of  my  woodland  in  York  township,  aforementioned,  torn  son 
Samuel,  to  have  and  to  hold  the  same  during  his  life;  shouldmy 
son  Samuel  marry  and  have  heirs,  then  the  above  sixty  acre  of 
and,  houses,  lots,  and  woodland  mentioned,  shall  belong  to  such 
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heirs  absolutely  and  forever,  all  abovementioned  sixty  acres  of 
land,  houses,  lots,  and  woodland,  shall  constitute  one  devise, 
and  to  be  together  subject  to  the  payment  of  the  1500  dollars 
abovementioned,  and  the  interest  thereof,  annually  to  the  widow. 
The  whole  to  be  valued  at  7000  dollars,  4000  whereof,  the  said 
Samuel  shall  retain  towards  his  share  of  my  estate,  1500  dollars 
thereof  he  shall  pay  to  my  executors  in  three  annual  payments  of 
500  dollars  each,  and  the  remainder  1500  shall  abide  the  death  of 
the  widow  as  aforesaid,  and  be  a  charge  on  the  land.  In  this 
devise,  my  will  and  meaning  is,  and  I  so  direct,  that  if  my  execu- 
tors shall  at  any  time  think,  that  Samuel  does  not  manage  and 
conduct  the  property  advantageously,  they  shall  lease,  or  rent  the 
same  to  the  best  advantage,  and  after  paying  the  widow  her  inte- 
rest, pay,  or  apply  the  proceeds  to  the  support  and  maintenance  of 
Samuel.  Should  my  son  Samuel  die  without  issue,  then  the  whole 
to  revert  to  my  other  children  in  equal  proportions  and  parts,  the 
portions  to  go  to  my  sons  absolutely,  and  the  share  or  portion 
coming  to  my  daughter  Elizabeth,  shall  be  put  out  at  interest  by 
my  executors,  which  interest  my  daughter  shall  separately  receive 
during  her  life,  and  at  her  death,  the  whole  to  be  paid  to  her 
children,  their  guardian  or  guardians,  who  shall  give  security  upon 
the  receipt  of  the  funds.  Finally,  that  all  the  residue  of  my  pro- 
perty shall  be  disposed  of  by  my  executors,  and  the  proceeds,  to- 
gether with  the  money  received  from  John  and  Samuel,  after 
paying  my  debts,  funeral  expenses,  &c.,  shall  be  equally  divided 
between  my  sons  John,  Daniel,  and  Samuel  in  equal  parts,  the 
part  or  share  coming  to  Samuel  to  be  put  out  at  interest  during  his 
life,  the  interest  to  be  applied  to  his  support  and  maintenance,  and 
if  he  should  have  children,  then  at  his  death,  the  whole  to  be  paid 
to  them  if  of  age,  and  to  the  guardians  of  such  as  may  be  under 
age;  but  if  he  should  die  without  children,  then  his  share  to  be 
divided  and  disposed  of,  as  I  have  heretofore  disposed  of  his  real 
estate;  at  the  death  of  my  widow,  the  property  in  her  use,  shall  be 
disposed  of  and  collected  by  my  executors,  including  the  1500  dol- 
lars charged  on  Samuel's  devise,  and  be  equally  divided  amongst 
my  four  children,  share  and  share  alike.  Lastly,  I  do  hereby 
nominate,  and  appoint  my  friends,  Peter  Shultz  and  Jacob  Smyser, 
of  West  Manchester  township,  the  executors  of  this,  my  will  and 
testament,  and  I  do  hereby  revoke,  disannul  and  make  void  all 
former  wills  by  me  heretofore  made,  ratifying,  allowing  this,  and 
no  other,  to  be  my  last  will  and  testament.  In  witness  whereof,  I, 
the  said  John  Fahs,  the  testator,  have  hereunto  set  my  hand  and 
seal,  this  3d  of  September  1834." 

Catharine  Fahs,  widow,  to  the  heirs  of  John  Fahs.  "  Know  all 
men  by  these  presents,  that  I,  Catharine  Fahs,  widow  of  John 
Fahs,  late  of  Buttstown,  deceased,  in  consideration  of  one  dollar, 
and  the  several  benefits  and  provisions  granted  to  me  by  agree- 
ment, made  this  day,  by  the  executors  and  hen's  of  said  deceased, 
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do  hereby  agree  to  accept  of  said  benefits,  provisions  and  privileges, 
so  provided  and  granted,  in  lieu  of  the  provisions  and  benefits 
given  by  said  deceased's  will,  and  in  full  satisfaction  thereof,  and  I 
do  farther  release  unto  John  Fahs,  Daniel  Fahs  and  Samuel  Fahs, 
their  heirs  and  assigns,  all  right,  title,  claim  of  dower,  in  any  part 
of  the  real  estate  of  said  deceased,  and  also  to  Elizabeth  Dinkle  and 
Daniel  Dinkle,  and  their  heirs,  all  right  and  claim  of  dower  to  the 
lands  devised  to  them,  and  I  further  relinquish  all  claim  of  dower 
in  any  part  or  portion  of  the  said  deceased's  estate.  In  witness 
whereof,  I  hereto  set  my  hand  (hand]  and  seal,  this  14th  of  March, 
1835." 

Catharine  Fahs  and  the  heirs  and  executors  of  John  Fahs, 
deceased.  Articles  of  agreement  made  this  day,  between  the  exe- 
cutors of  John  Fahs,  late  of  West  Manchester  township,  York 
county,  deceased,  with  the  general  consent  of  the  children  and 
devisees,  as  follows: 

"  The  widow  not  being  fully  satisfied  with  the  provisions  of  the 
will  of  the  deceased,  the  following  agreement  for  compromising  all 
disputes,  and  making  an  amicable  adjustment  of  all  difficulties,  has 
been  agreed  on,  that  is  to  say,  the  executors,  Peter  Shultz  and 
Jacob  Smyser,  agree  to  pay  to  Catharine,  the  widow  of  the  de- 
ceased, 100  dollars  in  cash,  on  the  1st  day  of  April  next,  and  100 
dollars  more  in  one  year  thereafter,  without  interest.  They  further 
agree  to  pay  to  her,  the  interest  of  1500  dollars,  half  yearly  during 
her  widowhood,  out  of  said  estate,  they  further  agree  to  give  and 
deliver  unto  the  said  widow,  all  the  following  furniture  to  be  hers, 
absolutely  at  her  own  disposal  and  entire  control,  without  being 
affected  by  the  will,  that  is  to  say,  the  stove  and  pipe  now  in  use 
in  deceased's  house,  one  wood  chest,  one  water  tub,  and  all  house- 
hold furniture  which  she  brought  to  the  said  deceased  at  her  mar- 
riage, and  in  use  at  his  death,  and  also  20  dollars  worth  of  house- 
hold furniture  at  the  appraisement  taken  by  her;  it  is  further 
agreed,  that  the  said  widow  shall  hold  and  enjoy  during  her 
widowhood  the  two  story  log  house  and  lot  of  ground  in  Butts- 
town,  adjoining  widow  Peiffer  and  others,  to  be  put  in  repair  out 
of  the  estate.  And  it  is  hereby  covenanted  and  agreed,  as  well  by 
the  said  executors,  as  by  the  several  devisees  of  the  real  estate  of 
said  deceased,  jointly  and  severally  to  secure  and  guarantee  to  the 
said  widow,  all  and  singular,  the  benefits,  provisions,  articles  and 
rights  before  specified  and  mentioned  in  manner,  and  during  the 
terms  as  described,  and  in  consideration  thereof,  the  said  widow 
agrees  to  accept  thereof,  and  to  release  unto  the  several  devisees, 
John,  Daniel,  and  Samuel  Fahs,  and  Elizabeth  Dinkle,  then:  heirs 
and  assigns,  all  right  or  claim  of  dower,  in  any  part  of  the  lands  or 
real  estate  of  the  deceased. 

In  witness  whereof,  the  said  parties,  executors  and  devisees, 
have  hereunto  set  then*  hands  and  seals,  this  14th  day  of  March 
1835.     The  said  widow  having  released  by  separate  deed.     Peter 
vi. — 2  c 
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Shultz,  [L.  s.]  Jacob  Smyser,  [L.  s.]  John   Fahs  [L.  s.]  Daniel 
Fahs,  [L.  s.]  Samuel  Fahs,  [L.  s..]" 
The  court  below  rendered  a  judgment  for  the  defendant. 

Ramsey  and  Barnitz,  for  plaintiff  in  error. 
Hambly,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  general  intention  of  the  testator,  which  the 
court  is  not  at  liberty  to  disregard,  clearly  was,  to  give  to  John, 
Daniel  and  Samuel,  an  equal  share  of  his  estate.  The  testator  de- 
vises to  his  three  sons  above  named,  certain  real  estate  described 
in  his  will,  which  he  values  at  certain  sums,  and  directs  that  4000 
dollars  of  the  valuation,  should  be  retained  as  the  share  of  each. 
As  a  provision  for  his  wife  Catharine,  the  testator,  among  other 
things,  bequeaths  the  interest  of  1500  dollars,  to  be  paid  to  her 
semi-annually,  during  widowhood,  which  sum  was  also  secured  to 
her  by  the  heirs,  on  the  same  terms,  as  in  the  article  of  agreement 
which  forms  part  of  this  case.  He  makes  the  1 500  dollars  a  charge 
on  the  real  estate  devised  to  Samuel,  and  directs  that  the  interest  of 
that  sum,  shall  be  paid  by  him  to  the  widow.  The  widow  having 
married,  it  is  conceded  that  she  has  no  claim,  and  the  question  is, 
whether  Samuel  is  liable  to  the  executors  for  the  1500  dollars,  or 
the  interest,  until  her  death.  If  we  adopt  the  construction  con- 
tended for  by  the  plaintiffs  in  error,  it  is  plain,  we  destroy  the 
equality  which  the  testator  designed  between  his  three  sons;  for  as 
no  definite  limit  can  be  put  to  the  life  of  Catharine,  the  widow,  it 
results  that  during  her  life,  Samuel  will  have  that  much  more  of 
the  estate  than  his  brothers,  John  and  Daniel.  The  testator  directs, 
that  the  property  of  all  description  willed  to  the  widow,  shall  be 
collected  and  disposed  of  by  the  executors,  and  be  equally  divided 
among  his  four  children,  still  keeping  up  the  equality  among  his 
three  sons.  It  is  conceded,  that  on  the  marriage  of  the  widow, 
her  right  to  the  property  devised  to  her  ceased,  and  it  is  asked, 
what  become  of  the  household  property  bequeathed  to  her  during 
the  intermediate  time,  between  her  marriage  and  death.  We  can- 
not believe  that  the  testator  intended  that  it  should  remain  without 
any  determinate  owner,  and  yet  the  argument  which  applies  to  the 
interest  on  the  principal  sum  of  1500  dollars,  applies  with  equal 
force  to  the  articles  of  household  furniture.  We  think  it  clear,  that 
the  testator  intended  that  on  the  happening  of  either  her  mar- 
riage or  death,  it  should  be  the  duty  of  his  executors  to  collect  the 
funds,  and  distribute  them  among  his  four  children,  John,  Daniel, 
Samuel  and  Elizabeth.  We  are  frequently  obliged  to  disregard 
the  words  of  a  testator,  to  carry  into  effect  his  general  intention, 
and  we  think  this  can  only  be  done  in  the  case  before  us,  by  the 
construction  given. 

Judgment  for  1 500  dollars  and  costs. 
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Berghaus  against  Calhoun. 

The  acknowledgment  of  a  debt,  to  preclude  the  operation  of  the  statute  oflimitations, 
must  be  so  distinct  and  palpable  in  its  extent  and  form,  as  to  preclude  hesitation  about 
the  debtor's  meaning. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

Debt  on  promissory  note.  N.  R.  Smith,  to  the  use  of  Dr  Cal- 
houn, against  Charles  L.  Berghaus.  This  cause  was  tried  upon  the 
plea  of  non  assumpsit  infra  sex  annos.  In  order  to  avoid  the 
effect  of  the  lapse  of  time,  the  plaintiff  gave  in  evidence  by  a  wit- 
ness, as  follows: 

"  About  the  1st  of  April  1835,  Dr  Calhoun  wrote  me,  that  the 
defendant  owed  a  claim  for  lectures,  and  asked  me  to  call  on  him. 
I  called,  and  he  told  me,  it  had  been  so  long,  he  had  almost  forgot- 
ten the  claim;  said  he  was  going  to  Philadelphia  shortly,  and  he 
would  call  on  Dr  Calhoun  himself. 

"  Dr  Calhoun,  being  about  to  leave  the  city,  requested  me  to  re- 
quest Dr  Berghaus  to  pay  the  note  or  renew  it.  I  called  and  told 
this  to  Dr  Berghaus.  He  said  he  was  going  to  Philadelphia  in  a 
few  weeks,  and  would  call  on  Dr  Calhoun  himself,  and  give  him 
all  the  satisfaction  he  could  wish.  He  told  me  it  was  impossible 
for  him  to  satisfy  the  claim  at  that  time,  but  said  he  would  go  to 
Philadelphia  in  two  or  three  weeks  and  call  on  Dr  Calhoun  him- 
self, and  give  him  all  the  satisfaction  he  could  wish.  This  conver- 
sation, was  ten  days  or  two  weeks  after  the  first  conversation. 

"  I  had  the  note  in  my  possession  three  or  four  weeks  after  this, 
and  called  the  third  time.  Defendant  told  me  Dr  Calhoun  had 
written  to  him.  I  told  him  Dr  Calhoun  had  sent  the  note  to  me. 
He  said  if  Dr  Calhoun  could  not  wait  till  he  would  go  to  Phila- 
delphia himself,  he  might  do  the  best  he  could  with  it. 

"  I  showed  him  the  note.  He  did  not  object  to  its  being  the 
same  note  we  had  spoken  of.  I  told  him  the  note  was  for  his  at- 
tending lectures.  He  did  not  object. 

"  When  I  showed  him  the  note,  he  looked  at  it,  and  handed  it 
back  and  said  if  Dr  Calhoun  could  not  wait  till  he  would  go  to 
Philadelphia,  he  might  do  the  best  he  could  with  it." 

NThe  defendant  requested  the  court  to  charge  the  jury,  that  upon 
this  evidence  of  the  witness,  the  plaintiff  was  not  entitled  to  re- 
cover. 

The  court  below  referred  the  evidence  to  the  jury,  with  the 
instruction,  that  if  the  defendant's  declarations  amounted  to  a 
recognition  of  the  debt  as  still  existing,  they  took  the  case  out  of 
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the  operation  of  the  statute.     Verdict  for  plaintiff  for  104  dollars 
80  cents,  damages. 

Johnston,  for  plaintiff  in  error, 
Foster,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — An  acknowledgment  of  indebtedness,  though  not 
itself  a  promise,  is  held  to  be  evidence  of  it.  In  this,  we  see  a  rem- 
nant of  that  judicial  repugnance  to  the  statute  of  limitations,  which 
had  at  one  time  nearly  abolished  it.  It  follows  neither  necessarily 
nor  naturally,  that  the  acknowledged  existence  of  a  debt,  barred 
only  so  far  as  regards  the  means  of  its  enforcement,  implies  a  pro- 
mise to  pay  it;  and  an  express  promise  it  is  not  pretended  to  be. 
It  is  but  the  concession  of  a  fact,  which  the  plaintiff  might  prove  as 
effectively  by  any  other  evidence ;  for  it  is  a  postulate  of  the  doc- 
trine that  the  statute,  which  takes  away  the  remedy,  leaves  the 
existence  of  the  duty  untouched.  Were  the  fact  of  indebtedness, 
therefore,  the  efficient  cause  of  the  promise,  the  statute  would  be  a 
dead  letter;  for  the  plaintiff  would  make  out  a  case  to  recover  in 
consistence  with  it  by  making  out  his  original  demand.  But  a 
naked  duty  or  moral  obligation,  though  a  sufficient  consideration 
for  an  express  promise,  raises  no  promise  by  implication  of  law; 
consequently,  though  we  might  accurately  suppose  the  recognition 
of  a  debt  to  be  evidence  of  consideration,  we  might  not,  agreeably 
to  admitted  analogies,  suppose  it  to  be  evidence  of  a  promise,  be- 
cause it  is  equally  consistent  with  a  declared  determination  not  to 
pay.  It  is  established,  however,  by  decisions  which  we  dare  not 
shake,  that  it  may,  by  legal  intendment,  be  evidence  of  a  promise ; 
yet  to  avoid  the  uncertainty  and  insensible  encroachment  on  the 
statute  that  would  ensue  did  we  attempt  to  shape  our  course  by  the 
lights  and  shadows  of  former  precedents,  we  may  require  the  ac- 
knowledgment of  the  demand,  as  a  debt  of  legal  obligation,  to  be 
so  distinct  and  palpable  in  its  extent  and  form,  as  to  preclude  hesi- 
tation. What  evidence  have  we,  then,  of  acknowledgment?  At 
first  the  defendant  told  the  plaintiff's  agent  that  the  demand  was 
of  such  long  standing  that  he  had  almost  forgotten  it;  but  that  he 
would  call  on  the  plaintiff  himself.  There  certainly  was  no  direct 
acknowledgment  in  that;  and  the  time  is  gone  by  for  fixing  a  debtor 
with  every  inference  of  admitted  obligation  which  he  did  not  spe- 
cially repel.  Being  urged  a  second  time,  he  said  it  was  impossible 
for  him  to  pay  then,  but  he  would  call  on  the  plaintiff  in  two  or  three 
weeks,  "  and  give  him  all  the  satisfaction  he  could  desire."  As  to 
what?  Undoubtedly  as  to  the  course  he  might  subsequently  adopt. 
To  say  it  was  not  possible  to  pay  then,  was  not  to  say,  except  by 
implication,  that  it  would  be  possible  or  requisite  to  pay  thereafter; 
and  the  promise  to  give  the  plaintiff  satisfaction  is  more  indefinite 
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still.  If  unqualified  payment  were  meant,  it  would  have  been  as 
easy,  and  more  natural,  to  call  it  by  its  name;  but  such  a  promise 
looks  more  like  an  engagement  to  compromise,  or  give  convincing 
reasons  why  there  should  not  be  payment  at  all.  It  was  manifestly 
intended  for  a  genteel  put-off,  reserving  the  question  of  ultimate 
liability,  as  before,  for  further  consideration.  This  is  the  pinch  of 
the  case ;  for  being  pressed  a  third  time,  the  defendant  set  the  plain- 
tiff at  open  defiance :  and  this  is  all  we  have  for  evidence  of  explicit 
and  unqualified  assumption.  That  he  did  not  dispute  the  validity 
of  the  note,  adds  not  a  grain  to  the  weight  of  it ;  for  no  man  is  held 
to  make  an  express  promise  by  holding  his  tongue.  There  was 
not,  therefore,  that  straight-forward  admission  of  legal  indebtedness 
which  is  held  to  be  competent  evidence  of  a  new  promise. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Kyner  against  Kyner. 

The  right  to  substitution  is  founded  upon  a  mere  principle  of  equity  and  benevolence, 
and  not  necessarily  upon  either  privity  or  contract  between  the  parties. 

There  can  be  no  such  thing  as  substitution  to  the  right  of  a  party  who  is  not  wholly 
satisfied.  The  court  cannot  interfere  with  his  security  while  a  part  of  his  debt  remains 
unpaid. 

ERROR  to  Cumberland  county. 

Feigned  Issue.  James  Laurie's  Executors  v .  John  Kyner,  George 
Kyner  and  Philip  Kyner,  Executors  of  Conrad  Kyner.  This  was 
a  question  of  substitution  which  arose  upon  the  following  facts: 
In  1813  Laurie's  executors  obtained  a  judgment  against  Conrad 
Kyner  for  the  sum  of  833  dollars,  which  was  a  lien  on  a  tract  of 
land,  the  interest  of  which  was  payable  annually  to  Ann  Laurie, 
during  her  life,  and  the  principal  at  her  decease.  Conrad  Kyner 
conveyed  the  land  upon  which  this  judgment  was  a  lien  in  1816, 
by  deed,  with  a  covenant  of  general  warranty,  to  Jacob  Kyner, 
In  1827  Jacob  Kyner  conveyed  by  deed,  with  general  warranty, 
part  of  the  land  to  John  Craig.  The  judgment  was  regularly  re- 
vived with  notice  to  the  terre-tenants.  Jacob  Kyner  paid  the  an- 
nual interest  to  Ann  Laurie  for  several  years,  amounting  to  356 
dollars,  and  John  Craig  paid  interest  upon  it  to  the  amount  of  397 
dollars.  Craig,  also,  after  the  widow's  death,  in  1835,  paid  part  of 
the  principal,  104  dollars,  and  afterwards  transferred  all  his  right, 
which  he  had  by  virtue  of  his  said  payments,  to  Jacob  Kyner. 
Upon  these  facts  Jacob  Kyner  applied  to  the  court  of  common  pleas, 
to  be  substituted  to  the  rights  of  the  plaintiffs  in  the  judgment,  to 
enable  him  to  proceed  against  the  other  estate  of  Conrad  Kyner, 
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deceased,  to  collect  the  money  which  had  been  paid  by  himself  and 
Craig  on  account  of  the  judgment. 

The  executors  of  Conrad  Kyner  resisted  this  application  on  two 
grounds:  first,  because,  as  a  matter  of  fact,  John  Kyner,  one  of  the 
executors,  by  an  arrangement  with  the  other  heirs  of  Conrad  Kyner, 
became  liable  and  promised  to  pay  this  judgment  to  Jacob  Kyner, 
who  accepted  him  as  the  payor,  and  released  his  father,  Conrad 
Kyner's  estate:  second,  that  upon  the  facts  stated,  in  law,  Jacob 
Kyner  was  not  entitled  to  substitution. 

The  court  below,  in  order  to  try  the  questions  of  fact  and  law, 
directed  an  issue  between  the  parties  to  be  tried  by  a  jury,  to  whom 
the  court  delivered  the  following  charge: 

"  The  power  of  substitution  arises  out  of  the  control  of  the  court 
over  their  process,  and  the  right  depends  upon  privity,  and  not 
upon  contract.  No  new  right  can  be  created  by  substitution;  it  is 
used  as  a  mere  instrument  to  effect  equity.  Substitution  cannot  be 
adopted  as  a  new  and  substantive  remedy  between  strangers ;  but 
they  are  left  to  their  action.  The  right  to  a  trial  by  jury  is  a  con- 
stitutional right,  which  cannot  be  taken  away. 

"The  right  of  Jacob  Kyner,  in  this  case,  is  a  new  and  substantive 
right,  growing  out  of  his  warranty:  he  has  a  clear,  untrammelled 
remedy  by  action:  he  has  no  need  to  go  into  equity. 

"  But  Jacob  Kyner  is  a  stranger  to  any  judicial  proceeding  in  the 
case;  he  is  no  party -to  any  process  or  proceeding  on  which  he  can 
demand  the  summary  inter-position  of  the  court;  and  he  stands  in 
no  privity  in  blood,  in  estate,  or  in  law,  with  any  one  who  is  a 
party  to  any  process  or  proceeding  in  court;  in  legal  contemplation 
he  is  a  stranger.  Other  strangers  having  a  cause  of  action  are  com- 
pelled to  institute  and  prosecute  suits  for  redress  of  injuries  sustained. 
We  know  of  no  reason  why  Jacob  Kyner  should  be  exempted  from 
the  operation  of  the  general  principle:  we  think  it  is  not  a  case  of 
substitution;  that  it  is  not  demandable  by  the  'laws  and  usages'  of 
Pennsylvania,  all  the  facts  on  the  part  of  the  plaintiff  being  admitted. 

"  There  can  be  no  substitution  as  to  the  part  paid,  there  being  a 
residue  of  the  debt  still  due  and  unpaid  to  the  original  plaintiffs :  it 
is  their  judgment  until  all  is  paid;  until  the  plaintiffs  are  satisfied; 
and  no  one  can  force  himself  into  the  place  of  the  plaintiffs,  either 
in  exclusion  of  them,  or  as  co-partners  with  them.  There  being  no 
evidence  of  any  assent  or  dissent  of  the  plaintiffs  to  the  original  suit 
upon  this  trial,  does  not  alter  our  view  as  to  the  correctness  of  the 
proposition  as  above  stated. 

"It  is  said  by  the  plaintiff,  as  to  the  104  dollars  16^  cents 
mentioned  in  the  receipt  to  John  Craig,  on  the  back  of  the  assign- 
ment of  Laurie's  executors  to  Dr  Stewart,  dated  the  14th  of  Sep- 
tember 1835,  that  at  least  the  plaintiff  must  recover  as  to  so  much, 
there  being  a  transfer  by  David  Kenower's  executors,  &c.,  per  in- 
dorsement. We  do  not  think  so. 

"  John  Craig,  the  alienee  of  Jacob  Kyner,  who  took  the  assign- 
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ment,  had  a  simple  covenant  of  general  warranty.  His  warranty 
could  not  be  broken  but  by  eviction.  He  had  no  cause  of  action : 
and  if  he  had  none,  he  could  transfer  none  to  Jacob  Kyner.  John 
Craig  could  have  no  claim  to  substitution  under  the  facts." 

This  opinion  was  excepted  to  by  the  plaintiff.  Verdict  for  de- 
fendants. 

Alexander,  for  plaintiff  in  error,  cited  4  Johns.  Ch.  130,  334, 
530;  I  Johns.  Ch.  409,  435;  2  Paige's  Ch.  491;  7  Johns.  Ch.  41; 
2  Penns.  Rep.  507. 

Watts,  for  defendant  in  error,  relied  upon  the  same  grounds 
taken  in  the  court  below ;  that  Jacob  Kyner's  deed  of  general  war- 
ranty gave  him  no  right  to  substitution ;  and  if  it  did,  but  part  of 
the  judgment  was  paid,  and  therefore  the  plaintiff's  rights  could 
not  be  interfered  with,  by  substituting  a  stranger  to  them. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — We  are  clearly  of  opinion,  that  the  court  belo\V 
were  right  in  deciding,  that  Jacob  Kyner,  for  whose  use  the  scire 
facias  was  sued  out,  was  not  entitled  to  be  substituted  either  quali- 
fiedly  or  absolutely  in  place  of  the  executors  of  James  Laurie, 
plaintiffs  in  the  judgment  against  the  executors  of  Conrad  Kyner. 
And  though  we  approve  of  the  decision,  yet  I  cannot  say  that  we 
are  fully  prepared  to  sanction  every  thing  that  is  laid  down  and 
advanced  by  the  court  in  support  of  it.  When  the  court  say  that 
"  the  power  of  substitution  arises  out  of  the  control  of  the  court 
over  their  process,  and  the  right  depends  upon  privity  and  not 
upon  contract,"  it  would  seem  as  if  they  thought  that  the  right  of 
substitution  could  not  be  maintained  in  any  case,  without  the 
existence  of  some  sort  of  privity.  The  privity  here  spoken  of  by 
the  court,  must  be  understood  to  be,  as  I  apprehend,  a  privity 
existing  either  between  the  party  wishing  to  be  substituted  and 
the  party  whose  right  or  security  he  wishes  to  be  permitted  to  use, 
or  between  him  and  some  judicial  proceeding  in  the  case,  by  his 
being  a  party  thereto.  For  the  court,  in  explanation  of  their  posi- 
tion, that  the  right  depends  upon  privity,  say  "  no  new  right  can 
be  created  by  substitution.  It  is  used  as  a  mere  instrument  to 
effect  equity.  Substitution  cannot  be  adopted  as  a  new  and  sub- 
stantive remedy  between  strangers,  but  they  are  left  to  their 
action."  And  again,  the  court  say,  "  Jacob  Kyner  is  a  stranger 
to  any  judicial  proceeding  in  the  case.  He  is  no  party  to  any 
process  or  proceeding  on  which  he  can  demand  the  summary 
interposition  of  the  court.  And  he  stands  in  no  privity  in  blood, 
in  estate,  or  in  law,  with  any  one  who  is  a  party  to  any  process 
or  proceeding  in  court.  In  legal  contemplation  he  is  a  stranger." 

That  there  need  be  no  such  privity,  as  the  court  below  seem  to 
think  was  necessary  to  enable  a  party  to  claim  the  rigjit  of  substi- 
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tution,  and  to  authorize  the  court  to  grant  it,  will  appear  to  be  very 
fully  established  by  a  reference  to  the  cases  decided  on  this  subject, 
and  the  rule  laid  down  in  them,  which  seems  to  have  no  regard  for 
it  whatever.  In  Reeve  v.  Reeve,  1  Vern.  219,  S.  C.,  somewhat 
differently  reported  in  2  Ventr.  363,  an  early  case  on  this  subject, 
where  A  charged  lands  in  D,  with  a  portion  of  3000  pounds  for  a 
daughter  by  his  first  wife,  and  marrying  again,  settled  a  part  of 
the  same  lands  as  a  jointure  upon  the  second  wife,  who  had  no 
notice  of  the  charge.  A,  believing  however,  that  the  portion 
would  have  a  preference  over  the  jointure  by  his  will,  gave  other 
lands  to  his  wife  in  lieu  thereof.  The  wife,  however,  after  the 
death  of  A,  finding  that  the  settlement  made  in  her  favour  on  her 
marriage,  though  subsequent  in  time,  was  good  against  the  daugh- 
ter's portion,  it  being  merely  voluntary,  agreed  with  the  heir  to 
claim  her  jointure  for  the  purpose  of  defeating  the  daughter  of  her 
portion.  And  the  court  thereupon  decreed,  that  the  daughter 
should  have  the  lands  devised  in  the  will  to  the  wife,  until  her  por- 
tion was  paid.  This  case  is  recognized  by  Lord  Hardwicke  in  Lanoy 
v.  The  Duke  and  Duchess  of  Athol,  2  Jilk.  447.  Yet  it  is  manifest 
that  no  sort  of  privity  existed  between  the  daughter  and  the  widow ; 
nor  was  the  daughter  a  party  to  any  process  or  judicial  proceed- 
ing in  the  case,  excepting  to  her  own  application  to  be  surrogated 
to  the  right  of  the  widow  under  the  will.  The  principle  which 
governs  in  all  cases  of  substitution,  is  one  of  equity  merely;  and  is 
such  as  will  compel  the  creditor,  who  has  a  lien  on  two  different 
tracts  of  land,  when  another  creditor  of  the  same  debtor  has  a  lien 
of  a  younger  date  on  one  of  those  tracts  only,  either  to  proceed 
against  the  tract  on  which  the  junior  creditor  has  no  lien,  if  neces- 
sary to  enable  the  latter  to  collect  his  debt,  or  otherwise,  in  case  the 
former  should  elect  to  take  his  whole  demand  out  of  the  tract  on 
which  the  junior  creditor  has  a  lien,  the  latter,  by  paying  the 
amount  of  it,  or  if  not  convenient  for  him  to  do  so,  after  it  has 
been  collected  from  the  tract  on  which  he  had  a  lien  for  his  claim, 
will  be  substituted  in  place  of  the  senior  creditor,  and  by  this  means 
permitted  to  proceed  on  his  lien  against  the  land  on  which  the 
junior  creditor  had  no  lien,  in  order  to  collect  his  debt,  or  so  much 
of  it,  as  the  value  of  the  land  taken  from  his  lien  may  have  been 
equal  to.  "  This  is  a  rule,"  says  Chancellor  Kent,  "  founded  on 
natural  justice,  and  I  believe  it  is  recognized  in  every  cultivated 
system  of  jurisprudence ;"  Cheesborough  v.  Millard,  1  Johns.  Ch. 
Rep.  412-13.  And  in  page  414,  of  the  same  case,  he  repeats, 
"this  rule  of  substitution  rests  on  the  basis  of  mere  equity  and 
benevolence."  And  indeed  it  is  evident,  that  it  is  nothing  more  than 
the  application  of  the  general  principle,  which  seems  to  have  met 
with  almost  universal  approbation,  and  is  acted  on  daily  in  the 
ordinary  cases  which  are  continually  occurring,  that  if  a  party  has 
two  funds,  he  shall  not  by  his  election  disappoint  another  who  has 
one  fund  only,  but  the  latter  shall  stand  in  the  place  of  the  former, 
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so  as  to  resort  to  that  fund  which  can  be  affected  by  him  alone. 
Sagitary  v.  Hyde,  1  Vern.  455;  Mills  v.  Eden,  10  Mod.  488;  At- 
torney General  v.  Tyndall,  Amb.  614;  Aldrich  v.  Cooper,  8  Ves. 
388,  391-5;  Trimmer  v.  Bayne,  9  yes.  209;  Cheesborough  v.  Mil- 
lard,  1  Jo/ins.  C/i.  Rep.  412-13.  It  is  the  same  principle  also, 
which  regulates  the  marshalling  of  assets  in  favour  of  simple  con- 
tract creditors,  whereby  they  are  secured  in  the  payment  of  their 
claims,  where  specialty  creditors  exist,  who  have  a  preference  at 
law;  for  substitution  is  but  the  marshalling  of  securities  with  a 
view  to  secure  the  several  claimants  in  the  payment  of  their  respec- 
tive demands,  which  is  very  closely  allied  to  the  doctrine  of  appor- 
tionment and  contribution  between  sureties.  1  Story's  Eg.  588, 
sect.  633.  And,  as  Mr  Justice  Story  says,  "  does  not  stand  upon 
any  notion  of  mutual  contract,  express  or  implied,  between  the 
sureties,  to  indemnify  each  other  in  proportion,  (as  has  been  some- 
times argued,)  but  it  arises  from  principles  of  equity  independent 
of  contract.  Ibid.  472,  sect.  493. 

In  order,  however,  to  show  still  further  that  there  is  no  sort  of 
privity  connected  with  the  right  of  substitution,  we  may  take  the 
case  put  by  Mr  Justice  Story  in  sect.  633,  already  referred  to,  where, 
if  A  has  a  mortgage  upon  two  estates  for  the  same  debt,  and  B 
has  a  mortgage  upon  one  only  of  the  estates  for  another  debt,  equal 
in  amount  to  the  value  of  the  latter  estate,  while  the  other  estate 
is  amply  sufficient  to  satisfy  A's  debt;  B  has  a  right  to  throw  A,  in 
the  first  instance,  for  satisfaction  upon  the  estate  which  B  cannot 
touch ;  because  it  can  make  no  difference  to  A,  out  of  which  of  the 
two  funds  he  shall  receive  satisfaction;  and  by  compelling  him, 
under  such  circumstances,  to  resort  for  it,  to  the  one  on  which  B 
has  no  claim,  no  injustice  is  done  either  to  A  or  the  debtor;  and 
B,  at  the  same  time,  is  thereby  made  secure  in  the  payment  of  his 
claim,  in  the  only  way  that  it  was  practicable  for  him  to  receive 
it.  Thus  A  is  only  made  to  act  in  conformity  to  the  principles  of 
equity  and  natural  justice;  and  to  exercise  his  right  according  to 
the  common  civil  maxim,  sic  tttere  I  no,  ut  alienurn  uon  laedas;  or 
agreeably  to  a  precept,  which,  from  its  authority,  ought  certainly 
not  to  be  less  binding,  "  Do  unto  others,  as  you  would  they  should 
do  unto  you."  Now  it  is  perfectly  clear  here,  that  there  is  no 
privity  of  any  kind  between  A  and  B,  or  connection  either  direct 
or  indirect,  except  that  of  their  being  creditors  of  the  same  debtor; 
which  is,  perhaps,  necessary  in  most,  if  not  in  all  cases,  to  authorize 
substitution.  Dorr  ??.  Shaw,  4  Jo/ins.  C/i.  Rep.  17,  20;  Ex  parte 
Kendall,  17  Ves.  520;  Sterling  v  Brightbill,  5  Watts  229;  1 
Story's  Eg.  525,  sect.  642,  643.  It  is  also  equally  clear,  that  B 
need  not  be  a  party  to  any  process  or  proceeding  commenced  in 
the  court,  where  A  has  commenced  his  proceeding,  with  a  view  to 
enforce  the  payment  of  his  claim.  So  upon  the  same  principle  of 
equity  a  purchaser  for  a  valuable  consideration,  of  one  of  the 
estates  previously  mortgaged  for  the  same  debt,  not  exceeding  in 
TI. — 2  D 
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amount  the  value  of  either  estate,  would  have  a  right  to  require 
that  the  mortgagee  should  go  against  the  estate  still  owned  by  the 
mortgagor. 

In  regard  to  judgment  creditors,  however,  though  the  same  prin- 
ciple is  applicable,  yet  the  mode  of  bringing  it  into  operation  and 
giving  effect  to  it,  may  be  different  from  that  which  it  might  be 
proper  for  the  court  to  direct  in  the  case  of  mortgage  creditors  in 
Pennsylvania.  Because  a  creditor  having  acquired,  by  his  judg- 
ment, a  lien  upon  two  tracts  of  land,  it  may  be  very  material  to 
him,  whether  he  shall  proceed  by  execution  against  the  one  or  the 
other,  in  order  to  collect  his  debt;  notwithstanding,  either  may  be 
of  sufficient  value  to  satisfy  it ;  for  if  the  rents,  issues,  and  profits 
beyond  all  reprizes  of  the  one  be  sufficient,  within  the  space  of 
seven  years,  to  satisfy  his  debt,  he  cannot  have  it  paid  at  once  by 
a  sale  of  the  land,  but  must  wait  and  take  it  out  of  the  rents,  is- 
sues, and  profits,  which  may  prolong  the  payment  thereof,  for  the 
space  of  seven  years;  but  by  proceeding  against  the  other  tract, 
which  may  bring  as  much  money,  on  a  sale  thereof  being  made 
as  the  first,  but  being  wild  and  unimproved  land,  will  yield  no  an- 
nual profit,  and  must,  therefore,  be  sold,  he  is  thus  enabled  to  re- 
ceive the  whole  of  his  claim  in  the  course  of  seven  or  eight  months 
at  farthest.  In  such  case,  therefore,  it  is  not  likely  that  the  court 
would  interfere  on  behalf  of  the  younger  judgment  creditor,  who 
had  a  lien  only  on  the  unimproved  tract,  though  not  of  more  value 
than  sufficient  to  satisfy  his  claim,  and  compel  the  elder  judgment 
creditor  to  proceed  against  the  improved  tract  to  make  his  claim 
out  of  it;  because,  under  such  circumstances,  it  would  be  doing 
great  injustice  to  him,  by  hindering  and  delaying  him  in  the  col- 
lection of  his  debt,  which  he,  in  justice,  had  a  right  to  receive  as 
early  as  he  could  possibly  obtain  it  from  that  portion  of  the  debtor's 
estate  within  his  reach,  and  most  likely  to  produce  it. 

If,  however,  the  junior  creditor  were,  in  such  case,  to  pay  the 
elder  creditor  the  amount  of  his  judgment;  or  if  it  should  happen 
that  the  latter  refused  to  receive  it,  and  the  former  were  then  to 
bring  and  make  a  deposit  of  it  in  court,  the  court  upon  this  being 
done,  would  subrogate  the  junior  creditor  to  all  the  rights  of  the 
elder  creditor,  so  that  he  might  have  it  in  his  power  to  proceed  on 
the  elder  judgment,  as  well  as  his  own,  to  collect  the  amount  of 
both  as  he  pleased.  And  if  the  junior  creditor  should  not  be  able, 
or  find  it  convenient,  to  pay  the  elder  the  amount  of  his  claim  be- 
forehand, the  court,  after  the  latter  had  collected  it  by  a  sale  of  the 
unimproved  land,  upon  which  alone  the  junior  creditor  had  a  lien 
for  his  demand,  would  still  possibly  permit  the  latter  to  use  the 
elder  judgment,  so  as  to  collect  the  amount  of  his  own  judgment 
by  means  of  it. 

This  right  of  substitution  then,  being  grounded  entirely  upon 
principles  of  equity,  is  not,  and  indeed  from  the  very  nature  of  the 
foundation  of  the  right,  cannot  be  restricted  to  this  case  of  two  or 
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more  several  judgment  claimants  against  the  same  defendant, 
whose  claims  were  originally  founded  entirely  on  contract,  but 
must  be  extended  to  the  case  of  those  whose  judgments  have  been 
obtained  in  actions  founded  on  torts  as  well  as  upon  contract;  be- 
cause the  plaintiff  who  has  recovered  damages  by  judgment,  in  an 
action  of  trover  or  trespass  de  bonis  asportatis,  for  the  loss  of 
his  property,  of  which  he  has  been  deprived  by  the  illegal  conduct 
of  the  defendant,  has  just  as  much  right  both  in  equity  and  in  law 
to  be  satisfied,  the  amount  of  the  compensatory  damages  at  least, 
recovered  on  such  account,  as  if  his  judgment  had  been  for  the 
price  of  the  property  agreed  to  be  given  on  a  sale  and  delivery 
thereof,  made  by  him  to  the  defendant  in  the  judgment. 

This  being  the  case,  it  shows  that  substitution  may  be  decreed, 
where  no  contract  of  any  kind  was  ever  entered  into,  to  connect 
with  each  other  any  of  the  parties  concerned;  and  where  no  sort 
of  privity  has  ever  existed,  saving  that  of  each  plaintiff  being  a 
party  to  his  judgment  with  the  same  defendant  therein;  which  we 
have  seen  above  is  not  always  the  case ;  as  for  instance,  in  the  case 
of  mortgage  creditors,  where  it  is  not  necessary  that  the  party,  ap- 
plying to  be  substituted,  should  have  any  judgment  at  all  nor  yet 
be  a  party  to  one ;  and  likewise  in  the  case  of  a  subsequent  vendee 
of  one  of  the  tracts  who  has  bought  with  a  covenant  on  the  part 
of  the  vendor  that  it  was  free  from  incumbrances. 

The  court  below,  however,  were  perfectly  correct,  we  think,  in 
deciding  that  substitution  cannot  be  made  as  long  as  the  debt  of 
the  party,  whose  rights  are  claimed  to  be  used,  for  the  purpose  of 
protecting  or  securing  junior  claims  of  the  applicant  for  substitu- 
tion, remains  unsatisfied,  though  it  be  in  part  only;  for  until  he 
shall  be  wholly  satisfied,  there  ought  and  can  be  no  interference 
with  his  rights  or  his  securities,  which  might,  even  by  bare  possi- 
bility, prejudice  or  embarrass  him  in  any  way  in  the  collection  of 
the  residue  of  his  claim.  Now  it  is  obvious,  that  such  interference 
cannot  be  avoided  or  guarded  against  with  certainty,  except  it  be 
by  the  court's  refusing  to  substitute  upon  any  terms  whatever,  as 
long  as  any  part  of  the  elder  creditor's  claim  remains  unpaid.  For 
this  reason  then,  even  if  there  were  no  other,  we  think  that  the 
plaintiff  in  error  here  had  no  right  to  substitution. 

But  it  is  also  worthy  of  remark,  that  in  this  case,  the  plaintiffs  in 
the  judgment,  that  is,  the  executors  of  James  Laurie,  to  whose 
rights,  under  the  judgment,  Jacob  Kyner,  the  plaintiff  in  error, 
wishes  to  be  subrogated,  never  had  any  notice  of  his  application 
for  such  purpose ;  and  for  ought  that  appears  to  the  contrary,  re- 
main ignorant  of  the  proceeding  herein  down  to  the  present  day. 
This  of  itself  would  have  been  an  insuperable  objection  to  the 
court's  undertaking  to  deal  with  the  rights  of  the  plaintiffs  in  the 
judgment,  and  to  transfer  or  give  the  benefit  of  it,  either  in  part  or 
in  whole,  qualifiedly  or  absolutely,  to  Jacob  Kyner,  the  plaintiff  in 
error,  who  must  be  regarded  as  a  stranger  to  it.  It  would  have 
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been  a  plain  and  palpable  violation  of  every  principle  of  natural 
justice  to  have  made  a  decree  which  might  have  affected  the  rights 
of  the  plaintiffs  in  the  judgment  without  affording  them  an  oppor- 
tunity of  being  heard. 
Judgment  affirmed. 


Arbingast  against  Houk. 

A  constable,  who  through  neglect  of  duty  becomes  liable  for,  and  pays  the  amount  of 
an  execution  directed  to  him,  cannot  recover  the  same  from  the  original  defendant. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

David  Hartzell,  for  use  of  James  Bredin,  obtained  a  judgment 
before  A.  Ramsay,  Esq.,  against  Adam  Houk,  on  the  26th  of  June 
1830,for  12  dollars  31  cents.  On  the  12th  of  March  1831,  execution 
issued  thereon  to  John  Arbingast,  constable,  which  execution  he 
permitted  to  die  in  his  hands.  On  the  31st  of  August  1831,  a  sum- 
mons issued  by  said  justice  in  favour  of  the  aforesaid  plaintiffs 
against  the  said  Arbingast,  and  on  the  8th  of  September  1831, 
judgment  was  rendered  by  said  justice  in  favour  of  plaintiffs, 
against  said  Arbingast,  for  14  dollars  19  cents,  the  debt,  interest, 
and  costs  of  the  original  judgment.  On  the  17th  of  September  1831, 
execution  issued  on  said  judgment  to  the  supervisor,  against  said 
constable  Arbingast,  and  returned  6th  of  October  1831,  goods  levied. 
On  the  14th  of  November  1831,  defendant  Arbingast,  paid  plaintiffs 
debt,  interest  and  costs,  and  on  the  5th  of  December  1831,  plaintiffs 
assigned  to  John  Arbingast  the  original  judgment  against  Adam 
Houk.  On  the  27th  of  March  1832,  a  scire  facias  issued  against 
Adam  Houk's  administrators,  to  revive  the  original  judgment  for 
the  use  of  John  Arbingast,  and  judgment  was  entered  by  the  jus- 
tice on  said  scire  facias,  in  favour  of  plaintiff,  on  the  3d  day  of 
May  1832,  from  which  judgment  Adam  Houk's  administrators 
appealed. 

The  question  for  the  opinion  of  the  court  was,  whether  upon 
these  facts  the  plaintiff  might  recover. 

The  court  below  (Reed,  president)  decided  that  the  plaintiff 
could  not  recover. 


R,  for  plaintiff  in  error,  cited  Act  of  18  10,  sect.  12;  7  Law 
Lib.  102;  3  Rep.  52;   1  Cox's  Rep.  228;  9  Mass.  133. 

Dever  and   Walls,  for  defendant  in  error,  cited  9  Mass.  138; 
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1  South.  Rep.  153;  1  Johns.  428;   3  Johns.  429;  8  Johns.  436; 
14  John*.  378;  Peak  N.  P.  C.  144. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — When  the  plaintiffs  debt,  interest,  and  costs  are 
paid  to  him  by  legal  process  on  his  judgment,  his  claim  is  satisfied. 
It  has  not  been  supposed  that  he  could  proceed  against  the  defend- 
ant, after  recovery  from  the  constable,  and  receive  his  debt  a  second 
time.  Payment  by  the  constable  under  process  on  the  judgment, 
is  equivalent  to  collecting  the  money  by  levy  and  sale  of  the  de- 
fendant's property,  the  constable  being  by  the  act  of  assembly 
made  debitor  ex  delicto.  The  only  reservation  made,  is  by  the  act  of 
the  24th  of  April  1829,  which  enables  one  entering  special  bail  for 
stay  of  execution,  or  otherwise,  to  prosecute  the  judgment  in  thj3 
name  of  the  plaintiff.  No  such  authority  is  given  to  the  constable : 
nor,  perhaps,  was  it  deemed  wise  to  furnish  him  an  indemnity  for 
the  wilful  neglect  of  his  duty,  in  not  making  return  to  the  execu- 
tion as  required  by  law.  It  is  true,  the  defendant  has  paid  nothing: 
but  the  plaintiff  has  received  satisfaction,  and  has,  therefore,  no 
longer  an  interest  to  assign. 

Judgment  affirmed. 


The  Borough  of  York  against  The  Commissioners. 

To  authorize  the  commissioners  of  a  county  to  erect  public  buildings,  requires  the 
concurrence  of  the  quarter  sessions  and  two  consecutive  grand  juries. 

MANDAMUS. 

At  January  term  1837,  petitions  were  presented  to  the  court  of 
quarter  sessions  and  grand  jury  of  the  county  of  York,  representing, 
that  the  court  house  having  been  erected  on  the  public  square  at  an 
early  period,  was  found  too  small  for  the  public  accommodation,  and 
in  many  respects  inconvenient;  also,  that  the  building  for  keeping 
the  public  records  and  offices  were  too  small,  were  inconvenient 
and  insecure;  and  recommending  that  the  court  house,  with  the 
public  offices  attached,  should  be  rebuilt,  altered  and  enlarged  on 
a  lot  of  ground,  the  property  of  the  county,  on  which  the  jail  now 
stands,  the  jail  to  be  removed  to  the  back  part  of  the  lot,  and  the 
court  house  and  offices  to  be  placed  on  the  front  part.  An  esti- 
mate is  also  given,  that  10,000  dollars  with  the  materials  of  the 
present  buildings  will  complete  the  whole. 

The  above  application  at  the  January  term  1837,  received  the 
approbation  of  the  grand  jury  and  the  court. 

The  commissioners  of  the  county  declining  to  comply  on  the 
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application  of  the  corporation  of  the  Borough  of  York,  a  rule  was 
issued  to  them  by  the  court  of  common  pleas,  to  show  cause  why  a 
mandamus  should  not  issue. 

March  1, 1837. — The  commissioners  returned,  that  they  did  not 
comply  because  the  application  had  not  been  sanctioned  by  the 
court,  and  two  successive  grand  juries,  according  to  the  tenth  sec- 
tion of  the  act  of  15th  April  1837. 

March  10,  1837. — The  demandant  demurs  to  the  return,  and 
the  court  (Durkee,  president)  on  defendants  joining  in  demurrer, 
gave  judgment  for  defendants. 

The  said  lot  of  ground  is  situate  one  square  from  the  present 
buildings  in  York.  The  county  owns  no  other  ground  in  York. 

Error  assigned. 

That  judgment  should  have  been  for  plaintiffs  below. 

Barnitz,  for  plaintiff  in  error. 
R.  Fisher,  contra. 

PER  CURIAM. — An  undoubted  distinction  is  made  by  the  act  of 
1834,  betwixt  erecting  and  altering,  adding  to,  or  enlarging  the 
public  buildings.  To  do  the  first,  requires  the  concurrence  of  the 
quarter  sessions,  and  two  consecutive  grand  juries,  while  the  con- 
currence of  only  one  is  adequate  to  the  latter.  What  is  contem- 
plated here,  is  undoubtedly  a  new  erection;  but  the  tenth  section 
which  requires  successive  approvals,  is  said  to  provide  specifically 
only  for  erections  in  new  counties.  The  legislature  has  not  said  so  in 
terms,  and  indeed,  the  natural  import  of  the  words  tends  to  a  dif- 
ferent conclusion.  The  commissioners  are  authorized,  under  the 
requisite  sanctions,  to  erect  public  buildings  "  when  occasion  shall 
require;"  which  undoubtedly  looks  to  a  power  to  rebuild,  whenever 
the  accommodation  of  the  courts  and  county  officers  shall  require 
it.  It  is  clear,  therefore,  the  commissioners  would  have  no  war- 
rant to  proceed. 

Judgment  affirmed. 


May  1837.]  OF  PENNSYLVANIA.  231 


Kepner  against  Keefer. 

A  note  given  on  Sunday  is  void,  and  there  can  be  no  recovery  upon  it.  If  the  con- 
tract, which  was  the  consideration  of  the  note,  had  been  made  on  Saturday,  in  order 
to  enable  the  plaintiff  to  recover,  his  action  must  be  upon  the  contract,  or  he  is  not 
to  make  proof  of  and  recover  upon  it. 

A  note  executed  upon  Sunday,  is  not,  per  se,  evidence  that  there  was  a  contract, 
made  on  Saturday ;  and,  without  other  proof,  it  is  error  to  submit  the  fact  to  the  deter- 
mination of  the  jury. 

ERROR  to  the  special  court  of  common  pleas  of  Junta  fa 
county. 

Solomon  Keefer  against  Benjamin  Kepner.  This  was  an  action 
of  debt  upon  a  single  bill,  dated  the  28th  of  February  1832,  for 
250  dollars,  payable  in  three  months.  After  the  plaintiff  had  given 
the  note  in  evidence,  the  defendant  called  John  Kozier,  Sen.,  who 
said,  "  the  note  was  signed  on  Sunday,  but  it  was  dated  the  day 
before.  I  signed  it  as  a  witness  on  Sunday.  Cross-examined: 
Kepner  was  there  on  Saturday,  I  do  not  remember  that  any  thing 
was  said  about  the  bargain  on  Sunday.  I  was  not  with  them  on 
Saturday.  They  had  been  out  to  see  the  looms  on  Saturday. 
Cannot  say  if  the  price  was  fixed  Saturday  or  not.  The  plaintiff 
wrote  the  note  on  Sunday  and  it  was  signed.  I  cannot  say  if  the 
contract  was  made  on  Saturday  or  Sunday.  Plaintiff  was  to  leave 
the  looms  where  they  were  for  the  defendant.  He  did  leave  them. 
The  note  was  given  for  looms.  The  defendant  bought  them  for  his 
son.  He  left  them  there  for  him  according  to  contract.  They  spoke 
that  the  note  was  for  the  looms,  and  I  knew  afterwards;  the 
young  man  said  so  some  time  before.  The  boy  had  said  he  was 
bargaining  for  them.  And  when  the  old  man  came  he  got  them 
something  cheaper.  I  heard  it  on  Sunday  that  the  plaintiff  was  to 
leave  the  looms  there." 

This  was  all  the  evidence  given  in  the  cause,  as  appeared  to  this 
court. 

The  court  below  instructed  the  jury  in  substance,  that  the  note 
executed  on  Sunday  was  void;  but  if  they  believed  that  the  con- 
tract, which  was  the  consideration  of  it,  was  made  on  Saturday,  the 
plaintiff  might  recover. 

J.  Fisher,  for  plaintiff  in  error,  cited  the  Act  of  Assembly  of  1794; 
2  Wails  170;  3  Penns.  Rep.  405. 

Benedict,  contra,  cited  1  Taunt.  131;  10  Mass.  312;  1  Brown 
76;  Chit,  on  Bills  59;  Com.  on  Con.  59;  Chit,  on  Con.  249;  2 


232  SUPREME  COURT  [Harrisburg 

[  Kepner  v.  Keefer.] 

Cro.  280;  9   Coke  66,  b;  1  Strange  702;  2  Co.  Lit.  241,  note  t; 
5  Serg.  4-  Rawle  302. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  is  an  action  of  debt  founded  upon  a  single 
bill,  bearing  date  the  28th  of  February  1832,  given  by  the  plaintiff 
in  error  to  the  defendant,  for  the  payment  of  250  dollars  in  three 
months  after  the  date  thereof.  The  plaintiff  in  error,  being  the 
defendant  below,  pleaded  payment  with  leave  to  give  the  special 
matter  in  evidence.  The  defence  set  up  under  this  plea  was,  that 
the  bill,  though  dated  the  28th  of  the  month,  which  was  Saturday, 
was  actually  signed  and  delivered  on  the  following  day,  being  the 
Lord's  day,  commonly  called  Sunday;  and  having  been  thus  exe- 
cuted on  Sunday,  was  therefore  void  under  our  act  of  assembly, 
passed  the  22d  of  April  1794;  Purd.  Dig.  927,  (Ed.  of  1837.) 

This  act,  among  other  things,  enacts,  that  "  if  any  person  shall 
do  or  perform  any  worldly  employment  or  business  whatsoever 
on  the  Lord's  day,  commonly  called  Sunday,  works  of  necessity 
and  charily,  only  excepted,  Sfc.,  and  be  convicted  thereof,  every 
such  person,  so  offending,  shall  for  every  such  offence,  forfeit  and 
pay  four  dollars,  &c."  The  counsel  for  the  plaintiff  in  error  under 
this  prohibition  of  the  act,  after  the  testimony  was  closed,  requested 
the  court  to  charge  the  j  ury,  if  they  believed  the  bill  was  executed 
and  given  on  Sunday,  that  it  was  void.  They  likewise  further 
requested  the  court  to  instruct  the  jury,  that  there  was  no  evidence 
given,  from  which  they  could  fairly  infer  a  contract  made  on  Satur- 
day between  the  parties,  that  would  entitle  the  plaintiff  below  to 
recover  in  this  action.  The  court  on  the  first  point  instructed  the 
jury  as  requested;  but  the  court  in  relation  to  the  second  matter, 
told  the  jury,  that  "  if  a  bond  given  to  secure  a  debt,  be  void  from 
being  executed  on  Sunday,  if  the  contract  was  made  on  Saturday, 
an  action  will  lie  on  that  contract;  such  bond,  though  a  nullity,  is 
not  in  the  way  of  the  plaintiff.  The  contract  before  made,  if  other- 
wise legal,  remains  in  force;  so  that  the  case  resolves  itself  into  a 
question  of  fact,  to  be  determined  by  the  jury.  Was  the  contract 
made  on  Saturday  or  not?  If  it  was  so  made,  the  debt  contracted 
on  Saturday,  the  plaintiff  would  be  entitled  to  recover.  If  the 
contract,  however,  as  well  as  the  note,  was  made  on  Sunday,  the 
plaintiff  cannot  recover;  yet  though  a  contract  made  on  Sunday  is 
void,  a  party  may  by  acts  and  declarations  on  Sunday,  furnish 
evidence  of  a  contract  having  been  made  before." 

To  the  charge  of  the  court  on  this  latter  point,  exception  was 
taken  by  the  counsel  for  the  defendant  below,  and  has  been 
assigned  here  for  error. 

That  the  bill  or  note,  which  is  made  the  foundation  of  the  plain- 
tiff's claim,  as  set  forth  in  the  statement  or  declaration,  if  executed  on 
Sunday,  is  void  under  our  act  of  assembly,  cannot  now  be  doubted; 
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though  according  to  the  doctrine  laid  down  in  Comyn  v.  Boyer, 
Cro.  Eliz.  485,  it  would  not  perhaps  be  so.  For  it  is  there  said, 
that  "  although  by  the  statute,  there  is  a  penalty  inflicted  upon  the 
party  that  sells  upon  that  day,  yet  it  makes  it  not  to  be  void."  But 
it  has  long  been  established,  and  is  now  settled  beyond  all  ques- 
tion, that  if  any  act  is  forbidden  under  a  penalty,  a  contract  to  do 
it  is  void."  Drury  v.  Defontaine,  1  Taunt.  136;  Bartlett  v.  Viner, 
Garth.  252;  S.  C.,  5  Finer  Mr.  507;  Mitchell  v.  Smith,  1  Sinn. 
118;  S.  C.,  4  Dull.  26S;  4  Yeates  84. 

At  common  law,  the  making  of  a  contract,  or  the  giving  of  a 
bill  on  Sunday,  as  is  alleged  was  done  in  the  present  case,  was  not 
prohibited,  and  therefore  would  not  have  been  void  on  that  account. 
In  Macalley's  Case,  9  Co.  66,6;  S.  C.,  Cro.  Jac.  271,  it  was  held,  that 
an  arrest  might  be  made  at  common  law  in  any  case  on  Sunday.  A 
distinction  is  there  taken  between  judicial  and  ministerial  acts;  the 
latter  might  be  performed  on  Sunday,  but  the  former  could  not. 
This  distinction  is  also  mentioned  in  Waite  v.  The  Hundred  of 
Stoke,  Cro.  Jac.  496,  where  the  legality  of  travelling  on  Sunday  is 
recognized.  And  in  Rex  v.  Brotherton,  1  Stran.  702,  an  indict- 
ment at  common  law  for  exercising  the  trade  of  a  butcher  in 
selling  meat  on  Sunday,  without  concluding,  contra  foi~mam 
statitti,  was  held  bad  on  demurrer;  which  could  not  have  been, 
had  not  such  employment  on  Sunday  been  lawful  at  common  law. 
And  this  is  in  conformity  to  the  case  of  Comyn  v.  Boyer,  cited 
above,  Cro.  Eliz.  485,  where  it  was  adjudged  that  the  holding  of 
a  fair  for  the  sale  of  goods  on  Sunday,  was  good  at  common  law. 
The  several  statutes  also,  passed  upon  this  subject,  prohibiting 
sales  on  Sunday,  show  that  previously  thereto,  they  were  not 
unlawful  or  inhibited  by  the  common  law,  otherwise,  the  passage 
thereof  would  have  been  unnecessary.  Accordingly,  it  was  ruled 
in  Drury  v.  Defontaine,  1  Taunt.  131,  that  the  sale  of  a  horse 
made  on  Sunday  by  the  plaintiff,  not  made  in  the  exercise  of  his 
ordinary  calling,  and  therefore  not  falling  within  the  prohibition 
of  29  Car.  2,  c.  7,  sect.  1,  was  lawful  at  common  law.  And  again, 
in  Rex.  v.  Inhabitants  of  Whitenash,  7  Barn.  $  Cress.  596; 
S.  C.,  14  Eng.  Com.  Law  Rep.  100-1,  a  contract  made  on 
Sunday  between  a  farmer  and  a  labourer,  by  which  the  farmer 
hired  the  latter  for  a  year's  service,  was  adjudged  lawful  and 
not  void,  because  it  did  not  come  within  the  prohibition  of  the 
statute ;  which  extends  only  to  the  "  worldly  labour,  business  or 
work  of  a  man's  ordinary  calling,"  and  forbids  the  performance 
thereof  on  the  Lord's  day,  under  a  penalty  therein  mentioned. 
The  words  of  our  act  of  assembly,  however,  are  much  more  com- 
prehensive than  those  of  the  statute  of  29  Car.  2,  c.  7,  sect.  1,  and 
sufficient  to  embrace  every  species  of  world ly  business,  not  therein 
specially  excepted,  whether  it  appertains  to,  or  be  in  the  exercise 
of  a  person's  ordinary  calling  or  not.  By  the  terms  of  the  act,  it  is 
clear  that  it  is  not  restricted  to  the  business  of  his  ordinary  calling, 
vi. — 2  E 
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so  that  we  think  the  court  below  was  right  in  advising  the  jury 
that  the  execution  of  such  a  bill,  as  the  one  in  question,  on  the 
Lord's  day,  came  within  the  prohibition  of  the  act,  and  was  there- 
fore void. 

It  has  been  thought  proper  to  refer  to  the  authorities,  showing 
what  the  common  law  was  on  this  subject,  in  order  to  correct  a 
mistake,  into  which  the  court  of  common  pleas  of  Philadelphia 
county  seems  to  have  fallen,  in  Morgan  v.  Richards,  1  Browne 
171,  where  it  says  a  contract  made  on  Sunday  was  void  by  the 
common  law. 

In  regard,  however,  to  the  matter  assigned  for  error  here,  we 
think  the  court  below  were  wrong,  in  leaving  it  to  the  jury  as  a 
question  of  fact,  to  be  decided  by  them,  whether  the  defendant 
below  had  not  made  or  entered  into  a  parol  contract  with  the 
plaintiff  on  Saturday,  the  day  preceding  the  giving  of  the  bill, 
whereby  he  became  indebted  to  the  plaintiff  in  the  sum  of  money 
mentioned  therein,  to  secure  the  payment  of  which  the  bill  was 
given.  There  appears  to  have  been  no  evidence  given  on  the  trial 
of  the  cause,  from  which  the  jury  could  possibly  draw  the  inference 
of  such  a  contract  having  been  made  on  Saturday,  or  on  any  other 
day,  save  Sunday,  on  which  it  would  seem  the  bill  was  executed. 

The  giving  of  the  bill  certainly  furnishes  no  evidence  of  it ;  it  at 
most  is  only  evidence  of  a  contract  concluded  then,  and  not  before,  be- 
tween the  parties.  The  bill  in  its  terms,  does  not  purport  to  have  been 
given  in  pursuance  of  a  contract  entered  into  on  the  day  before,  or 
on  any  previous  day;  nor  yet  to  be  the  consummation  of  such  a 
contract.  Neither  can  the  circumstance  of  the  bill's  being  dated  as 
of  the  preceding  day  to  its  execution,  be  fairly  construed  into  an 
admission  by  the  party  giving  it,  that  a  parol  contract  to  pay  a 
similar  amount  of  money  was  agreed  on  between  the  parties  on 
that  day.  But  supposing  it  to  be  equivalent  to  such  an  admission, 
still  it  is  difficult  to  perceive  how  it  could  have  availed  the  plaintiff 
below,  so  as  to  entitle  him  to  recover  in  this  action.  It  is  founded 
upon  the  bill  in  question,  and  not  upon  a  special  agreement,  made 
merely  by  word  of  mouth,  which  possibly  might  have  formed  the 
consideration  for  giving  the  bill. 

Having  shown,  that  the  giving  of  the  bill  on  Sunday,  with  a  date 
to  it  of  the  preceding  day,  was  not  any  evidence  from  which  the 
jury  could  draw  the  conclusion,  that  a  contract  was  made  between 
the  parties  on  the  latter  day,  it  remains  to  see  whether  any  parol 
or  other  evidence  was  given,  tending  to  prove  the  fact.  It  is  not 
pretended  that  any  thing  else  was  proved,  having  the  least  bearing 
in  this  way,  except  that  the  defendant  below,  went  with  the  plain- 
tiff on  Saturday  to  look  at  the  looms,  the  purchase  of  which,  was 
proved  to  have  been  the  consideration  of  the  bill  or  note.  But  it 
would  be  going  too  far  to  say,  that  this  was  evidence  of  their 
having  concluded  an  arrangement  on  that  day.  If  they  did,  why 
was  not  the  bill  given  then?  The  answer,  which  naturally,  if  not 
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necessarily  presents  ^tself,  in  the  absence  of  all  evidence  to  the 
contrary,  is,  that  the  parties  did  not  then  come  to  any  final  agree- 
ment on  the  subject;  and  therefore  the  bill  was  not  then  given. 
But  on  the  next  day,  Sunday,  the  parties  having  met  again,  came 
to  a  conclusion,  made  their  agreement  as  may  reasonably  be  infer- 
red, and  in  pursuance  thereof,  the  bill  was  given.  But  admitting 
the  parties  to  have  agreed  on  the  terms  of  the  purchase  on  Satur- 
day, which  is  the  utmost  that  there  is  any  pretence  for  saying  there 
was  done,  still  the  right  of  the  plaintiff  below,  to  recover  from  the 
defendant,  might  be  considered  perhaps  as  standing  on  a  different 
footing  from  that  of  his  right  to  recover  on  the  bill,  if  it  were  good. 
The  giving  of  the  bill  might,  were  it  valid,  be  considered  as  equiva- 
lent to  the  payment  of  the  price  agreed  to  be  given  for  the  looms, 
and  as  vesting  the  property  of  the  looms  in  the  defendant  below, 
without  an  actual  delivery  of  them.  But  regarding  the  bill  as  void; 
and,  as  it  would  seem,  there  was  to  be  no  actual  delivery  of  the 
looms  by  the  plaintiff  below  to  the  defendant;  but  that  they  were 
to  remain  where  they  then  stood  for  the  defendant,  who  was  to 
come  and  take  possession  of  them  at  a  subsequent  day  the  con- 
tract made  on  Saturday  might  possibly  therefore  be  considered 
only  as  an  executory  agreement  for  the  sale  of  the  looms,  which, 
being  unaccompanied  by  a  delivery  of  the  possession  or  payment 
of  any  part  of  the  price,  would  not  transfer  the  right  of  property; 
nor  be  considered  sufficient,  perhaps,  to  enable  the  vendor  to 
maintain  indebitatus  assumpsit  against  the  vendee,  for  the  price 
agreed  to  be  paid.  The  defendant  in  such  case,  never  having 
taken  possession  of  the  looms,  the  plaintiff's  only  remedy,  possibly, 
might  be  an  action,  founded  on  the  special  agreement,  to  recover 
such  damages  as  the  jury,  under  the  circumstances,  might  think 
him  justly  entitled  to. 

Be  this,  however,  as  it  may,  it  is  very  certain,  that  had  the  evi- 
dence given,  been  such  as  to  have  justified  the  jury  in  finding  that 
such  a  contract  had  been  made  on  Saturday  between  the  parties, 
it  could  not  have  entitled  the  plaintiff  to  recover  in  this  action 
which  is  brought  on  the  bill  alone,  and  not  upon  any  such  special 
agreement. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Armstrong's  Estate. 

A  party  to  an  appeal,  in  the  supreme  court,  may  at  any  time,  without  the  special 
order  of  the  court,  have  a  rule  to  take  depositions  on  ten  days'  notice  to  the  adverse 
party:  if  there  be  a  reason  for  taking  a  deposition  upon  shorter  notice,  the  rule  therefor 
must  be  obtained  on  motion. 

An  administrator  will  not  be  allowed  a  credit  upon  the  settlement  of  his  account,  for 
the  payment  of  costs  which  accrued  in  resisting  the  payment  of  a  just  debt  which  he 
had  assets  to  pay. 

A  rule  by  which  the  compensation  of  an  administrator  may  be  measured,  and  for 
the  allowance  of  interest. 

APPEAL  from  the  decree  of  the  orphans'  court  of  Perry 
county. 

This  was  an  appeal,  by  the  heirs,  from  the  decree  of  the  orphans' 
court  upon  the  settlement  of  the  account  of  James  Morrison,  admi- 
nistrator of  John  Armstrong,  deceased.  The  facts  are  sufficiently 
stated  in  the  opinion  of  the  court. 

Alexander,  for  the  appellant. 
Watts,  for  the  appellee. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  first  exception  is,  that  the  accountant  ought 
to  be  charged  with  the  two  sums  of  60  dollars  and  80  dollars  6 
cents,  collected  by  Mr  Creigh  for  the  accountant,  and  paid  over  to 
him.  The  facts  stated  in  this  exception  appear  in  a  deposition  made 
by  Mr  Creigh  since  this  appeal  was  taken,  under  a  rule  entered  on 
the  docket  of  the  prothonotary  of  this  court,  by  the  appellant,  on 
the  6th  of  June  1836,  to  take  depositions  on  ten  days'  notice.  The 
notice  was  duly  served  and  the  depositions  taken  at  the  time  and 
place  appointed.  The  objection  is,  that  the  entry  of  the  rule  was 
irregular,  not  being  done  on  motion  in  court  and  leave  granted  by 
the  court.  This  is  a  question  of  practice,  and  it  appears  that  the 
practice  has  been  to  enter  these  rules  to  take  depositions  on  ten 
days'  notice,  without  application  to  the  court.  When  it  is  the  desire 
of  the  party  to  take  them  on  a  shorter  notice,  leave  must  be  obtained. 
This  course  is  convenient,  and  cannot  be  prejudicial  to  any  one. 
Such  leave  would  be  granted  as  a  matter  of  course,  ten  days  being 
ordinarily  sufficient  notice.  No  reason  has  been  assigned  for  its 
not  being  so  in  the  present  case,  and  therefore  the  deposition  is 
admissible.  The  exception  is  sustained. 

The  second  exception  is,  that  the  interest  and  costs  on  credit  No. 
11,  (20  dollars  43  cents)  ought  not  to  be  allowed. 

The  facts  appear  to  be,  that  there  came  into  the  hands  of  the 
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executor  at  and  immediately  after  the  decease  of  the  testator,  in 
cash,  54  dollars,  and  the  price  of  a  mare,  69  dollars;  total,  123  dol- 
lars. He  paid  out  items  amounting  to  73  dollars  97  cents,  before 
paying  the  item  now  in  question,  of  8  dollars  35  cents,  which,  if 
then  paid,  would  still  have  left  a  surplus  of  40  dollars  68  cents  in 
his  hands.  This  item  of  20  dollars  43  cents  is  made  up  of  a  debt 
of  8  dollars  35  cents,  due  to  Dr  Creigh  for  medicine,  &c.,  on  which 
judgment  was  obtained  against  the  executor  before  a  justice,  on  the 
21st  of  May  1821.  Execution  issued  and  returned  no  assets:  tran- 
script filed:  execution  to  the  sheriff  returned  nulla  hona:  suit  on 
Morrison's  administration  bond:  put  down  for  trial,  and  then  he 
paid  this  sum  of  20  dollars  43  cents.  All  beyond  the  8  dollars  35 
cents  was  interest  and  costs.  When  these  accrued  by  the  wilful 
delay  of  the  executor  to  pay  a  just  debt,  without  any  reason,  and 
when  he  had  assets  in  his  hands,  they  should  not  be  charged  against 
the  estate.  For  these  reasons  this  item  is  to  be  reduced  to  8  dollars 
35  cents. 

The  third  exception  is,  that  the  compensation  allowed  to  the 
accountant  is  too  great,  and  the  allowance  of  113  dollars  of  interest 
thereon  is  unreasonable. 

The  receipts  of  the  estate  amount  to  1753  dollars  6  cents,  con- 
sisting of  five  items:  the  mare  and  money  already  mentioned; 
amount  of  a  judgment  recovered,  1608  dollars  52  cents;  interest 
and  verdict  fee  in  the  same  suit,  21  dollars  49  cents,  and  balance  of 
interest  account  5  cents.  The  credits  are  fourteen  items,  of  which 
155  dollars  are  counsel  fees,  and  most  are  of  trivial  amount.  Com- 
missions are  charged  at  200  dollars,  and  this  is  divided  into  eighteen 
parts,  of  1 1  dollars  each,  and  interest  is  allowed  on  them  respect- 
ively from  the  1st  of  November  1817,  yearly,  till  1824,  amounting 
to  1 1 3  dollars.  Commissions  being  a  compensation  for  care  and 
services,  must  necessarily  vary  according  to  circumstances,  each 
estate  being  peculiar.  But  on  an  estate  of  the  amount  now  in 
question,  and  situated  as  it  is,  a  commission  of  200  dollars,  which 
exceeds  eleven  per  cent,  charged  at  the  foot  of  the  account,  is  am- 
ple, and  the  interest  of  1 1 3  dollars  ought  to  be  struck  out. 

The  fourth  exception  is,  that  the  accountant  ought  to  be  charged 
with  interest  on  the  sums  of  1608  dollars  52  cents,  and  17  dollars 
49  cents,  from  the  time  they  were  paid;  or  if  not,  he  ought  not  to 
be  credited  with  interest  on  594-  dollars  54  cents,  part  thereof  paid 
out  on  the  same  day  it  was  received,  for  the  first  four  months. 

This  sum  of  1608  dollars  52  cents  was  received  by  the  executor 
on  the  5th  of  August  1834,  and  on  the  same  day  he  paid  out  of  it 
the  sum  of  594  dollars  54  cents.  He  is  charged  interest  on  the  sum 
of  1608  dollars  52  cents,  from  the  5th  of  December  1834,  on  the 
principle  of  allowing  him  four  months  for  investment.  But  he  is 
credited  with  interest  on  the  594  dollars  54  cents  from  the  5th  of 
August  1834.  As  he  is  not  charged  with  interest  during  the  four 
months  on  money  received,  he  ought  not  to  be  credited  during  that 
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time  with  interest  on  money  paid  out  of  it.     The  interest  account 
should  run  only  on  the  balance  in  his  hands  of  the  1 608  dollars  52 
«ents,  on  the  5th  of  December  1834,  after  deducting  from  it  the  sum 
of  594  dollars  54  cents,  i.  e.  1016  dollars  98  cents. 
Decree  accordingly. 


Montgomery  against  Cook. 

A  person  for  whose  use  a  suit  is  brought,  need  show  no  right  in  himself;  all  that  is 
necessary,  is  to  show  the  legal  plaintiff's  right  to  recover. 

A.  S.  devised  the  one  undivided  third  part  of'a  tract  of  land  to  his  daughter  S.,  and  in  the 
event  of  her  having  no  issue  at  his  death,  then  he  devised  the  same  to  two  other  daughters 
E.  and  R.,  to  be  equally  divided  between  them,  "  they  paying  her,  the  said  S,  in  lieu  there- 
of, the  sum  of  800  dollars,  equally  between  them,  the  said  E.  and  R.,  only  that  the  said  R. 
should  pay  of  this  s«m  800  dollars,  the  amount  of  a  note  she  held  on  him,  (the  said  tes- 
tator) more  than  her  sister  the  sain  E.,  and  that  the  said  800  dollars  should  be  paid  by 
them  in  four  equal  payments,  &.c."  R.  and  E.  took  possession  of  the  devise,  and  made 
partition  between  themselves.  Held,  that  an  action  could  not  be  maintained  by  S. 
against  the  devisees  jointly,  to  recover  the  legacy  payable  out  of  the  land,  she  having 
had  no  issue  at  the  death  of  the  testator. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

Action  on  the  case  for  a  legacy.  Thomas  Cook  and  Sarah  his 
wife,  for  the  use  of  Alexander  M'Elroy,against  James  Montgomery, 
Esq.,  and  Elizabeth  his  wife,  David  Brandt  alienee  of  David 
Greer  and  Rachael  his  wife,  with  notice  to  Joseph  M'Kee,  and 
Moses  Scroggs,  executors  of  Alexander  Scroggs,  deceased. 

The  facts  recited  in  the  plaintiffs'  declaration,  are  those  which 
were  given  in  evidence  and  upon  which  the  questions  decided 
arose ;  except  that  no  evidence  was  given  of  any  right  in  Alexan- 
der M'Elroy. 

"  Cumberland  county,  to  wit: — James  Montgomery  of  the  said 
county,  Esq.,  and  Elizabeth  his  wife,  and  David  Brandt  alienee 
of  David  Greer  and  Rachael  his  wife,  of  the  said  county  yeoman, 
with  notice  to  Joseph  M'Kee,  and  Moses  Scroggs,  executors  of  the 
last  will  and  testament  of  Alexander  Scroggs  deceased,  were  sum- 
moned to  answer  Thomas  Cook  and  Sarah  his  wife,  for  the  use  of 
Alexander  M'Elroy,  of  a  plea  that  they  render  unto  them  400  dollars, 
which  from  them  they  unjustly  detain,  &c.  Whereupon,  the  said 
plaintiffs  say,  that  whereas,  the  said  Alexander  Scroggs,  late  of  the 
said  county  deceased,  was  in  his  lifetime,  to  wit,  on  the  12th  of 
September  1825,  seised  in  his  demesne  as  of  fee,  in  and  of  a  certain 
messuage  and  plantation,  or  tract  of  land,  in  and  on  which  he 
dwelt  with  the  appurtenances,  situated  in  the  said  county,  con- 
taining two  hundred  and  fifty-six  acres  and  sixty  perches  and 
allowance,  and  being  so  thereof  seised,  the  same  day  and  year,  at 
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the  said  county,  made  his  last  will  and  testament  in  writing,  under 
his  hand  and  seal,  and  thereby  devised  to  his  wife  Mary,  part 
thereof  in  fee  simple,  that  is  to  say,  the  house,  barn  and  stabling, 
then  in  the  tenure  of  William  Richie,  on  the  west  side  of  the  Big 
Spring,  and  fifty  acres  of  the  said  plantation,  to  be  laid  off  on  the 
southwest  end  of  the  same  plantation,  and  by  the  same  will,  he, 
the  said  testator,  devised  the  one  undivided  third  part  of  the  re- 
mainder of  the  said  plantation  to  his  daughter,  the  said  Sarah, 
then  intermarried  with  the  said  Thomas  Cook,  to  her,  her  heirs 
and  assigns  forever.  But  in  case  his  daughter  Sarah  should  have 
no  heir  of  her  body  at  the  decease  of  the  said  testator,  he  directed, 
that  the  same  undivided  third  part,  of  the  said  remainder,  of  the 
said  plantation  so  devised  to  the  said  Sarah,  should  go  to  her  two 
sisters,  the  said  Elizabeth,  then  intermarried  with  the  said  James 
Montgomery,  and  the  said  Rachael,  then  intermarried  with  the 
said  David  Greer,  they  paying  to  her  the  said  Sarah,  in  lieu  there- 
of, the  sum  of  800  dollars,  equally  between  them,  the  said  Eliza- 
beth, and  the  said  Rachael,  only  that  the  said  Rachael  should  pay 
of  this  sum  of  800  dollars,  the  amount  of  a  note  she  held  on  him, 
(the  said  testator)  more  than  her  sister  the  said  Elizabeth,  and  that  the 
said  800  dollars  should  be  paid  by  them  in  four  equal  payments  of 
200  dollars  each,  to  the  said  Sarah,  each  of  which  payments  of  200 
dollars  to  be  made  every  eighteen  months,  and  that  the  first  pay- 
ment should  be  made  one  year  after  the  decease  of  him,  the  said 
Alexander  Scroggs,  and  of  his  said  will,  therein  appointed  the  said 
Joseph  M'Kee  and  Moses  Scroggs  to  be  executors,  and  afterwards 
to  wit,  the  28th  of  April  1826,  died,  so  seised  of  the  said  devised 
premises  and  plantation  aforesaid,  and  the  said  Joseph  M'Kee 
and  Moses  Scroggs,  afterwards  to  wit,  at  the  said  county  on  the 
12th  of  May  1826,  accepted,  and  took  upon  themselves  the  said 
trust  of  executors,  and  caused  the  said  will  then  and  there  to  be 
proved  and  approved — and  the  said  plaintiffs  aver,  that  the  said 
Sarah,  wife  of  the  said  Thomas  Cook  had  no  heir  of  her  body  at 
the  time  of  the  decease  of  the  testator,  nor  at  any  time  afterwards; 
and  that  the  said  James  Montgomery  and  Elizabeth  his  wife  in 
her  right,  and  the  said  David  Greer  and  Rachael  his  wife  in  her 
right,  assented  to  said  devise  made  to  them  as  aforesaid,  and  en- 
tered into  the  possession  of  the  said  devised  one  undivided  third 
part  of  the  plantation  aforesaid,  and  that  the  said  James  Montgo- 
mery and  Elizabeth  his  wife,  and  the  said  David  Greer  and  Rachael 
his  wife,  at  the  said  county,  the  31st  of  December  1828,  by  their 
deed  of  partition  of  that  date,  in  due  form  of  law  executed  and 
acknowledged,  among  other  things,  made  partition  between  them 
of  the  aforesaid  devised  premises,  and  the  said  David  Greer  and 
Rachael  his  wife,  afterwards  to  wit,  at  the  county  aforesaid,  the 
said  31st  of  December  1828,  by  their  deed  of  the  same  date,  in  due 
form  of  law  executed  and  acknowledged,  conveyed  and  aliened 
to  the  said  David  Brandt,  his  heirs  and  assigns,  the  share  and  part 
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assigned  and  allotted  to  them  in  the  right  of  the  said  Rachael,  in 
and  by  the  said  deed  of  partition ;  and  the  said  plaintiffs  further 
aver,  that  200  dollars  of  the  second  payment  of  the  said  800  dol- 
lars was  due  to  them,  on  the  28th  of  October  1828,  and  that  200 
dollars,  the  third  payment  of  the  said  800  dollars  was  due  to  them, 
on  the  28th  of  April  1830,  and  by  reason  of  the  premises,  the  said 
James  Montgomery  and  Elizabeth  his  wife,  and  the  said  David 
Brandt,  alienee  of  the  said  David  Greer  and  Rachael  his  wife,  became 
chargeable  to  the  said  Thomas  Cook  and  Sarah  his  wife,  to  pay 
them  for  the  use  of  the  said  Alexander  M'Elroy  out  of  the  said 
devised  premises,  the  said  two  payments  of  200  each,  according  to 
the  devise  aforesaid,  and  the  said  James  Montgomery  and  Eliza- 
beth his  wife,  and  the  said  David  Brandt,  still  hold  and  occupy  the 
premises  devised  as  aforesaid,  yet  neither  the  said  James  Mont- 
gomery and  Elizabeth  his  wife,  nor  the  said  David  Greer  and 
Rachael  his  wife,  before  their  deed  of  conveyance  to  the  said 
David  Brandt,  nor  the  said  David  Brandt  since  the  same  deed  of 
conveyance  to  him,  have  paid  the  same  two  payments  of  200  hun- 
dred dollars  each,  devised  as  aforesaid,  or  any  part  thereof;  although 
the  times  for  the  payment  thereof  are  long  since  past,  and  although 
often  requested  so  to  do,  but  the  same  unjustly  detain.  To  the 
damage  of  the  said  plaintiff,  800  dollars,  and  therefore  they  bring 
suit." 

The  defendant's  counsel  requested  the  court  to  charge  the  jury 
upon  the  following  points: 

That  the  suit  having  been  originally  brought  in  the  name  of 
Cook  and  wife,  for  the  use  of  M'Elroy,  and.  the  said  M'Elroy 
having  failed  to  give  evidence  of  any  right  in  him  to  the  subject 
matter  for  which  suit  is  brought,  the  plaintiff  cannot  recover. 

That  if  the  jury  believe  that  under  the  will  of  Alexander  Scroggs, 
his  two  daughters,  Elizabeth  and  Rachel,  were  bound  to  pay  dif- 
ferent amounts  out  of  the  land  devised  to  them;  that  after  the  death 
of  the  testator  they  made  partition  of  the  land  so  devised,  arid  took 
separate  possession,  and  held  their  respective  parts  in  severally, 
and  that  Greer  and  wife  conveyed  their  separate  part  to  Brandt, 
one  of  the  defendants,  who  held  his  share  in  severally,  and  that  of 
all  this,  the  plaintiff  had  notice  before  suit  brought,  he  cannot  recover. 

The  court  answered  both  these  points  in  the  negative,  and 
charged  the  jury  that  the  plaintiff  was  entitled  to  recover.  Verdict 
and  judgment  for  950  dollars. 

Biddle  and  Watts,  for  plaintiffs  in  error,  said,  on  the  first  point, 
that  he  for  whose  use  a  suit  is  brought,  is  for  every  purpose  consi- 
dered the  plaintiff,  so  that  the  legal  party,  whose  name  is  used  only 
pro  forma,  is  not  even  liable  for  costs  to  the  defendants,  if  the 
action  fails;  it  would,  therefore,  seem  to  follow,  that  he  alone  to 
whom  the  defendant  could  look  for  costs,  should  not  be  permitted 
to  recover  without  the  exhibition  of  right  in  himself. 
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But  the  counsel  relied  mainly  upon  their  second  point:  that  the  ac- 
tion could  not  be  supported  against  the  defendants  jointly.  It  is  clear, 
from  the  terms  of  the  will,  that  the  liabilities  of  the  respective  de- 
visees are  for  different  amounts;  and  it  is  equally  clear,  that  the 
testator  did  not  design  to  create  a  liability  of  one  devisee  for  the 
other.  The  case  of  M'Lanahan  v.  M'Lanahan,  2  Penns.  Rep. 
279,  settles  the  principle,  that  the  liability  is  apportioned  among 
the  devisees,  according  to  their  possession  of  the  land  charged. 
The  effect  of  a  partition  of  land  is  not  only  to  sever  the  possession, 
but  to  divest  the  tenants  of  all  joint  responsibility  respecting  their 
possession.  Clark  v.  Bavington. 

But  why  compel  the  parties  to  resort  to  the  circuity  of  action 
consequent  upon  a  recovery  from  the  defendants  jointly  ?  If  the 
property  of  him  who  has  to  pay  least,  is  appropriated  to  the  pay- 
ment of  the  legacy,  he  must  resort  by  action  to  the  other.  How- 
ever willing  he  may  be  to  pay  his  own,  his  property  must  be  sold, 
because  he  cannot  pay  the  amount  due  by  the  other  devisee. 

Dever  and  Williamson,  for  defendants  in  error,  contended,  that 
the  will  charged  the  land  with  the  payment  of  the  whole  legacy, 
and  that  in  as  much  as  the  plaintiff  only  sought  to  recover  a  judg- 
ment de  terris,  it  was  a  proceeding  in  re.m,  in  accordance  with  the 
terms  of  the  will.  The  plaintiff  was  not  bound  by  the  amicable 
partition  between  the  devisees,  for  perhaps,  it  might  have  been 
such  a  division,  as  that  one  part  would  not  pay  the  amount 
charged  upon  it.  The  action  could  only  be  against  the  devisees 
jointly.  They  cited  2  Saund.  7,  notes  4,  9,  10;  16  Serg.  <$*  Rawlt 
432;  20  Johns.  106. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  point  made  by  the  plaintiffs  in  error, 
who  were  the  defendants  below,  and  submitted  by  their  counsel  to 
the  court  for  their  advice  and  direction  thereon  to  the  jury,  we 
think  was  rightly  answered.  Cook  and  wife  being  still  alive,  the 
suit  could  only  be  maintained  in  their  names;  and  notwithstand- 
ing it  was  stated  on  the  record  to  have  been  brought  for  the  use  of 
Alexander  M'Elroy,  it  is  clear,  that  under  the  state  of  the  plead- 
ings in  the  cause,  it  was  unnecessary  to  prove  that  he  had  any  in- 
terest in,  or  claim  to  the  subject  matter  in  controversy.  It  was  all 
sufficient  to  show  that  Cook  and  wife  had  a  good  cause  of  action, 
and  that  they  were  entitled  to  recover. 

In  the  answer,  however,  of  the  court,  to  the  second  point,  sub- 
mitted on  the  part  of  the  plaintiffs  in  error,  we  think  there  is  error. 
According  to  the  tenor  of  the  will,  we  are  inclined  to  the  opinion 
that  the  testator  only  intended  to  charge  his  daughters,  Elizabeth 
and  Rachael,  severally,  with  their  respective  proportions  of  the  800 
dollars,  which  he  directed  they  should  pay  to  their  sister,  Sarah, 
one  of  the  plaintiffs  below.  By  that  part  of  the  will,  out  of  which 
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the  claim  arises  here,  the  testator  devises  one  undivided  third  part 
of  the  remainder  of  a  plantation,  therein  previously  described,  and 
in  part  disposed  of,  to  his  daughter  Sarah,  then  intermarried  with 
Thomas  Cook,  the  other  plaintiff  below,  in  fee ;  but  in  case  she 
should  have  no  issue  living  at  the  death  of  the  testator,  he  then 
gives  the  said  undivided  third  part  of  the  said  remainder  of  the 
said  plantation  to  her  two  sisters,  the  said  Elizabeth,  then  intermar- 
ried with  James  Montgomery,  and  the  said  Rachael,  then  intermar- 
ried with  David  Greer,  "  they  paying  to  her,  the  said  Sarah,  in  lieu 
thereof,  the  sum  of  800  dollars,  equally  between  them,  the  said 
Elizabeth  and  the  said  Rachael,  only  that  the  said  Rachael  shall  pay 
of  this  sum  of  800  dollars,  the  amount  of  a  note,  she  holds  on 
me,  (amounting  as  is  said,  to  163  dollars,  or  thereabouts,)  more 
than  her  sister,  the  said  Elizabeth,  and  that  the  said  800  dollars 
shall  be  paid  by  them  in  four  equal  payments,  of  200  dollars  each, 
to  the  said  Sarah;  each  of  which  payments,  of  200  dollars,  to  be 
made  every  eighteen  months;  and  the  first  payment  shall  be  made 
one  year  after  my  decease." 

Sarah  having  no  issue  at  the  death  of  the  testator,  Elizabeth  and 
Rachael,  by  their  respective  husbands,  thereupon  took  possession  of 
the  third  part  of  the  remainder  of  the  plantation,  under  the  will. 
Rachael  and  her  husband,  David  Greer,  afterwards,  sold  and  con- 
veyed their  interest  and  estate  therein,  to  David  Brandt,  against 
whom  this  action  was  instituted,  in  the  court  below,  conjointly 
with  Elizabeth  and  her  husband,  James  Montgomery,  by  Sarah 
and  her  husband,  to  recover  400  dollars,  of  the  800  dollars,  being 
the  second  and  third  instalments  thereof. 

Now  it  is  clear,  from  the  will,  that  the  testator  did  not  intend 
that  the  800  dollars  should  be  wholly  paid  by  either  Elizabeth  or 
Rachael;  nor  yet  by  them  either  jointly  or  severally  in  equal  por- 
tions; for  he  has  expressly  directed,  that  Rachael  shall  pay  the 
amount  of  a  note  she  held  against  him,  that  is,  163  dollars  more 
than  Elizabeth;  thus  making  Elizabeth's  proportion  of  each  instal- 
ment, 79  dollars  37£  cents,  and  Rachael's  120  dollars  62^  cents. 
But  it  is  argued  that  the  whole  800  dollars  are  charged  by  the  tes- 
tator, against  them  jointly,  according  to  the  express  terms  of  the 
will,  which  are,  "  that  the  said  800  dollars  shall  be  paid  by  them 
in  four  equal  payments,  of  200  dollars  each,  to  the  said  Sarah." 
And  it  is  contended,  that  the  previous  clause,  "  they  paying  to  her, 
the  said  Sarah,  in  lieu  thereof,  the  sum  of  800  dollars,  equally, 
between  them,  the  said  Elizabeth  and  the  said  Rachael,  only  that 
the  said  Rachael  shall  pay  of  t his  sum  of  800  dollars, ihe  amount 
of  a  note,  she  holds  on  me,  more  than  her  sister  Elizabeth,"  was 
introduced,  merely  to  establish  the  proportion  that  each  should 
contribute,  when  they  should  come  to  settle  and  adjust  the  pay- 
ment of  the  whole  sum  between  themselves,  and  not  to  limit  and 
apportion  the  sum  that  Sarah  should  have  a  right  to  demand  from 
each  of  them.  It  is  material  here,  to  know  and  bear  in  mind,  that 
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Elizabeth  and  Rachael  took,  if  not  by  the  terms  of  the  will  itself, 
at  least  by  the  act  of  assembly,  of  1812, "  concerning  joint  tenancy," 
a  tenancy  in  common  in  the  third  of  the  remainder  of  the  planta- 
tion devised  to  them,  upon  which  the  800  dollars  were  to  be  paid. 
Each  acquired,  thereby,  a  separate  estate  of  freehold  in  the  land, 
for  which  Rachael  was  to  pay  163  dollars  more  than  Elizabeth. 
Now,  if  the  testator  intended  to  charge  Elizabeth  and  Rachael, 
jointly,  to  Sarah,  with  the  whole  of  the  800  dollars,  and  to  make 
the  interest  of  each  in  the  land  liable,  not  only  for  her  proportion 
thereof,  but  for  the  whole  amount,  to  Sarah,  some  reasonable 
motive  for  doing  so  ought  to  be  discoverable.  He,  no  doubt,  in- 
tended that  Sarah  should  be  paid  the  800  dollars,  at  all  events; 
and  that  it  should  be  made  perfectly  secure  to  her.  But  was  it 
necessary,  in  order  to  effect  this,  that  the  testator  should  charge  the 
estate  of  each  of  the  devisees  in  the  land  with  the  whole  amount. 
Had  the  right  of  survivorship  existed  between  them,  there  might 
then  have  been  some  reason  for  doing  so;  but  as  this  was  and 
could  not  be  the  case,  it  can  and  is  not  pretended,  that  the  separate 
estate  or  interest  of  each  in  the  land,  was  not  an  ample  security 
for  the  payment  of  her  proportion  of  the  800  dollars,  in  any  event 
that  could  occur.  Why,  then,  should  the  testator  embarrass  or  in- 
cumber  Elizabeth  with  the  payment  of  Rachael's  proportion  of 
the  whole  sum  of  money,  which  exceeded,  by  163  dollars,  what 
he  required  her  to  pay  for  her  interest  in  the  land?  Or  why  put  it 
in  the  power  of  Sarah  or  her  husband,  unnecessarily  to  sell  and 
sacrifice  Elizabeth's  interest  in  the  land,  on  account  of  the  delin- 
quency of  Rachael  or  her  husband,  while  Rachael's  estate  remain- 
ed amply  sufficient  to  satisfy  and  pay  her  portion  of  the  money. 
To  suppose  that  the  testator  intended  thus  to  place  Elizabeth  at 
the  mercy  of  Sarah  or  her  husband,  without  the  least  apparent 
reason  for  it,  would  seem  to  be  contrary  to  those  feelings  of  equal 
kindness  and  favour,  which  parents  generally  entertain  for  iheir 
children  and  totally  incompatible  with  those  discovered  by  the  tes- 
tator in  this  respect,  throughout  the  whole  of  his  will.  He  knew 
his  daughters  were  all  married,  and  that  though  they  would  never 
be  likely  to  act  either  unkindly  or  unfairly  towards  each  other,  yet 
he  most  probably  had  seen  enough  of  the  world,  to  know  that  it 
might  not  always  be  the  case  with  their  husbands,  who  were  to 
become  the  masters  of  their  rights,  and  to  have  the  charge  and  man- 
agement of  their  estates.  It  would,  therefore,  seem  to  be  unrea- 
sonable to  give  a  construction  to  the  will  that  would  render  Eliza- 
beth and  Rachael,  or  their  respective  estates  liable  to  pay  money 
for  each  other,  that  might  again  produce  suits  between  them,  when 
he  had  given  to  each  a  fund  much  more  than  sufficient  to  enable 
her  to  pay  all  that  he  required  of  her,  unless  the  will  were  couched 
in  such  terms  as  to  leave  no  doubt  upon  the  mind,  but  that  such 
was  the  real  intention  of  the  testator.  We,  however,  think  that  a 
different  intention  may  be  very  fairly  collected  from  the  face  of  the 
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will;  and  that  the  testator  thereby  intended  to  make  Elizabeth  and 
Rachael,  each,  liable  only  to  pay  her  proportion  of  the  800  dollars, 
and  that  their  respective  interests  in  the  land  devised  to  them 
should  be  bound  for  that  and  no  more.  If  this  be  not  the  true 
construction  of  the  will,  then  it  may  be  a  question,  whether  Eliza- 
beth could  have  elected  to  take  her  interest  in  the  land,  under  the 
will,  without  the  consent  of  Rachael,  who  might  have  refused  to 
join  in  taking  it.  And  is  it  not  certain  that  Elizabeth,  at  most, 
could  only  in  such  case,  have  taken  and  held  her  interest,  by  pay- 
ing the  whole  amount  of  the  800  dollars;  without  having  it  in  her 
power  to  have  contribution  from  Rachael?  It  is  very  difficult  to 
believe  that  this  could  have  been  the  design  of  the  testator.  So 
far  also  as  the  policy  of  the  law  is  concerned  here,  it  would  seem 
to  be  in  favour  of  the  construction,  which  we  think  ought  to  be 
given  to  the  bequest  in  question;  as  it  will  leave  each  liable  only 
for  the  payment  of  her  own  proportion,  without  jeoparding  or  pre- 
judicing the  rights  of  Sarah,  in  the  least  degree,  and  prevent  cir- 
cuity  of  action,  which,  under  a  different  construction,  might  be- 
come necessary,  in  order  to  obtain  contribution  by  one,  who  had 
been  compelled  to  pay  more  than  her  due  proportion  from  the 
other. 

This  suit,  then  being  brought  against  Elizabeth  and  her  hus- 
band, jointly,  with  David  Brandt,  the  alienee  of  Rachael  and  her 
husband,  cannot  be  sustained. 

Judgment  reversed. 


Hostetter's  Appeal. 

It  is  error  for  the  orphans'  court  to  vacate  letters  of  administration  without  notice 
to  the  administrator,  and  an  opportunity  to  show  cause  why  the  same  should  nol  be 
vacated. 

APPEAL  from  the  decree  of  the  orphans'  court  of  Lancaster 
county,  by  Joseph  Hostetter. 

The  heirs  at  law  of  Abraham  Hostetter,  deceased,  represented  by 
petition  to  the  orphans'  court,  that  letters  of  administration  mm 
testamento  annexo  of  the  said  deceased  had  been  granted  to  Joseph 
Hostetter,  who  settled  an  account  of  his  administration,  and  in  the 
spring  of  1834  removed  to  Ohio,  where  he  still  resided,  and  pray- 
ing the  court  to  vacate  the  said  letters;  and  on  the  same  day,  the 
24th  of  November  1836,  the  court  made  a  decree  vacating  the  let- 
ters, and  ordering  new  letters  to  issue  to  David  Zook.  From  this 
decree  Joseph  Hostetter  appealed. 
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Beigart,  for  the  appellant,  cited  the  *ftct  of  1831-2,  sect.  27, 
Pamph.  Laws  197;  and  also  sect.  57. 

Ellmaker,  contra. 

PER  CURIAM. — The  twenty-seventh  section  of  the  act  of  1832 
authorizes  the  orphans'  court,  in  cases  like  the  present,  to  repeal 
letters  testamentary  or  of  administration,  only  after  citation  served 
or  published  according  to  the  sixth  clause  of  the  fifty-seventh  sec- 
tion. Therefore,  the  decree  vacating  the  letters  of  administration 
granted  to  Joseph  Hostetter  and  awarding  new  letters  to  David 
Zook,  is  reversed, 
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NORTHERN  DISTRICT,  JULY  TERM  1837. 


Avery  against  Street. 

A  transaction  may  be  actually  tainted  with  and  yet  display  no  such  badge  of  fraud 
as  requires  its  condemnation  by  the  court,  as  a  matter  of  law ;  and  in  such  case,  it  is 
referable  to  the  jury  as  matter  of  fact,  for  their  determination. 

ERROR  to  the  common  pleas  of  Susquehanna  county. 

This  was  an  action  of  trespass  by  David  R.  Street  against  Charles 
Avery,  for  taking,  carrying  away  and  selling  his  property.  The 
plaintiff  having  proved  his  cause  of  action  as  laid  in  his  declaration, 
the  defendant  justified  the  taking,  and  gave  in  evidence,  that  he 
was  the  sheriff  of  the  county,  and  had  in  his  hands  an  execution  at 
the  suit  of  Ebenezer  Sprout  v.  John  Street,  for  5  dollars  debt  and 
91  dollars  costs.  The  substance  of  the  evidence  was,  that  John 
Street,  the  defendant  in  the  execution,  being  the  owner  of  a  farm, 
leased  the  same  to  his  son,  David  R.  Street,  the  plaintiff,  in  1833, 
for  five  years,  the  lessor  reserving  a  house  on  the  premises  to  live 
in,  at  the  annual  rent  of  60  dollars.  The  property  levied  and  sold 
by  the  defendant  in  this  suit,  was  the  produce  of  this  farm,  raised 
upon  it  during  the  continuance  of  the  lease  referred  to.  The  de- 
fendant alleged,  that  the  lease  between  the  father  and  son  was  fraud- 
ulent, and  that  the  whole  transaction  was  but  a  contrivance  to  elude 
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the  claims  of  the  creditors  of  the  father,  and  particularly  the  claim 
of  Ebenezer  Sprout,  on  whose  execution  the  property  was  sold. 
A  great  deal  of  evidence  was  given  by  both  parties,  on  this  subject. 
The  defendant's  counsel  submitted  eleven  points  to  the  court,  each 
of  which  embodied  some  one  or  more  facts  relative  to  the  conduct 
of  the  parties,  evincive  of  fraud,  and  requested  the  court  to  charge 
the  jury  that  if  they  believed  them,  the  plaintiff  could  not  recover. 
The  court  (Herrich,  president)  answered  the  points,  and  charged 
the  jury,  that  there  was  nothing  in  the  conduct  of  the  father  and 
the  son,  or  either  of  them,  as  proved,  which  would  authorize  them 
to  charge  the  jury  that  they  amounted  to  a  legal  fraud,  but  the  facts 
were  all  submitted  to  them  for  their  determination;  and  if  they 
believed  that  the  transaction  was  fraudulent,  for  the  purpose  of 
eluding  the  claims  of  creditors,  the  plaintiff  could  not  recover. 

Dimmock  and  Grecnough,  for  plaintiff  in  error,  cited  2  Penns. 
Rep.  82;  1  Rawle  163. 

Jessup  and  Wdliston,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  chattels  sold  to  the  lessee  prior  to,  or  at  the 
time  of  the  lease,  are  not  involved  in  the  trespass  complained  of, 
which  was  done  to  the  subsequent  produce  of  the  farm;  and  the 
direction  prayed  in  respect  to  retention  of  possession  of  them,  was 
impertinent  to  the  issue.  Had  it  been  unfavourable  to  the  defend- 
ant, therefore,  it  would  not  have  been  assignable  for  error.  The 
true  foundation  of  the  defence  was  the  imputed  fraudulency  of  the 
lease;  for  if  fair,  it  gave  the  produce  to  the  lessee,  and  if  destitute 
of  a  fraudulent  badge,  it  cannot  be  a  subject  of  exception  to  the 
action  of  the  court. 

That  a  transaction  may  be  actually  tainted  and  yet  display  no 
badge,  is  indicated  by  the  common  law  maxim  that  fraud  must  be 
proved,  not  presumed;  and  it  would  seem,  that  previous  to  13  and 
27  Eliz.,  questions  of  fraud  were  always  for  the  jury:  consequently 
it  may  still  happen  that  a  conveyance  shall  be  infected  with  actual 
fraud,  and  yet  be,  as  to  the  indices  of  proof,  within  the  purview  of 
neither  of  them.  As  remarked  by  an  eloquent  writer,  these  statutes 
produce  their  most  beneficial  effects  by  placing  parties  under  a  dis- 
ability to  commit  fraud,  in  requiring  for  the  characteristics  of  an 
honest  act  such  circumstances  as  none  but  an  honest  intention  can 
assume;  and  they  seem  to  have  been  expressed  in  general  terms 
purposely  to  leave  room  for  a  large  interpretation  by  the  judges 
who,  in  accordance  with  the  spirit  rather  than  the  words,  have 
engrafted  on  them  such  artificial  presumptions  and  legal  intend- 
merits  as  are  ordinarily  subjects  of  judicial  construction.  Such 
appears  to  be  the  interpretation  put  on  them  in  Burrel's  Case,  6 
Rep.  72,  b,  and  Beverly  v.  Gatacre,  1  Roll.  Rep.  305.  In  fact, 
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they  act  exclusively  by  presumptions,  not  always  inflexible,  indeed, 
but  sometimes  amounting  to  legal  conclusions. 

Appertaining  to  conveyances  of  chattels,  the  features  of  fraud 
were  depicted  in  Twyne's  Case,  decided  on  13  Eliz.,  ten  years  after 
its  enactment,  and  reported  with  slight  variations  in  3  Rtj>.  SO  and 
Moore  638,  but  without  distinguishing  betwixt  such  as  create  legal 
presumptions  and  cast  the  burthen  of  proof  on  the  other  side,  and 
such  as  t  re  to  be  left  for  what  they  are  worth  to  a  jury.  Thus,  the 
generality  of  the  gift  in  that  case ;  the  antedating  of  the  deed,  with 
direction  to  the  attorney  to  take  special  pains  to  prevent  it  from 
being  frustrated;  the  sealing  of  it  in  the  absence  of  the  donee;  the 
recital  that  it  was  made  honestly;  the  agreement  to  keep  it  secret; 
the  custody  of  it  by  the  donor's  brother;  the  assessment  of  the 
goods  by  the  donor,  as  his  own;  and  the  extent  levied  of  them,  as 
the  donor's  property  by  the  donee,  were,  separately,  circumstances 
of  strong  suspicion,  and  aggregately  of  convincing  proof,  that  the 
transaction  was  colourable,  but  still  no  more  than  evidence  of  actual 
fraud,  and  not  distinctive  tests,  entitled  to  an  artificial  force  to  be 
graduated  by  the  court;  at  least  I  have  seen  no  case  in  which  they 
have  been  so  applied.  But  other  badges  were  indicated,  which 
have  since  been  circumstances  of  legal,  instead  of  common  presump- 
tion. Pendency  of  an  action  at  the  time  of  the  conveyance,  or  re- 
tention of  possession  after  it,  has  always  created  an  inference  of 
fraud  to  induce  the  necessity  of  explanation. 

In  respect  to  the  first,  there  was  no  direction  prayed  for  or  given; 
nor  is  the  subject  comprised  in  the  assignment  of  error.  It  is  in- 
sisted, however,  that  the  lease  is  fraudulent  against  creditors  for 
retention  of  possession ;  but  nothing  appears  on  the  face  of  it,  or  in 
the  circumstances,  to  raise  an  inference  of  retention.  The  mansion, 
with  certain  privileges  of  pasturage,  fodder  and  stabling  for  cows, 
sheep  and  swine,  was  reserved;  and  the  residence  of  the  lessor  on 
a  part  of  the  premises  thus  excepted,  is  accounted  for  as  well  in 
consistency  with  local  usages,  as  with  the  terms  of  the  lease,  while 
the  interference  of  his  family,  if  the  evidence  be  true,  is  proved  to 
have  been  in  the  capacity  of  labourers  and  agents,  and  if  untrue, 
the  matter  was  for  the  jury.  It  is  well  established  that,  where  land 
is  conveyed,  want  of  correspondent  possession  is  less  evincive  of 
fraud  than  where  a  chattel  is  sold,  because  the  title  to  the  former 
is  evidenced  by  possession,  not  of  the  thing,  but  of  the  title  deeds 
which,  like  manual  occupation  in  the  case  of  a  chattel,  is  the  crite- 
rion. But  the  court  explicitly  charged  that  concurrent  possession 
would  avoid  the  transfer;  and  the  defendant  has  no  room  for  com- 
plaint on  that  head.  As  to  the  secreting  of  property  not  involved 
in  the  trespass,  and  the  lessor's  acts  of  ownership  acquiesced  in  by 
the  lessee,  these,  though  powerful  evidence  that  the  whole  was  a 
contrivance  to  elude  this  particular  creditor,  were  certainly  not 
badges  to  raise  a  legal  presumption  under  the  statute. 

Judgment  affirmed. 

VI. 2   G 
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If  executors  within  the  first  year  of  their  administration,  convert  a  funded  estate 
into  cash,  to  an  amount  more  than  sufficient  to  pay  all  debts,  and  before  the  legacies 
become  payable,  they  will  be  charged  with  interest  upon  the  money,  in  favour  of  resi- 
duary legatees. 

Executors  will  not  be  permitted,  under  any  circumstances,  to  make  profit  for  them- 
selves out  of  the  funds  of  the  est.ite  in  their  hnnds. 

Although  an  extensive  discretion  is  allowed  to  executors  in  the  settlement  of  cl  ims 
against  the  estate,  yet  the  orphans'  court  will  not  dispense  with  the  exhibition  by  them 
of  proper  vouchers  for  payments  made. 

An  executor,  who  receives  money  of  the  estate,  and  pays  it  over  to  a  co-executor, 
who  afterwards  becomes  insolvent,  is  not  chargeable  with  it  in  favour  of  legatees, 
although  he  would  be  in  favour  of  creditors. 

APPEAL  by  the  executors  of  Benjamin  Verner,  from  the 
decree  of  the  orphans'  court  of  Lancaster  county,  upon  the  settle- 
ment of  their  administration  account. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court,  which 
was  delivered  by 

ROGERS,  J. — This  case  comes  up  on  an  appeal  from  the  decree 
of  the  orphans'  court,  on  exceptions  to  the  report  of  auditors. 
The  decree  is  excepted  to  on  several  grounds. 

Benjamin  Verner,  the  testator,  died  on  the  22d  of  November 
1831,  after  having  made  his  last  will  and  testament,  which  was 
duly  proved  on  the  24th  of  November  1831,  in  which  he  appointed 
the  accountants,  Michael  Musselman,  John  Robinson  and  John  T. 
Verner,  his  executors.  The  testator  beqeaths  various  legacies, 
amounting  in  the  whole,  to  15,650  dollars,  of  which  1300  dollars 
was  payable  immediately,  and  the  residue,  viz:  14,350  dollars  on 
the  22d  of  November  1832,  one  year  after  his  death.  He  was 
indebted  to  various  individuals  in  a  sum,  which  with  costs  and 
charges,  such  as.  funeral  expenses,  &c.,  amounted  to  3193  dollars 
75  cents,  making  an  immediate  charge  against  the  fund,  in  the 
hands  of  the  executors,  of  4493  dollars  75  cents.  To  pay  this,  the 
executors  had  in  cash,  3566  dollars,  leaving  a  deficiency  of  927 
75  cents,  required  for  immediate  use.  They  had  in  their  hands, 
personal  estate  (exclusive  of  cash,)  consisting  of  productive  funds, 
such  as  bank  stocks,  bonds,  and  judgments,  which,  with  the  house- 
hold furniture,  sold  for  1273  dollars  63  cents,  were  inventoried  and 
appraised  at  23,439  dollars  28  cents.  The  testator,  also,  by  his 
will,  directed  real  estate  to  be  sold,  the  proceeds  of  which,  amounted 
to  6809  dollars  50  cents.  From  this  statement,  it  is  obvious,  that 
the  exigencies  of  the  estate,  did  not  require  an  immediate  sale  of 
the  productive  funds  of  the  estate;  nor  that  the  bonds  and  judg- 
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merits,  which  were  well  secured,  should  be  at  once  collected;  and 
it  is  difficult  to  believe,  that  if  they  had  been  acting  for  themselves 
and  not  as  trustees,  they  would,  under  the  circumstances,  have  pur- 
sued this  course  of  reducing  the  funds  to  cash,  to  remain  unpro- 
ductive until  the  expiration  of  twelve  months  from  the  death  of  the 
testator.  A  sale  of  part  would  have  answered  the  immediate 
demand,  and  there  would  have  been  but  little  risk  in  postponing 
the  sale  of  the  remainder  of  the  stock,  as  it  was  well  known,  that 
property  of  that  description,  may  be  converted  into  cash  without 
loss,  at  a  short  notice.  The  real  estate  was  sold  for  6809  dollars 
50  cents,  and  the  household  property  for  1273  dollars  63  cents, 
leaving  a  balance  of  only  6266  dollars  87  cents,  which  would  be 
required  to  pay  the  legacies  due,  at  the  end  of  the  year.  But  the 
exhibits  show,  that  the  executors,  by  the  sale  of  the  real  estate, 
bank  stock,  household  furniture,  and  the  collection  of  debts,  had  in 
their  hands  on  the  1st  of  April  1832,  upwards  of  20,000  dollars, 
after  payment  of  debts  and  legacies  then  due,  which  were  neither 
used  nor  wanted  for  payment  of  legacies,  until  the  22d  of  Novem- 
ber 1832.  It  is  therefore,  plain,  that  the  estate  has  not  been 
managed  for  the  interest  of  the  residuary  legatees,  and  that  of  this 
they  have  a  right  to  complain.  But  it  is  alleged,  that  it  was  the 
duty  of  the  executors  to  settle  their  accounts  within  one  year  from 
the  time  the  letters  of  administration  were  granted,  and  that  the 
reduction  of  the  funds  of  the  estate  into  cash,  was  necessary  to 
enable  them  to  make  a  final  settlement  with  the  legatees,  residuary 
and  specific,  at  that  time;  and  that  although  the  executors  cannot 
be  compelled,  yet  they  may  pay  the  legatees  within  twelve  months. 
Pearson  v.  Pearson,  1  Scfio.  <$•  Le  Froy  10.  But  the  appellants 
contend,  that  this  was  a  mere  pretext,  and  that  the  intention  was 
to  reduce  the  funds  to  cash,  without  regard  to  the  interest  of  the 
residuary  legatees,  for  their  own  use,  and  that  the  funds  were  used 
by  Musselman,  who  was  the  acting  executor  in  this  matter.  It  is 
a  principle  of  equity,  which  will  not  now  admit  of  question,  that  a 
trustee  shall  not  make  profit  of  the  funds  for  himself.  Wherever, 
therefore,  an  executor  uses  the  estate  for  his  own  purpose,  equity 
will  compel  him  to  account  for  the  profits,  at  least  the  amount  of 
legal  interest.  These  principles  have  been  recognized  in  the  act 
of  the  29th  of  March  1832,  .vec/.  8.  No  executors  or  administra- 
tors shall  be  liable  to  pay  interest,  but  for  the  surplusage  of  the 
estate  remaining  in  his  hands  or  power,  when  his  accounts  are,  or 
ought  to  be  settled  and  adjusted  in  the  register's  office;  provided, 
that  nothing  herein  contained  shall  be  construed  to  exempt  an  exe- 
cutor or  administrator  from  liability  to  pay  interest,  where  he  may 
have  made  use  of  the  funds  of  the  estate  for  his  own  purposes, 
previously  to  the  time  when  his  accounts  are,  or  ought  to  be  settled 
as  aforesaid.  For  the  money,  therefore,  used  by  them,  they  are 
chargeable  with  interest,  until  the  expiration  of  the  year.  But 
then  the  question  recurs,  did  they  use  the  fund?  And  in  this  part 
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of  the  case,  it  is  proper  to  observe,  that  the  acting  executor  directed 
his  own  account  in  bank,  to  be  closed,  and  a  new  account  to  be 
opened,  mingled  his  own  funds  with  the  funds  of  the  estate,  and 
this  induces  the  presumption,  that  he  did  use  the  money  for  his 
own  benefit.  It  is  the  interest  of  executors,  as  well  as  legatees, 
that  the  accounts  of  the  executor,  as  such,  should  be  kept  separate 
and  distinct,  and  if  an  executor  commingles  one  with  the  other,  he 
renders  himself  liable  to  the  presumption,  that  it  is  done  to  serve 
his  own  purposes.  But  this  presumption  may  be  rebuked.  If 
then,  the  executors  can  show,  that  they  have  not  used  the  fund, 
they  may  discharge  themselves  only  from  this  liability,  but  burthen 
of  proof  is  thrown  on  them;  for,  if  the  fact  be  so,  it  is  in  their 
power  to  show  it  by  clear  and  indisputable  proof.  It  is  a  principle 
well  settled,  that  the  intermediate  profits  within  the  twelve  months, 
belong  to  the  residuary  legatees.  2  School's  Tr.  Term.  The  court 
directs  the  auditors  to  charge  the  accountants  with  interest,  on 
the  whole  fund  used  by  them  until  the  22d  of  November  1832. 
That  at  that  time,  they  credit  the  accountants  with  14,350  dol- 
lars, the  amount  of  the  legacies  then  payable ;  and  that  interest  be 
calculated  from  that  time,  on  the  balance  of  the  estate,  in  the  hands 
of  the  executors. 

The  second  exception  has  been  properly  abandoned,  but  the 
appellants  insist  on  the  exception  to  the  allowance  of  1356  dollars 
5  cents  to  Joel  Baker.  Although  we  are  desirous  of  giving  an 
extended  latitude  to  the  discretion  of  the  executors,  in  the  liquida- 
tion of  demands  against  the  estate,  yet  we  cannot  understand  upon 
what  principle,  the  executors  (who  could  have  no  personal  know- 
ledge of  the  transaction,)  allowed  claims,  for  which  there  were  no 
vouchers.  Or  if  there  were  vouchers,  why  it  was  thought  proper 
to  destroy  them.  The  executors  would  seem,  for  reasons  best 
known  to  themselves,  to  have  put  unlimited  confidence  in  the 
statements  of  Joel  Baker,  for  nothing,  which  could  be  regarded  as 
evidence,  would  seem  to  have  been  exhibited,  except  a  bald  account 
amounting  to  about  242  dollars;  the  remainder  of  the  account  of 
606  dollars  5  cents,  was  made  up  according  to  the  testimony  of 
Baker,  of  payments  and  receipts,  but  to  whom  those  payments 
were  made,  or  from  whom  the  receipts  taken,  we  have  no  means 
of  information.  These  papers,  from  which  alone  we  could  be 
informed  of  the  nature  of  the  demand,  were  burnt  by  Mr.  Mussel- 
man  and  Mr.  Baker.  If,  therefore,  the  executors  lose  this  item,  it 
will  be  in  consequence  of  their  own  act  done,  without  any  reason 
and  in  a  manner,  which  to  say  the  least  of  it,  is  not  usual  on  the 
part  of  trustees.  The  book  account,  is  the  only  voucher  which  has 
been  shown,  and  although  in  many  respects  this  account  is  excep- 
tionable, and  certainly  could  not  have  been  recovered,  if  defence 
had  been  made,  yet,  as  this  may  have  arisen  from  an  error  of 
judgment,  we  are  of  the  opinion,  that  it  may  be  allowed.  In  addi- 
tion to  this,  the  auditors  have  credited  the  executors  with  750  dol- 
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lars,  paid  to  Baker  for  two  years  and  a  half  service,  as  agent  of 
the  testator.  We  have  carefully  examined  the  testimony  in  rela- 
tion to  this  charge,  and  when  we  take  into  view,  the  legacies  left 
by  the  testator  to  Baker  and  his  children,  amounting  to  600  dollars, 
we  think  50  dollars  a  year,  would  be  a  most  ample  allowance. 
The  court,  therefore,  directs  the  auditors,  to  allow  the  book  account 
and  the  sum  of  125  dollars,  for  the  services  of  Baker  as  agent.  The 
remainder  of  this  credit  is  disallowed,  and  this  upon  the  principle, 
that  in  this  transaction,  the  executors  have  been  guilty  of  gross 
negligence,  for  which  they  are  liable  to  the  estate. 

We  think  that  the  decree  of  the  court  was  correct  in  refusing  to 
charge  the  accountants  with  the  1000  dollars,  paid  to  John  T.  Ver- 
ner,  the  co-executor.  In  Brown's  Appeal,  1  Dull.  311,  recognized 
in  M'Near's  Appeal,  4  Rawl*  148,  the  principle  is  decided.  It  was 
there  held,  that  when  an  executor,  who  had  received  money  belong- 
ing to  the  estate  of  the  testator,  and  paid  it  over  to  his  co-executor, 
was  become  insolvent,  he  was  not  answerable  to  legatees,  although, 
as  the  court  say,  he  would  have  been  chargeable  to  creditors,  if 
there  had  been  any.  Here  legatees  are  alone  interested,  and  it  is 
not  pretended,  that  the  executors  had  any  reason  at  the  time  the 
payment  was  made,  to  question  the  solvency  of  the  co-executors. 

The  court  is  further  of  the  opinion,  that  the  fee  of  200  dollars, 
for  professional  services  rendered  in  the  suit  of  Robert  T.  Henry, 
against  the  executor,  was  improperly  allowed.  It  was  a  contest 
between  different  claimants  to  a  legacy.  The  legacy  was  payable 
to  one  or  other  of  the  parties,  and  as  it  was  immaterial  to  the  resi- 
duary legatees,  to  whom  it  was  paid,  it  would  be  unjust  that  they 
should  be  compelled  to  bear  the  expenses  of  the  controversy.  Nor 
was  the  event  of  the  suit  of  any  consequence  to  the  executors,  as 
they  were  merely  stockholders,  and  as  such,  not  interested  in  the 
final  termination  of  the  cause. 

The  exception  to  the  allowance  of  commission  is  overruled,  as 
also,  to  the  costs  of  the  audit.  The  court  is  authorized  to  appoint 
auditors  to  settle  the  estate  under  the  act  of  1832.  It  is  part  of  the 
machinery  of  the  law,  for  the  adjustment  of  the  estate,  and  for  this 
reason,  the  costs  should  be  paid  out  of  the  whole  fund.  1  Sho. 
Sf  Le  Froy  12. 

The  accounts  are  therefore  remanded  to  the  auditors,  with  direc- 
tions to  restate  the  account  upon  the  principles  indicated,  and  to 
report  the  same  to  this  court. 
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Watson  against  Watson. 

In  a  case  of  intestacy,  advancements  by  a  father  to  his  children,  must  be  brought  into 
hotchpot,  in  estimating  the  distributive  share  of  each.  But  if,  after  <idv..ncemrnts,  a  will 
be  made,  the  intention  of  the  testator  respecting  them  is  matter  of  tact,  determinable 
from  the  will,  and  to  which  may  be  added  extrinsic  evidence. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

Mary  Watson  against  David  and  John  Watson,  executors  of 
John  Watson  deceased.  This  was  an  action  for  a  legacy  brought 
for  the  purpose  of  determining  the  character  of  charges  contained 
in  the  book  of  the  testator  against  his  children,  and  how  they  were 
to  be  estimated  in  the  final  settlement  of  the  estate. 

The  case  is  so  minutely  stated  in  the  opinion  of  the  court,  as  not 
to  require  repetition. 

Hepburn  and  Greenough,  for  plaintiff  in  error. 
Frick  and  Jordan,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  case  arose  on  a  dispute  between  Mary,  a 
daughter  and  legatee  of  John  Watson,  and  the  executors  of  his 
will. 

It  may  be  right  to  state,  that  the  counsel  of  the  executors  stated 
distinctly,  that  this  suit  was  brought,  because  of  some  difficulty 
and  difference  of  opinion  among  the  legatees  as  to  what  was  due 
each  under  the  will,  and  that  they,  the  executors,  were  willing  to 
pay  in  any  manner  which  should  be  decided  to  be  right. 

John  Watson  made  his  will  in  1814,  it  was  proved  on  the  7th  of 
January  1815.  The  parts  of  it  material  in  this  case  are  as  follow: 

"  I  bequeath  to  my  daughters,  Isabella  Brown,  wife  of  John 
Brown,  Esq.,  Catharine  Shaw,  wife  of  &c.,  Margaret  S.  Curry 
widow,  Polly  Watson,  and  Nancy  Bennet,  wife  of  &c.,  (the  part 
of  the  said  Isabella,  to  be  divided  among  the  children  of  said  Isa- 
bella Brown,  except  so  much  thereof  as  my  executors  may  see 
proper  to  give  her  for  her  support,  and  that  of  her  family)  all  my 
plantation  near  Derstown,  which  shall  be  sold  by  my  executors, 
and  all  the  money  I  shall  be  possessed  of,  and  all  debts  due  me  by 
bond  or  otherwise;  all  which  money,  when  said  plantation  is 
turned  into  money  in  manner  aforesaid,  shall  be  divided  equally 
between  my  daughters  aforesaid,  viz :  Catharine,  Susanna,  Mary, 
Nancy,  and  the  children  of  my  daughter  Isabella  Brown,  to  them, 
their  mother's  part  with  the  exceptions  in  her  favour  beforemen- 


July  1837.]  OF  PENNSYLVANIA.  255 

[Watson  v.  Watson.] 

tioned,  to  them,  their  heirs,  executors,  administrators  or  assigns 
forever." 

1000  dollars  were  given  to  the  widow  of  the  testator,  out  of  the 
devise  to  the  daughters. 

And  he  charges  his  sons  and  daughters  each,  with  an  equal  por- 
tion of  the  price  of  tombstones  for  his  own  and  his  wife's  grave. 

The  executors  filed  an  inventory,  in  which  were  the  following 
items:  Debts  2979  dollars  and  17  cents;  cash  1177  dollars  and  75 
cents.  And  1247  dollars  53  cents  debts  against  his  children,  viz: 
Chatharine  Shaw,  745  dollars  19  cents;  Margaret  S.  Curry,  362 
dollars  67  cents;  Nancy  Bennet,  139  dollars  67  cents. 

The  plantation  devised  to  be  sold  and  the  price  given  to  the 
daughters,  was  sold,  and  the  money  divided  among  the  daughters, 
and  there  is  no  contest  about  that. 

Very  soon  after  the  death  of  the  testator,  Catharine  Shaw  and 
her  husband  settled  with  the  executors,  and  according  to  that  set- 
tlement, were  paid  in  full,  and  gave  a  receipt. 

The  charges  in  the  books  of  the  testator  were  as  follows: 

CATHARINE  SHAW, 

Dr.  to  JOHN  WATSON, 
1798,  August  4 — To  sundries  bought  of  John  Tiets- 

worth,  £11     16 

«         8— To  William  Pollock,  Milton    -  142 
"              To  making  two  dresses  and  bonnet 

in  Milton,                -            -  133 

1806,  February  20 — To  one  mare  at                    -  25     0     0 

"                     To  sundries,  furniture         -  36     0     O 

"     June  2 — To  one  cow  at     -             -             -  500 

"     September  2 — To  cash,     -             -             -  75    0     0 

1808,  May  4 — To  cash,  300  dollars,        -             -  112100 

"           To  horse,  100     00 

1812,  May — To  cash,     -  100     0     0 


£466   18  11 
MARGARET  SUSANNA  CURRY, 

Dr.  to  JOHN  WATSON, 

To  cash,  350  dollars,       -  131     5     0 

To  one  cow,       -  -  -  -  -  500 


£136     5     0 
NANCY  BENNET, 

Dr.  to  JOHN  WATSON, 

To  one  mare,  price  25     0     o 

To  one  cow,       -  -  500 

£30     0     0 
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To  rent  of  a  field,  -  -  $40  00 

To  rent  of  a  fallow  field,  6667 

To  rent  of  twenty-eight  acres,  at  83  33 

$190  00 


This  is  Bennet's  own  acknowledging,       -  -  270  00 

Deduct,  -  -  -  -  -  13  00 


$257  00 

It  was  admitted  that  the  items  in  the  account  amounting  to  190 
dollars,  and  the  deduction  of  13  dollars  were  written  since  the  death 
of  the  testator  by  the  executors,  at  some  settlement  or  attempt  at 
settlement  between  them,  but  of  what  date  did  not  appear. 

It  was  stated  that  Bennet  and  wife  had  brought  suit  many  years 
ago  in  Union  county,  and  then  there  was  a  final  end  of  the  contest 
by  allowing  the  amount  charged  in  the  book  as  a  part  of  her  share. 

Catharine  Shaw's  deposition  was  read  in  this  case — she  stated, 
"  that  during  the  life  of  her  father,  she  received  certain  advance- 
ments from  him,  amounting  to  466  pounds  18  shillings  fcand  11 
pence,  which  are  charged  against  her  in  her  father's  book,  that  the 
charges  against  her  in  the  book  are  in  a  sense  correct,  she  having 
received  that  much  from  her  father,  or  from  his  brother  David  for 
him." 

She  then  states,  that  she  had  an  interest  in  some  property  in  Phi- 
ladelphia, which  she  conveyed  to  her  father,  which  entitled  her  to 
a  deduction  of  187  pounds  10  shillings  from  the  charge  in  the  book. 
That  in  the  settlement  of  her  interest  in  her  father's  estate,  the 
said  sum  of  500  dollars  was  deducted  from  the  charge  in  the  book,  all 
the  family  knowing  the  matter  to  be  as  stated  by  her,  and  acknow- 
ledging the  sum  to  be  right,  nor  has  she  ever  heard  of  any  objection 
to  the  same  until  lately;  that  she  settled  with  her  brothers  for  her 
full  interest  in  the  estate,  and  received  satisfaction. 

The  settlement  with  Catharine  was  exhibited.  In  it,  the  execu- 
tors added  together  the  debts  from  strangers,  the  cash  and  sums 
charged  to  the  three  daughters,  which  amounted  to  5404  dollars 
and  45  cents 

The  amount  stood  thus: 

Amount  in  register's  office  for  heirs  of  John  Watson,      $5405  45 
By  cash  paid  widow,  $1000  00 

Other  expenses,  231  24$ 

1234  24£ 


Divide  in  shares,  -  5)4173 


834  64 
Catharine  Dr.  to  estate,  -  -  745  19 


Due  Catharine  and  paid  her,  -  $89  45 
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The  other  heirs  claim  all  the  interest  on  the  notes  and  bonds, 
&c.,  due  the  testator,  and  some  of  them  think  Catharine  should 
pay  interest,  as  she  received  745  dollars  and  19  cents,  so  long 
before  they  received  any  thing. 

In  other  words,  they  claimed  that  the  sums  charged  by  the  tes- 
tator to  his  three  daughters,  were  included  in  the  words  in  the 
will,  "  all  debts  due  me,  by  bond,  or  otherwise. 

The  counsel  for  the  executors  contended  here,  that  the  charges  in 
the  book  against  the  three  daughters  were  not  debts  in  the  meaning 
of  the  will,  but  ought  to  be  left  out  in  the  settlement  with  the  other 
heirs,  and  then  the  account  will  stand  thus: 

Debts  due  the  testator,  $2919  17 

Cash,      -  -  1177v  75 

$4156  92 

Deduct  to  be  paid  widow,  §1000 

Expenses,  and  5  per  cent,  on  sale  of 

Derstown  farm  and  6  per  cent,  interest,      200 

1256  00 


Divided  into  five  shares,  -  -          5)2900  92 


$580  18* 

This  will  give  Mary,  the  present  plaintiff,  about  580  dollars  and 
18  cents  as  her  share,  instead  of  834  dollars  and  64  cents,  and,  as 
she  has  received  a  great  part  of  her  claim,  will  leave  her  at  the 
commencement  of  this  suit,  in  the  situation  of  having  received  too 
much,  instead  of  not  enough. 

Perhaps,  when  a  father  makes  a  charge  or  charges  against  some 
of  his  children,  to  whom  he  has  devised  property  or  money,  he 
generally  means  that  in  case  of  his  dying  intestate,  these  advances 
shall  be  taken  into  account,  in  settling  his  estate  and  equalising  it 
among  his  children ;  if  he  intends  making  a  will,  they  may  be 
wanted  as  memoranda  of  what  he  has  done  for  each. 

If  he  dies  intestate,  a  child  claiming  a  part,  must  bring  into 
hotchpot  what  he  has  received.  If  a  will  is  made,  it  must,  unless 
there  is  other  evidence,  depend  on  the  will  how  such  charges  are 
to  be  considered;  but  matters  extrinsic  to  the  will,  or  testimony 
may  be  used,  to  show  whether  money  or  goods  were  intended  as 
advancements  or  to  be  paid  for. 

An  advancement  is  a  gift,  and  cannot  be  recovered  back;  if  it  be 
more  than  a  child's  proportion  of  the  estate,  the  child  can  keep  it. 

If  not  an  advancement,  the  charges  are  debts,  and  executors 
could  recover  them,  if  proof  of  them  could  be  obtained,  and  the 
statute  of  limitations  was  not  pleaded.  It  will  be  observed,  they 
are  not  charges,  with  perhaps  some  small  exceptions,  which  are 
subjects  of  proof  by  book  entry.  And  also,  that  there  is  no  date 
to  either  of  the  two  last,  and  Catharine's  is  of  very  old  dates, 
vi. — 2  H 
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Mrs.  Bermet  was  also  examined,  and  stated  "  father  charged  us 
in  his  book  what  ne  gave  us  before  he  died." 

The  evidence  was  properly  admitted,  and  the  effect  of  it,  and  the 
truth  of  it,  properly  submitted  to  the  jury.  The  court  did  not  sub- 
mit to  the  jury  to  decide  on  the  true  construction  of  the  will,  but 
to  say,  whether  the  sums  delivered  to  some  of  his  children,  were, 
on  the  evidence  given,  put  into  their  hands  as  part  of  their  shares 
in  his  estate,  or  as  loans,  or  sales  for  which  they  might  be  sued. 
The  fact  of  a  settlement  with  Catharine,  on  principles  known  and 
agreed  to  by  all  the  family,  and  the  suit  and  decision  with  Bennet 
and  his  wife,  or  as  one  side  said,  settlement  in  accordance  with  the 
opinion  of  the  court,  was  entitled  to  great  weight.  After  long  ac- 
quiescence in  it,  with  full  knowledge  of  it,  there  would  be  some- 
thing very  unreasonable,  if  not  positively  unjust,  in  saying  that  the 
executors  should  have  charged  Catharine  interest,  sued  her,  and 
recovered  what  she  had  received  more  than  an  equal  proportion  of 
the  personal  estate  left  by  the  testator;  and  if  the  executors  after 
settling  and  paying  Catharine  on  the  principles  above,  should  now 
say  there  was  only  about  3000  dollars  to  be  divided,  and  Mary, 
and  the  others  only  entitled  to  about  600  dollars  each,  and  thus  re- 
tain in  their  own  hands  the  difference  between  that  sum  and  834 
dollars  64  cents,  the  sum  allowed  to  Catharine  and  Mrs  Bennet, 
this  would  be  unreasonable  and  unjust  on  their  part.  If  Catharine 
and  Mrs.  Bennet  settled  on  the  principle  that  each  of  them  was  to 
be  charged  with  what  she  had  received  as  part  of  her  legacy,  it 
left  so  much  the  more  in  the  hands  of  the  executors;  but  this,  not  for 
the  benefit  of  the  executors,  but  as  being  the  property  of  the  other 
legatees,  and  the  executors  cannot  say  it  does  not  belong  to  such 
legatees. 

There  is  nothing  in  the  will,  or  in  the  case,  to  show  that  the  exe- 
cutors ought  to  have  sued  the  three  sisters  for  the  amount  charged  in 
the  book  against  each;  on  the  face  of  the  books  there  could  have  been 
no  recovery.  The  statute  of  limitations  would  have  protected 
Catharine  at  least.  But  if  a  father  gives  money  to  a  married  daugh- 
ter and  charges  it  in  his  book,  can  he  recover  it  from  her  husband? 
Was  such  a  suit  ever  supported,  or  can  it  be?  must  not  the  husband 
be  privy  to  the  matter,  and  agree  to  accept  it  as  a  loan  of  so  much, 
before  he  can  be  liable.  The  sisters  who  settled,  and  have  been 
charged  with  what  they  received,  have  done  all  that  could  have 
been  asked  of  them.  The  others  have  nothing  to  complain  of 
against  the  executors,  for  so  settling — and  after  so  settling  with 
them,  the  executors  must  pay  over  the  balance  to  the  others;  they 
cannot  retain  it  for  themselves;  their  counsel  say  they  do  not  wish 
to  da  so. 

There  is  another  error  assigned.  The  court  said  "whether 
these  charges  are  debts  or  advancements,  is  left  to  the  jury  to 
decide  upon  a  consideration  of  the  evidence  of  Mrs  Shaw,  and 
Mrs  Bennet;  the  statement  of  the  executors  in  the  inventory,  and 
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in  the  account  subsequently  to  Catharine  Shaw,  in  connection  with 
the  nature  of  the  charges  in  the  book."  The  error  is  alleged  in 
mentioning  the  inventory  or  the  acts  of  the  executors  as  having 
any  effect  in  varying  the  character  of  the  bequest;  and  taken  alone, 
they  could  have  no  effect:  but  when  a  case  is  submitted  to  a 
jury,  it  is  not  error  to  submit  it  on  all  the  legal  evidence  given  in  the 
cause.  As  to  the  settlement  with  Catharine,  she  proves  that  it  was 
with  the  knowledge  and  approbation  of  the  whole  family,  and  it  is 
said  above,  the  acquiescence  of  the  rest,  until  it  was  impossible  to 
unravel  what  had  been  done,  was  proper  to  be  considered  by  both 
court  and  jury. 
Judgment  affirmed. 


Mitchell  against  Wilhelm. 

Under  the  arbitration  law,  the  number  of  arbitrators  must  be  fixed  exclusively  by 
the  prothonotary,  where  one  party,  only,  attends  to  appoint.  It  is  error  if  such  party 
is  allowed  a  voice  in  it 

Arbitrators  have  no  power,  without  consent,  to  supply  vacancies  a  second  time. 

WRIT  of  error  to  a  judgment  entered  upon  an  award  of  arbi- 
trators. 

Anthony  Wilhelm  against  Nathan  Mitchell.  On  the  13th  of 
January  1836,  defendant  entered  a  rule  of  reference.  The  docket 
then  exhibited  this  entry.  On  the  6th  of  February  1836,  defend- 
ant appears  in  person,  and  plaintiff  makes  default;  prothonotary 
chooses  for  him;  it  is  agreed  that  the  number  of  arbitrators  be 
three:  Charles  Gale,  Isaac  Vincent,  and  George  Watson,  were  ap- 
pointed, to  wit,  &c.  On  the  27th  of  February  1836,  Charles  Gale 
and  George  Watson  met  and  appointed  Neal  Call,  in  place  of  Isaac 
Vincent,  and  were  sworn,  and  adjourned.  On  the  26th  of  March 
1836,  George  Watson  and  Neal  Call  met,  and  adjourned.  On  the 
2d  of  April  1836,  George  Watson  and  Neal  Call  met,  and  Charles 
Gale  being  absent,  by  reason  of  sickness,  and  in  the  absence  of  the 
plaintiff  the  arbitrators  appointed  Henry  Frick,  in  his  place.  Plain- 
tiff declined  to  appear  before  these  arbitrators,  although  he  had 
previously  been  present.  Award  for  defendant. 

Errors  assigned. 

1.  The  prothonotary  did  not,  himself,  fix  the  number  of  the  arbi- 
trators. 

2.  After  having  been  organized,  the  arbitrators  had  no  power  to 
substitute  an  arbitrator  in  the  room  of  one  absent. 

Pollock  and  Hepburn,  for  plaintiff  in  error,  relied  upon  the  act 
of  assembly,  regulating  arbitrations. 


260  SUPREME  COURT  [Sun&ury 

[Mitchell  v.  Wilhelm.] 

Miller  and  Lynn,  contra,  cited  2  Rawle  149;  2  Penns.  Rep. 
154;  10  Serg.  4'  Rawle  286;  6  Serg.  #•  Rawle  128. 

PER  CURIAM. — It  is  plain,  the  number  was  not  fixed  exclusively, 
by  the  prothonotary.  The  entry,  that  the  plaintiff  made  default, 
that  the  prothonotary  chose  for  him,  and  that  it  was  agreed  the 
number  of  the  arbitrators  should  be  three,  indicates  too  clearly, 
that  the  officer  acted  throughout  only  as  the  representative  of  the 
absent  party;  but  the  error  in  permitting  the  defendant  to  have  a 
voice  in  fixing  the  number  as  well  as  in  choosing,  is  cured  by  the 
plaintiff's  subsequent  appearance  and  want  of  dissent  when  the 
arbitrators  were  sworn.  The  remaining  point,  however,  is  fatal. 
No  authority  is  given  to  supply  vacancies  a  second  time ;  and  there 
would  be  no  end  to  change,  if  such  there  were.  The  parties  might 
begin  with  one  set  and  end  with  a  different  one  Even  the  late 
act  on  the  subject,  authorizes  nothing  like  the  power  assumed  here; 
which,  by  the  way,  was  altogether  unnecessary,  as  the  consequen- 
ces of  absence  for  sickness  might  have  been  obviated  by  an  ad- 
journment. 

Judgment  reversed,  and  cause  remitted  for  procedure  below. 


Heckart  against  Zerbe. 

If  a  plaintiff  obtain  a  verdict  and  judgment  in  ejectment,  upon  condition  that  he 
pay  to  the  defendant  a  certain  sum  of  money,  he  cannot  afterwards  recover,  from  the 
same  defendant,  in  an  action  of  trespass  for  the  mesne  profits  of  the  land. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

This  was  an  action  of  trespass  for  mesne  profits,  brought  by 
Jonas  and  Elizabeth  Heckart  against  Philip  and  Joseph  Zerbe. 

The  plaintiff  gave  in  evidence  the  record  of  an  action  of  eject- 
ment for  the  land  between  the  same  parties,  in  which  the  jury 
rendered  a  "  verdict  for  plaintiffs,  after  paying  defendants  400  dol- 
lars, defendant  not  to  demand  59  dollars  72  cents,  that  he  has  a 
credit  for  in  his  last  account,  payable  in  six  months,"  upon  which 
judgment  was  rendered.  It  appeared  the  400  dollars  were  paid, 
and  the  defendant  took  out  execution  on  the  payment  and  pos- 
sessed himself  of  the  land. 

The  plaintiff  then  offered  to  prove  the  annual  value  of  the  land, 
and  to  prove  that  the  land  was  the  estate  in  fee  of  the  plaintiff's, 
and  that  the  defendants  unlawfully  took  possession  of  the  same 
and  kept  the  plaintiffs  out. 

The  defendant  objected  to  the  evidence,  on  the  ground,  that  the 
verdict  and  judgment  in  ejectment,  were  conclusive  against  the 
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plaintiffs'  right  to  recover.  And  the  court  (Lewis,  president)  being 
of  that  opinion,  rejected  the  evidence  and  sealed  a  bill  of  excep- 
tions. 

Bella-*,  for  plaintiff  in  error,  cited  2  Burrows  668;  9  Serg.  4* 
Rawle  101;  11  Serg.  8?  Rawle  55;  3  Yeates  14. 

Greenough,  contra,  cited  2  Saund.  PI.  fy  Eu.  182,  (670.) 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — It  is  very  evident,  from  the  terms  of  the  verdict 
found  by  the  jury  in  the  action  of  ejectment,  the  record  of  which 
was  given  in  evidence  by  the  plaintiffs  on  the  trial  of  this  cause, 
and  was  considered  by  them  as  paving  the  way  for  the  mainten- 
ance of  it,  that  the  possession  of  the  land  by  the  defendant  was 
not  unlawful,  at  least  in  an  equitable  peanf  of  view,  but  on  the 
contrary  was  rightful,  and  such  as  he  was  not  bound  to  sur- 
render or  part  with  to  the  plaintiffs  until  they  paid  him  the  sum 
of  400  dollars.  Though  generally  an  action  of  trespass  may  be 
maintained  by  a  plaintiff,  after  he  has  recovered  the  posses- 
sion of  the  land  in  ejectment,  against  the  defendant  therein,  to 
recover  damages  of  him  for  his  unlawful  entry  into  the  land  and 
detention  of  the  possession  thereof,  or  for  either,  anterior  to  and 
during  the  pendency  of  the  ejectment,  wherein  the  value  of  the 
mesne  profits  received,  or  that  might  have  been  made  and  received 
during  the  time  the  defendant  was  in  the  unlawful  possession  of 
the  land  until  the  recovery  thereof  from  him,  is  usually  made 
and  considered  a  proper  measure  for  the  damages  claimed,  yet  in 
Pennsylvania,  at  least,  there  may  be  some  exceptions  to  this  rule; 
and  more  especially  if  it  be,  as  has  been  held,  that  the  action  for 
mesne  profits  is  an  equitable  action,  and  will  admit  of  every  kind 
of  equitable  defence  being  made.  Murray  v.  Governeur,  2  Johns. 
Ca.  438.  In  Pennsylvania,  for  want  of  a  court  of  chancery  an 
ejectment  is  resorted  to  and  occasionally  supported,  merely  to  sup- 
ply the  place  of  a  bill  in  chancery;  as,  for  instance,  to  enforce  the 
specific  performance  of  articles  of  agreement  for  the  sale  and  pur- 
chase of  land  by  the  vendee  against  the  vendor.  Hawn  v.  Norris, 
4  Binn  77;  Vincent  v  Lessee  of  Huff,  4  Serg.  Sf  Rawle.  301-2; 
or  by  the  mortgagor  against  the  mortgagee  of  land,  to  recover  back 
the  possession  thereof,  after  it  shall  have  been  had  by  the  latter 
long  enough  to  have  enabled  him  to  have  received  satisfaction  of 
the  mortgage  debt  from  the  rents  and  profits  of  the  land ;  or  by  a 
vendor  of  the  land  against  his  vendee  in  order  to  be  relieved  from 
the  sale  and  deed  of  conveyance  thereof,  made  by  the  former  to  the 
latter,  either  through  mistake  or  by  means  of  fraud;  and  in  effect 
by  recovering  again  the  possession  of  the  land,  to  set  aside  the  sale 
and  deed  of  conveyance.  But  it  is  perfectly  obvious  that  in  actions 
of  ejectment  brought  merely  with  a  view  to  accomplish  such  ob- 
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jects,  equal  justice  cannot  be  done  to  the  parties  therein  without 
going  into  a  full  investigation,  on  the  trial  of  the  ejectment,  of  every 
thing  connected  with  the  transaction;  and  among  other  things, 
without  taking  an  account  of  the  rents,  issues  and  profits  received 
by  the  defendant  from  the  land,  where  he  claims  to  be  repaid  a 
sum  of  money  before  he  shall  yield  the  possession  thereof  to  the 
plaintiff,  and  settling  the  claim  of  the  defendant  by  setting  it  off 
against  or  merging  it  in  the  rents  and  profits  of  the  land.  Take  for 
illustration,  the  case  of  an  ejectment  brought  by  the  vendor  of  the 
land,  or  his  heirs,  as  would  seem  to  have  been  the  case  here,  in 
order  to  have  the  sale  set  aside  on  the  ground  of  some  mistake  or 
defect  alleged  to  have  been  made,  or  to  have  become  connected 
with  it,  without  a  previous  tender  or  offer  being  made  to  repay  the 
defendant  the  consideration  money  paid  by  him  for  the  land;  and 
it  should  turn  out  upon  investigation  that  there  was  sufficient  ground 
for  setting  the  sale  aside  upon  the  defendant's  being  remunerated 
for  the  money  paid  by  him;  and  it  should  further  appear  that  the 
rents  and  profits  derived  by  him  from  the  land  were  fully  equal  to 
the  money  paid  for  it,  with  interest  thereon,  it  might  be  equitable 
enough  to  permit  the  plaintiff  to  recover  the  land;  but  surely  it 
would  be  most  unjust  as  well  as  inequitable,  to  permit  him  after- 
wards to  maintain  an  action  to  recover  the  mesne  profits  of  it,  he 
having  been  allowed  for  them  in  the  ejectment.  Besides,  this  mode 
of  settling  the  mesne  profits  in  such  case  seems  not  only  to  be  just 
and  equitable,  but  also  to  comport  with  the  policy  of  the  law,  which 
is  opposed  to  circuity  of  action  whenever  it  can  be  avoided  with- 
out inconvenience  and  rendering  the  investigation  so  complex  as  to 
be  likely  to  produce  confusion.  There  would  seem  to  be  little  rea- 
son in  requiring  the  plaintiff  to  pay  to  the  defendant  the  money 
paid  by  him  on  the  purchase  of  the  land,  when  the  plaintiff  is  en- 
titled to  demand  an  equal  sum  from  the  defendant  on  account  of  the 
mesne  profits.  Taking  this  to  be  the  proper  principle  upon  which 
the  jury,  in  the  trial  of  the  action  of  ejectment,  ought  to  settle  and 
adjust  the  mutual  claims  of  the  parties,  it  is  fair  to  presume,  in  the 
absence  of  all  evidence  to  the  contrary,  that  the  jury,  on  the  trial  of 
the  ejectment,  here  allowed  the  plaintiffs  a  credit  for  what  they 
thought  was  right,  under  all  the  circumstances  of  the  case,  on  ac- 
count of  the  rents  and  profits  derived  from  the  land  by  the  defend- 
ant; and  that  the  defendant  was  still  entitled  to  receive  the  further 
sum  of  400  dollars  from  the  plaintiffs,  over  and  above  the  mesne 
profits  of  the  land,  before  he  should  yield  the  possession  thereof  to 
them.  This  would  seem  to  be  the  fair  construction  of  the  verdict, 
which  is  in  these  words:  "Verdict  for  plaintiffs,  after  paying  de- 
fendant 400  dollars;  defendant  not  to  demand  59  dollars  72  cents 
that  he  has  a  credit  for  in  his  last  account,  payable  in  six  months." 
From  the  terms  of  the  verdict  it  is  almost  impossible  to  avoid  the 
inference  that  all  claims  between  the  parties,  in  any  way  connected 
with  the  sale  of  the  land  and  the  possession  of  it,  were  settled  and 


July  1837.]  OF  PENNSYLVANIA.  263 

[Heckart  v.  Zerbe.] 

adjusted  by  the  jury  on  the  trial  of  the  ejectment;  and  that  upon 
this  being  done,  there  was  found  to  be  a  balance  of  400  dollars  still 
remaining  to  be  paid  by  the  plaintiffs  to  the  defendant,  before  he 
should  give  up  the  possession  of  the  land.  This  being  the  case,  it 
is  clear,  then,  that  the  claim  in  the  present  action,  having  been  pre- 
sented to  and  passed  upon  by  the  jury  in  the  action  of  ejectment, 
that  it  cannot  be  recovered  here:  and  this  would  be  the  effect, 
where  it  was  submitted  to  the  consideration  of  the  jury  either  by 
the  plaintiff  or  the  defendant,  and  it  was  proper  for  them  to  decide 
upon  it,  whether  they  allowed  much  or  little  on  account  of  it,  or 
disallowed  it  in  toto.  It  is  sufficient  that  it  has  passed  once  in  rein 
jvdicatam,  ut  sit  finis  litium.  Brockway  v.  Kenney,  2  Johns. 
Hep.  210;  Curtis  v.  Groat,  6  Ibid.  168;  JVPGuinty  v.  Herrick,  5 
Wend.  Rep.  240. 

But  under  another  view  of  the  finding  of  the  jury,  and  the  judg- 
ment rendered  thereon  in  the  ejectment,  it  would  seem  to  be  diffi- 
cult to  sustain  this  action,  which  is  trespass  and  must  be  considered 
as  founded  upon  a  tortious  possession  of  the  land  taken  by  the  de- 
fendant; but  the  jury,  by  their  verdict,  have  found  that  he  had  a 
right  to  the  possession  of  it,  not  only  down  to  the  time  of  the  trial, 
but  to  retain  it  afterwards  until  he  was  paid  by  the  plaintiffs  the 
sum  of  400  dollars:  and  it  not  appearing  that  he  retained  the  pos- 
session beyond  the  time  that  he  received  the  400  dollars  mentioned 
in  the  verdict,  there  does  not  appear  to  be  any  pretence  for  saying 
that  his  possession  of  the  land  was  at  any  time  unlawful.  Indeed, 
I  am  strongly  inclined  to  believe,  though  a  conditional  verdict  for 
the  plaintiff,  under  the  practice  in  this  state,  may  be  good  in  eject- 
ment, as  in  the  case  of  Coolbaugh  v.  Pierce,  8  Serg.  $•  Ruwle  418, 
where  the  verdict  was  given  for  the  plaintiffs,  subject  to  a  certain 
condition,  which,  if  performed  by  the  defendant  by  a  given  day, 
then  the  judgment  was  to  be  entered  for  him,  that  yet  the  verdict 
here,  perhaps,  in  law,  ought  to  have  been  regarded  as  a  verdict  in 
effect  for  the  defendant;  and  that  he  might  possibly,  therefore,  have 
moved  the  court  in  arrest  of  judgment,  instead  of  for  a  judgment  in 
his  favour  non  abstante  veredicto;  which  latter,  it  is  said,  can  only 
be  moved  for  by  the  plaintiff;  but  that  the  proper  course  for  the 
defendant  to  pursue,  when  the  verdict  in  terms  only  is  for  the  plain- 
tiff, is  to  move  in  arrest  of  judgment;  Smith  v.  Smith,  4  Wend.  Rep. 
471;  Schermerhorn  v.  Schermerhorn,  5  Wend.  Rep.  513;  Tidd's 
Prac.  935,  952,  953;  unless  it  be  in  replevin  where  the  defendant 
is  considered  an  actor  as  well  as  the  plaintiff,  and  may  therefore 
have  a  judgment  in  his  favour  nun  ahslunte  veredicto.  Da  Costa 
v.  Clarke,  2  Bos.  £,-  Pull.  257,  376;  Tidd  712. 

Without  giving,  however,  any  decisive  opinion  on  this  point, 
seeing  both  parties  here  have  acquiesced  in  the  verdict  of  the  jury, 
in  the  ejectment,  it  may  be  considered  in  effect  the  same  as  a  ver- 
dict given  for  a  plaintiff  who,  being  the  owner  of  an  unseated  tract 
of  land,  which  had  been  sold  for  the  nonpayment  of  taxes  assessed 
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thereon,  brought  his  action  of  ejectment  under  the  act  of  assembly 
of  the  3d  of  April  1804,  to  set  the  sale  aside  for  some  irregularity 
in  it;  but  the  defendant,  as  purchaser  of  the  land  at  the  commis- 
sioner's sale,  having  made  valuable  improvements  thereon,  the  jury, 
though  rinding  a  verdict  for  the  plaintiff,  in  conformity  to  the  act, 
also  reported  the  value,  in  money,  of  the  improvements  beyond  the 
amount  of  the  profits  derived  by  the  defendant  from  the  enjoyment 
of  the  land,  which  the  plaintiff  was  bound  to  pay  before  he  could 
obtain  the  possession  of  the  land.  In  such  case  it  certainly  never 
entered  into  the  mind  of  any  one  to  imagine  for  a  moment  that  the 
plaintiff,  after  paying  to  the  defendant  the  sum  of  money  reported 
by  the  jury,  and  obtaining  the  possession  of  the  land  under  the 
recovery  in  the  ejectment,  could  maintain  an  action  of  trespass  to 
recover  the  mesne  profits  of  it. 

We  therefore  think,  that  under  all  the  peculiar  circumstances  of 
this  case,  the  court  below  was  right  in  rejecting  the  evidence  offered 
by  the  plaintiffs,  as  mentioned  in  the  bill  of  exceptions. 

Judgment  affirmed. 


Harvey  against  Hackley. 

To  entitle  a  defendant  to  recover  costs  from  a  plaintiff  upon  a  plea  of  tender,  he 
must  not  only  have  tendt-re'l  the  amount  due  to  the  plaintiff,  but  must  have  obtained  a 
rule  to  enable  him  to  bring  the  money  into  court. 

ERROR  to  the  common  pleas  of  Litzerne  county. 

Benjamin  Harvey  against  Hackley  and  Knapp.  Appeal  from 
the  judgment  of  a  justice  of  the  peace  by  the  defendant.  The 
declaration  filed,  was  for  money  had  and  received;  defendants 
pleaded  non  assum/ifiernnl,  payment  with  leave,  &c.,  and  set-off; 
to  which  they  subsequently  added  the  plea  of  "  tender,"  by  leave 
of  the  court.  Issues  joined  on  all  the  pleas  The  jury  found  "  for 
the  defendants;  the  plaintiff  to  receive  the  sum  of  26  dollars  60  cents, 
tendered  before  suit  brought  and  now  in  court."  The  plaintiff, 
after  verdict,  having  taken  the  money  tendered  out  of  court,  the 
court  directed  judgment  to  be  entered  for  the  defendants  with 
costs. 

Errors  assigned. 

1.  The  court  should  have  rendered  a  judgment  for  the  plaintiff, 
for  the  amount  tendered  without  costs. 

2.  The  court  erred  in  rendering  a  judgment  for  the  defendants 
for  costs. 

Conyngham,  for  plaintiff  in  error,  cited  the.  Act  o/"1705;  Purd. 
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Dig.  210;   Tidd's  Prac.  567;  10  Serg.  8f  Rawle  17;  3  Crunch 
280;  4  Sinn.  5;  1  Penns.  Rep.  461. 

Greenough,  for  defendants  in  error,  cited  Tidd's  Prac.  1007, 
(8  «/.);  1  Cranch.  321;  12  JbAn*.  274. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Had  the  defendant,  under  the  plea  of  tender, 
paid  the  money  into  court,  and  also  the  costs  up  to  that  time,  on 
the  common  rule,  the  plaintiff,  by  determining  to  proceed  for  more, 
would,  on  a  verdict  finding  no  more  due,  have  been  liable  to  the 
costs  from  the  time  of  such  payment  into  court.  This  has  long 
been  the  established  practice  of  the  English  courts,  and  has  been 
adopted  in  our  own.  2  Dall.  1 90.  But  in  the  present  case  no 
application  appears  to  have  been  made  by  the  defendant,  to  bring 
the  sum  tendered  into  court,  nor  any  rule  of  court  obtained,  and 
he,  therefore,  cannot  claim  the  benefit  of  this  practice.  The  case 
must  turn  upon  the  act  of  assembly  of  1705,  sect.  2,  which  enacts, 
that  in  all  cases  where  a  tender  shall  be  made,  and  full  payment 
offered,  by  discount  or  otherwise,  in  such  specie  as  the  party  by 
contract  or  agreement  ought  to  do,  and  the  party  to  whom  such 
tender  shall  be  made,  doth  refuse  the  same,  and  yet  afterwards 
will  sue  for  the  debt  or  goods  so  tendered,  the  plaintiff  shall  not 
recover  any  costs  in  such  suit.  It  seems,  by  the  verdict  in  this 
case,  that  the  money  was  in  court,  but  when  paid  in  does  not  ap- 
pear; nor  that  the  costs  to  that  time  were  paid;  nor  indeed  would 
even  this  be  material,  if  not  done  regularly  by  rule  of  court.  The 
plaintiff,  in  such  case,  is  still  compelled  to  go  on,  and  obtain  a 
verdict  for  the  sum  really  due  and  his  costs,  because  a  payment 
into  court,  irregularly  made,  cannot  be  recognized.  The  judgment, 
therefore,  should  have  been  entered  for  the  defendant  without 
costs. 

Judgment  for  the  defendant  for  costs  reversed,  and  judgment 
for  the  defendant  without  costs. 


vi. — 2  i 
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Armstrong  against  Burrows. 

A  deposition  is  not  admissible  in  evidence,  if  it  be  made  to  appear  that  the  witness 
was  not  sworn  until  after  his  testimony  was  reduced  to  writing.  But  if  the  party  do 
not  make  the  objection  before  the  justice,  it  will  be  considered  as  waived. 

Upon  the  trial  of  a  cause,  in  which  the  date  of  a  receipt  is  the  material  matter  in 
issue,  evidence  of  the  receipt  of  money  by  the  party,  at  the  time  when  he  alleges  the 
receipt  to  be  dated,  is  not  irrelevant. 

To  decipher  illegible  letters  or  figures  in  a  paper  material  to  the  issue,  belongs  to 
the  jury,  not  to  the  court. 

ERROR  to  the  common  pleas  of  Ly coming  county. 

This  was  an  action  of  debt  upon  a  note,  dated  the  24th  of  May 
1832,  for  the  payment  of  833  dollars  44  cents,  one  year  after  date, 
by  Burrows  and  Bryson  &  Co.,  against  George  S.  Armstrong  and 
John  Rankin. 

During  the  progress  of  the  trial,  the  plaintiffs  offered  in  evidence, 
the  deposition  of  Tunison  Coryell.  The  defendants  objected  to  it, 
on  the  ground,  among  others,  that  the  witness  had  not  been  sworn 
by  the  justice  until  after  the  deposition  had  been  reduced  to  writ- 
ing. It  appeared  the  parties  were  present  before  the  justice,  and 
cross-examined  the  witness.  The  court  overruled  the  objection, 
and  sealed  a  bill  of  exceptions. 

The  only  matter  in  dispute  on  the  trial,  was  as  to  the  date  of  a 
receipt  of  the  plaintiff.  The  defendants  gave  the  receipt  in  evi- 
dence, which  they  contended,  was  dated  the  24th  of  June  1834. 
The  plaintiff  contended  the  date  was  the  24th  of  January  1834, 
and  the  money  was  paid  on  another,  and  different  note.  The  dif- 
ficulty of  determining  the  date,  was  occasioned  by  the  fact  of  its 
being  illegible. 

In  order  to  show  that  the  defendant  was  in  funds,  on  the  24th  of 
January  1833,  when  the  plaintiff  alleges  the  receipt  is  dated,  they 
offered  a  receipt  of  the  defendant's  of  that  date,  to  the  superintend- 
ant  of  the  canal,  for  the  sum  of  515  dollars. 

The  defendants  objected  to  the  evidence,  but  the  court  overruled 
the  objection,  and  sealed  a  bill  of  exceptions. 

The  defendants  offered  in  evidence,  their  books,  kept  in  the 
hand-writing  of  Armstrong,  who  wrote  the  receipt,  for  the  purpose 
of  showing  the  general  character  of  the  hand-writing,  particularly 
having  reference  to  the  words,  January  and  June. 

The  plaintiff  objected  to  the  evidence,  and  the  court  rejected  it, 
and  sealed  a  bill  of  exceptions. 

The  court  charged  the  jury,  that  it  was  the  province  of  the 
court  to  construe  writings  given  in  evidence,  and  that  it  was  their 
opinion  that  the  receipt  was  dated  the  24th  of  January  1833.  But 
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if  the  jury  believed  that  it  was  so  dated  by  mistake  or  otherwise, 
and  that  the  money  was,  in  fact,  paid  in  June  1833,  they  should 
find  their  verdict  accordingly.  Verdict  for  plaintiff. 

The  errors  assigned,  were  to  the  opinion  of  the  court,  in  the 
several  bills  of  exception  and  their  charge  to  the  jury. 

Parsons  and  Ellis,  upon  the  bills  of  exceptions  to  evidence, 
cited  16  Serg.  $>  Rawle  214;  12  Serg.  fy  Rawle  10;  3  Penns. 
Hep.  41;  4  Serg.  #  Rawle  500;  1  Penns.  Rep.  179;  5  Sinn.  349; 
10  Serg.  $•  Rawle  110.  As  to  the  charge  of  the  court,  they  con- 
tended that  to  decipher  the  date  of  the  receipt  was  for  the  jury, 
and  not  for  the  court.  6  Con.  Eng.  Ch.  Rep.  216;  11  Wheat.  59. 

Armstrong  and  Bancroft,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Testimony  by  deposition  is  a  substitute  for  testi- 
mony by  oral  examination;  and  there  can  be  no  pretence  why  it 
should  not  be  given  at  an  examination  pursuant  to  a  rule,  as  it 
would  be  given  at  the  trial.  To  let  an  unsworn  witness  tell  his 
story  to  the  jury  first,  and  swear  him  to  the  truth  of  it  afterwards, 
would  be  undoubted  error;  and  why  would  it  not  be  so  to  pursue 
the  same  course  before  an  examiner?  In  every  indictment  of  per- 
jury, there  is  an  averment  that  the  defendant  was  first  sworn;  and 
on  every  commission  or  letter  of  instructions  accompanying  it, 
there  is  a  direction  to  let  the  oath  precede  the  examination.  The 
common  rule  is  the  authority  of  the  magistrate,  and  it  differs  less 
from  a  commission  in  substance  than  in  form.  This  is  not  an  un- 
important matter  in  practice.  The  obligation  of  an  oath  is  more 
vividly  present  with  the  conscience  when  its  sanction  has  already 
been  appealed  to,  than  when  it  is  barely  in  contemplation*  To  a 
conscientious  man  the  difference  would  indeed  be  unproductive  of 
consequences;  but  a  conscientious  man  would  be  a  safe  witness 
without  any  other  obligation  than  innate  love  of  truth.  Oaths  are 
not  for  the  just,  the  object  of  appealing  to  the  conscience  at  all, 
being  to  make  fear  tributary  to  justice.  Again,  a  witness  must  not 
offer  his  testimony  all  at  once,  (as  he  necessarily  would,  were  it 
reduced  to  writing  beforehand,)  if  for  no  other  reason,  because  the 
examination,  if  such  it  might  be  called,  would  proceed  too  fast  for 
deliberation  by  those  who  are  to  consider  of  the  course  of  exami- 
nation on  the  other  side.  Besides,  it  might  be  unsafe  to  give  a  dis- 
ingenuous witness  time  to  weave  an  artful  story  and  prepare  a 
colouring  for  it,  that  would  deceive  without  exposing  him  to  detec- 
tion or  the  risk  of  temporal  censure.  If  there  is  a  chance  of  truth 
from  such  a  man,  it  is  in  having  his  story  in  off-hand  terms,  and 
without  adaptation  to  anticipated  points  of  cross-examination. 
Depositions  in  the  hand-writing  of  counsel,  have  been  held  incom- 
petent;, but  it  would  be  impossible  to  say  what  influences  might 
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have  been  felt  in  the  concoction  of  testimony  reduced  to  writing 
by  the  witness,  or  how  far  the  preceding  rule  might  have  been  in- 
tentionally eluded.  Depositions  are  conceded  to  be  more  open  to 
abuse  than  oral  testimony;  and  it  is  for  this  reason  that  they  were 
introduced  into  courts  of  common  law  avowedly  as  secondary  and 
only  in  cases  of  extreme  necessity,  though  their  great  convenience 
has  brought  them  into  general  use.  "  For  a  rogue,"  it  is  said 
in  Madd.  Cfi.  330,  "a  viva  voce  examination  is  the  best;  but  for 
an  honest  man,  depositions  coolly  and  deliberately  made,  seem  pre- 
ferable." It  is  for  the  rogue,  however,  that  the  preventive  appa- 
ratus of  the  law  is  intended.  But  we  may  have  all  the  convenience 
of  which  the  practice  is  susceptible,  without  relaxing  those  forms 
of  procedure  which  experience  has  shown  to  be  the  best  preserva- 
tives of  purity;  and  though  I  would  neither  encourage  a  laxity  so 
dangerous  as  the  practice  pursued  in  this  instance,  nor  exact  the 
strictness  observed  by  an  examiner  in  chancery,  it  is  not  too  much 
to  require  the  witness  to  be  sworn  in  the  first  place,  and  his  testi- 
mony to  be  taken  down,  as  it  falls  from  him,  by  the  magistrate  or 
an  impartial  substitute.  Had  this  deposition,  therefore,  been  taken 
ex  parte,  or  had  objection  to  the  course  pursued  been  made  before 
the  magistrate,  it  must  have  prevailed  here;  but  the  objection  of  the 
counsel  in  attendance  went  to  another  point,  and  we  must  consider 
the  present  to  have  been  waived. 

The  receipts  of  the  24th  of  January  and  17th  of  June  1833, 
seem  not  to  have  been  entirely  irrelevant,  showing,  as  they  did, 
that  the  defendants  were  in  funds  at  the  periods  which  the  plain- 
tiffs insist  were  those  of  actual  payment.  On  the  other  hand,  I  see 
no  objection,  at  present,  to  the  two  entries  in  the  hand-writing  of 
Armstrong,  made  in  the  course  of  his  business,  when  the  present 
controversy  was  not  foreseen,  to  show  the  habitual  character  of  his 
writing^  but  the  note  to  Mr  Parsons,  of  the  18th  of  June  1834, 
written  since  the  commencement  of  the  suit,  was  for  that  reason 
inadmissible. 

The  matters  objected  to  in  the  charge,  consist,  with  one  excep- 
tion, in  opinions  as  to  facts,  which  are  not  subjects  of  error,  or  law 
so  plainly  right  as  to  be  incontrovertible.  But  that  the  court  as- 
sumed an  exclusive  right  to  decipher  the  contested  letters,  is  both 
true  and  fatal.  It  doubtless  belongs  to  it  to  interpret  the  meaning 
of  written  words;  but  this  extends  not  to  the  letters,  for  to  interpret 
and  to  decipher  are  different  things.  A  writing  is  read  before  it  is 
expounded,  and  the  ascertainment  of  the  words  is  finished  before 
the  business  of  exposition  begins.  If  the  reading  of  a  judge  were 
not  matter  of  fact,  witnesses  would  not  be  heard  in  contradiction 
of  it;  and  though  he  is  supposed  to  have  peculiar  skill  in  the  mean- 
ing and  construction  of  language,  neither  his  business  nor  learning 
is  supposed  to  give  him  a  superior  knowledge  of  figures  or  letters. 
His  right  to  interpret  a  paper  written  in  Coptic  characters,  would 
be  the  same  that  it  is  to  interpret  an  English  writing;  yet  the  words 
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would  be  approached  only  through  a  translation.     The  jury  were, 
therefore,  not  only  legally  competent  to  read  the  disputed  word, 
but  bound  to  ascertain  what  it  was  meant  to  represent. 
Judgment  reversed,  and  a  venire,  facias  de  novo  awarded. 


Kennedy  against  Daily. 

In  an  action  of  ejectment  involving  the  validity  of  a  treasurer's  sale  for  taxes,  it 
appeared  from  the  commissioners'  unseated  land  book,  that  the  taxes  for  which  the 
land  had  been  sold,  were  marked  "  paid:"  it  was  held  to  be  competent  for  the  purcha- 
ser to  prove,  that  such  entry  was  made,  after  the  sale  to  him,  and  that  the  payment 
was  out  of  the  purchase  money. 

Residence  without  cultivation  or  cultivation  without  residence,  or  both,  constitutes 
seated  land  ;  and  as  such,  it  is  exempt  from  the  operation  of  the  law  which  regulates 
the  sale  of  unseated  land  for  the  payment  of  taxes. 

An  accidental  or  temporary  suspension  of  the  actual  occupation  of  land,  does  not 
place  it  in  such  a  condition  as  would  authorize  a  sale  of  it  for  taxes  as  unseated. 

Whether  a  tract  of  land  be  seated  or  unseated,  can  never  depend  upon  the  amount 
of  the  product  of  the  land,  which  might  be  distrained  for  the  payment  of  the  tax ;  if  it 
be  cultivated  at  all,  it  subjects  the  person  of  the  cultivator  to  liability  for  the  tax,  and 
whenever  this  is  the  case,  there  is  no  such  specific  charge  upon  the  land  as  would 
subject  it  to  sale  as  unseated.  It  is  not  a  valid  objection  to  a  treasurer's  deed  for  un- 
seated land  sold  for  taxes,  that  it  was  acknowledged  after  the  treasurer  went  out  of 
office. 

ERROR  to  the  common  pleas  of  Tioga  county. 

This  was  an  action  of  ejectment  for  four  hundred  acres  of  land, 
by  the  heirs  at  law  of  Robert  Kennedy,  deceased,  against  John 
Daily. 

The  plaintiffs  gave  in  evidence  a  patent  for  the  land,  to  Robert 
Kennedy,  dated  the  15th  of  January  1813,  and  proved  that  he 
died  intestate,  and  they  were  his  heirs  at  law. 

Defendant  claimed  the  land  by  virtue  of  a  treasurer's  sale  of  it 
for  taxes,  to  him ;  and  gave  in  evidence  the  books  of  the  commis- 
sioners' office,  to  show  that  the  land  had  been  regularly  assessed 
as  unseated,  for  the  years  from  1816  to  1821  inclusive,  and  that  it 
had  been  sold  for  the  payment  of  these  taxes  by  John  Beecher, 
treasurer  of  the  county,  to  John  Daily,  the  defendant,  who  received 
a  deed  therefor,  dated  the  llth  of  June  1822.  Each  part  of  this 
evidence  as  it  was  offered,  was  objected  to  for  some  irregularity, 
but  the  objections  were  all  overruled.  The  only  ones  of  sufficient 
importance  to  be  noticed,  were  two.  In  the  commissioners'  unseated 
land  book,  opposite  this  tract  of  land,  in  the  name  of  Robert  Ken- 
nedy, and  opposite  the  amount  of  tax  assessed  upon  it,  was  marked 
"  paid."  This,  the  plaintiff  contended,  was  conclusive  evidence 
that  the  tax  had  been  paid  by  the  owner,  and  that,  therefore,  the 
sale  was  void.  But  the  defendant  offered  to  prove,  that  that  entry 
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had  been  made  after  the  treasurer's  sale  to  him,  and  in  consequence 
of  his  purchase  money  having  been  applied  to  the  payment.  The 
plaintiff  objected  to  this  evidence,  but  the  court  overruled  the  ob- 
jection, and  sealed  a  bill  of  exceptions.  When  the  defendant 
offered  in  evidence  the  deed  of  John  Beecher,  treasurer,  to  John 
Daily,  dated  the  llth  of  June  1822,  and  acknowledged  the  18th  of 
February  1822,  the  plaintiff  objected  to  it,  on  the  ground  that  it 
was  acknowledged  after  John  Beecher,  the  treasurer,  went  out  of 
office,  and  when  Thomas  Putman  was  treasurer  of  the  county; 
the  court  overruled  the  objection,  and  sealed  a  bill  of  exceptions. 

The  following  points  were  made  by  the  plaintiff,  upon  which 
they  were  requested  to  charge  the  jury. 

1.  That  if  the  jury  believe  that  John  Daily  had  removed  off 
the  tract  in  controversy,  in  the  years  1818,  1820  and  1821,  but  still 
kept  up  his  fence  around  the  cleared  land,  and  cultivated  the  same 
by  raising  grass  or  grain  on  the  land,  it  was  seated  in  contempla- 
tion of  law,  and  could  not  be  sold  for  taxes. 

To  which  the  court  answered:  If  the  crops  or  profits  of  the 
place,  were  sufficient  to  pay  the  taxes,  this  proposition  would  be 
correct;  otherwise,  it  would  not. 

2.  That  the  accidental  or  temporary  suspension  of  the  actual 
occupancy  of  land,  does  not  place  it  in  such  a  condition,  as  will 
authorize  a  sale  of  it  for  taxes  as  unseated;  and  if  the  jury  believe 
that  Daily  was  absent  from  the  land  in  1818,  but  returned  there 
again  in  1819,  such  a  suspension  of  possession  would  not  render 
the  tract  unseated. 

To  which  the  court  answered:  If  Daily  moved  on  the  place, 
in  1819,  and  continued  there,  this  proposition  would  be  correct, 
but  if  he  only  went  into  the  house  for  a  few  weeks,  without  intend- 
ing to  remain,  whilst  he  could  procure  another  house,  and  then 
moved  off,  and  did  not  return,  the  jury  might  say  whether  he 
abandoned  it. 

The  opinion  of  the  court  in  the  admission  of  the  evidence,  as 
contained  in  the  several  bills  of  exceptions,  and  in  their  answers  to 
the  plaintiffs'  points  were  assigned  for  error. 

Parsons,  for  plaintiff  in  error,  as  to  the  acknowledgment  of 
the  deed  by  the  treasurer,  after  he  was  out  of  office,  cited  Purd. 
Dig.  437;  14  Serg.  Sf  Raiole  125.  As  to  the  answers  of  the  court 
to  the  points,  cited  5  Watts  441 ;  2  Watts  421 ;  10  Serg.  fy  Rawle 
254;  12  Serg.  fy  Rawle  300;  9  Serg.  fy  Rawle  109. 

Williston,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  an  action  of  ejectment  to  recover  a  tract 
of  land  in  the  county  of  Tioga,  containing  four  hundred  and  one 
acres,  surveyed  on  a  warrant,  in  the  name  of  Robert  Kennedy. 
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The  plaintiffs,  who  are  the  heirs  of  Robert  Kennedy,  after  proof 
that  he  died  intestate,  rested. 

The  defendant  claimed  title  under  a  sale  as  an  unseated  tract  for 
payment  of  taxes.  He  offered  evidence  to  show  that  the  land  was 
regularly  assessed  from  the  year  1816  to  1821  inclusive;  all  of  which, 
although  opposed  by  the  plaintiffs,  was  properly  received  by  the 
court.  The  principal  objection  relied  on  was,  that  it  appeared,  from 
the  commissioners'  unseated  land  books,  and  from  the  documents 
themselves,which  were  offered  in  evidence,  the  taxes  were  paid.  But 
to  this  the  defendant  replied,  that  although  marked  paid,  yet  that 
the  entries  were  made  after  the  land  was  sold,  and  that  the  taxes  were 
in  truth  paid,  not  by  the  owner,  but  by  the  purchase  money  arising 
from  the  sale  of  the  land,  at  the  treasurer's  sale.  The  argument  of 
the  plaintiff  proceeds  on  the  ground  that  the  entries  so  made  were 
conclusive  evidence  of  the  payment  of  taxes,  by  the  owner;  but 
this,  although  prima  facie  evidence  of  that  fact,  was  open  to  ex- 
planation by  whom  and  in  what  manner  the  payment  was  made, 
whether  by  the  owner  or  by  the  money  arising  from  the  sale.  It 
would  seem  to  have  been  the  practice  in  that  county  to  make  the 
same  entry,  whether  the  taxes  were  paid  by  the  owner  or  in  the 
manner  stated.  As  it  was  a  fact  for  the  jury  to  decide,  we  see  no 
error,  either  in  the  admission  of  the  evidence  or  in  the  answer  of 
the  court,  on  this  part  of  the  case. 

The  plaintiff  also  excepts  to  the  admission  of  the  treasurer's  deed 
to  Daily.  The  exception  is  taken  on  the  second  section  of  the  act 
of  the  13th  of  March  1815,  which  provides  that  when  the  treasurer 
who  makes  sale  of  unseated  land  shall  die,  or  be  removed  from 
office  before  he  executes  a  deed  to  the  purchaser,  it  shall  be  the 
duty  of  the  treasurer  to  execute  the  deed  and  perfect  the  title.  This 
case  does  not  come  within  the  purview  of  that  section  which  pro- 
ceeds upon  a  principle  of  necessity.  The  same  treasurer  who  made 
the  sale  executes  the  deed,  and  this  is  the  constant  practice  in  the 
case  of  sheriffs,  who  acknowledge  deeds  of  land  sold  by  them  after 
the  time  for  which  they  have  been  elected.  We  see  nothing  wrong 
in  the  practice,  and  to  cast  a  doubt  on  it  now  would  unsettle  the 
title  to  many  estates  held  under  titles  so  acknowledged  by  the  she- 
riffs. There  is  no  error  in  this  part  of  the  case,  and  this  disposes 
of  the  bills  of  exceptions,  and  the  answer  to  the  first  point. 

The  counsel  for  the  plaintiff  has  propounded  various  points  to 
the  court,  the  answers  to  which  form  the  subject  of  many  excep- 
tions. I  shall  not  examine  in  detail  all  the  exceptions,  but  shall 
content  myself  with  observing  that  we  perceive  no  error,  unless  in 
the  answer  to  the  seventh  and  ninth  points.  The  court,  among 
other  things,  were  requested  to  instruct  the  jury  that  if  they  believed 
that  John  Daily  had  removed  off  the  tract  in  controversy  in  the 
years  1818,  1820  and  1821,  but  still  kept  up  his  fence  around  the 
cleared  land,  and  cultivated  the  same  by  raising  grass  or  grain  on 
the  land,  it  was  seated  in  contemplation  of  law.  And  again,  that 
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the  accidental  or  temporary  suspension  of  the  actual  occupancy  of 
land  does  not  place  it  in  such  a  condition  as  will  authorize  a  sale 
of  it  for  taxes  as  unseated;  and  if  the  jury  believe  that  Daily  was 
absent  from  the  land  in  1818,  but  returned  there  again  in  1819, 
such  a  suspension  of  possession  would  not  render  the  tract  unseated. 
To  each  of  these  questions  the  plaintiff  was  entitled  to  a  distinct 
affirmative  answer,  without  any  qualification  whatever.  Unseated 
lands  only  can  be  sold  for  payment  of  taxes.  There  is  no  personal" 
liability  for  taxes  assessed  on  unseated  lands,  and  hence  the  neces- 
sity of  making  the  land  itself  bear  a  portion  of  the  burthen  of  taxa- 
tion. The  owner  of  unseated  lands  frequently  lives  at  a  distance, 
and  unless  some  person  resides  on  the  land,  or  is  in  some  other  way 
made  answerable  for  the  taxes,  the  collection  of  them  would  be  so 
inconvenient  and  expensive  as  to  amount  to  an  almost  total  ex- 
emption. To  avoid  this,  the  legislature  have  directed  that  the  land 
may  be  sold,  and  have  prescribed  the  mode  and  manner  of  sale. 
When,  however,  the  lands  are  seated,  no  such  necessity  exists,  as 
there  is,  in  contemplation  of  law,  a  person  who  is  personally  liable 
for  the  payment  of  the  tax.  The  taxes  assume  the  aspect  of  other 
debts,  and  may  be  collected  by  process  against  the  individual  who 
is  personally  liable,  for  payment.  In  all  controversies,  as  in  the 
present  instance,  it  becomes  an  important  inquiry  whether  the  land 
sold  was  seated  or  unseated,  at  the  time  it  was  assessed;  for  if  the  for- 
mer, it  has  been  repeatedly  decided  that  the  sale  is  void.  Jfajjjtiokely 
v.  Bo.ner.,  1  Serg.  4*  Rawle,  it  is  said,  that  the  precise  meaning  of 
the  term  "  unseated,"  as  applicable  to  land,  has  not  been  fixed. 
With  respect  to  one  case,  which  may  be  put,  and  which  is  the  one 
that  usually  presents  itself,  there  can  be  no  doubt.  When  a  family 
has  not  resided  on  the  land,  or  profits  have  never  been  received 
from  it,  it  will  undoubtedly  be  considered  as  unseated:  sughjsjba. 
situation  of  that  species  of  property  in  the  northern  and  western, 
counties  called  wild  land.  On  the  other  hand,  when  profits  con- 
tinue to  be  drawn  from  the  land,  although  no  family  reside  on  it, 
it  can,  with  no  propriety,  be  said  to  be  unseated.  There  are  two 
modes  in  which  wild,  uncultivated  land  may  be  made  to  assume 
the  character  of  seated  tracts;  and  both  these  modes  are  adverted 
to  in  the  case  cited.  1,  Where  a  family  has  resided  on  the  tract; 
and  2,  where  profits  are  drawn  from  the  land,  although  no  family 
resides  on  it.  In  other  words,  residence  without  cultivation,  or 
cultivation  without  residence,  or  both,  constitutes  that  species  of 
property  which  may  be  properly  denominated  seated,  and  as  such 
it  is  exempt  from  the  operation  of  the  acts  which  regulate  the  sale 
of  unseated  lands.  When  the  land  is  seated,  the  person  is  only 
liable  for  the  tax;  but  when  it  is  unseated,  there  is  no  personal  lia- 
bility, but  the  tax  is  laid  specifically  on  the  land,  and  not  on  the 
person  of  the  owner.  These  principles  are  distinctly  recognized  in 
all  the  subsequent  cases,  and  particularly  in  Shaeffer  v.  M'Cabe,  2 
Watts  421,  and  in  Harbison  v.  Jent,  Ibid.  124.  In  the  latter  case 
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the  court  decided,  in  the  very  language  of  the  last  point,  that  an 
accidental  or  temporary  suspension  of  the  actual  occupancy  of  the 
land  does  not  place  it  in  such  a  condition  as  will  authorize  a  sale  of 
it  for  taxes,  as  unseated.  On,  the  trial  of  Shaeffer  v.  M'Cabe,  2 
Wat  Is  421,  which  was  a  case  of  cultivation  without  residence,  I 
was  of  the  opinion,  and  so  charged  the  jury,  that  to  constitute  the 
land  seated,  the  profits  or  produce  must  be  equal  in  value  to  the 
tax.  In  commenting  on  that  opinion,  the  chief  justice  says:  "that 
in  regard  to  the  adequacy  of  the  produce  of  the  tax,  the  direction 
was,  perhaps,  too  favourable  to  the  appellant."  Subsequent  reflec- 
tion has  induced  me  to  change  the  opinion  which  I  then  expressed, 
and  to  adopt  that  which  is  indicated  in  the  remarks  of  the  chief 
justice.  The  rule  has  the  merit  of  simplicity,  and  exempts  it  from 
the  uncertainty  which  must  necessarily  arise  from  estimating  the 
value  of  the  products  so  as  to  determine  the  character  of  the  tract. 
Besides,  unless  this  be  the  rule,  the  tract  which  was  seated  this 
year,  by  the  mere  accumulation  of  the  taxes  would  be  unseated  the 
next,  which  would  cause  uncertainty  and  embarrassment,  without 
any  corresponding  advantages.  Cultivation,  without  regard  to  the 
value  of  the  products,  or  its  adequacy  to  discharge  the  taxes,  ren- 
ders the  cultivator  or  resident  personally  responsible,  and  exempts 
the  land  from  the  specific  charge  to  which  it  was  before  exposed; 
and  this,  in  law,  is  deemed  an  adequate  security,  though  nothing 
may  be  got  from  the  cultivator  of  the  soil.  It  has,  I  believe,  never 
been  doubted  that  residence,  of  itself,  makes  it  a  seated  tract;  and 
I  can  discern  no  reason  why  cultivation  should  not  have  the  same 
effect.  If  the  witnesses,  Culver  and  Neil,  (and  their  credibility  is 
for  the  jury,)  are  believed,  Daily  went  into  possession  of  the  tract 
in  the  latter  end  of  the  year  1816,  and  continued  to  reside  on  and 
cultivate  the  property  until  the  fall  of  1817.  From  the  moment, 
therefore,  his  residence  commenced,  the  land  ceaseji  to  be  unseated, 
and  Daily  became  personally  liable  for  the  taxes,  without  regard  to 
the  amount  he  received  from  the  produce  of  the  farm.  Nor  did 
the  land  cease  to  be  a  seated  tract  because  of  his  absence  from  the 
actual  occupancy  of  it  while  he  resided  at  the  Marsh,  at  the  Green- 
leaf  tract,  or  at  Starkweather.  It  is  of  no  manner  of  importance  in 
what  character  Daily  entered  into  possession,  whether  as  an  in- 
truder, or  under  the  contract  with  Mr  Morris,  the  agent  of  Kennedy; 
nor  is  it  material  what  was  the  value  of  the  produce  raised  on  the 
farm,  either  at  the  time  or  after  he  ceased  actually  to  reside  on  it. 
It  had  assumed  the  denomination  of  a  seated  tract  and  must  con- 
tinue so,  unless  abandoned  as  such  by  the  owner,  which  I  am  wil- 
ling to  admit  it  can  be  by  such  unequivocal  acts  or  declarations  as 
may  discharge  the  owner  or  occupier  from  personal  liability  and 
subject  the  land  again  to  a  specific  charge  for  the  payment  of  the 
tax.  Thus,  when  the  land,  although  once  seated,  has  been,  either 
from  barrenness  or  some  other  cause,  abandoned  for  a  long  time 
and  suffered  to  lie  waste.  When  this  happens,  it  may  be  left  to 
vi. — 2  K 
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the  jury  to  say  whether  the  owner  has  manifested  his  determination 
to  view  it  as  no  longer  a  seated  tract.  But  to  change  the  character 
of  a  tract  from  seated  to  unseated,  will  require  a  strong  case,  show- 
ing a  fixed  determination  of  the  owner  so  to  consider  it;  for  the 
primary  object  of  the  legislature  has  been  to  charge  the  person  and 
not  the  land,  when  the  person,  by  ordinary  means,  may  be  made 
responsible.  It  is  only  from  a  supposed  necessity  that  the  land  is 
subjected,  to  a  specific  charge ;  and  no  such  necessity  exists  where 
the  land  has  been  once  seated.  The  probability  is,  that  the  occu- 
pier or  cultivator  will  be  abundantly  able  to  pay  all  the  taxes  which 
may  be  assessed.  In  the  present  instance  it  cannot  be  pretended 
Daily  abandoned  the  land.  It  is  very  certain  the  owner  never  did. 
Although  absent  from  the  land,  he  continued  to  cultivate  it,  and 
kept  the  fences  in  repair.  One  of  the  witnesses,  Culver,  says,  he 
saw  the  fence  up  after  Daily  left  the  place,  grass  lying  in  the  swarth 
and  stacks  of  hay  in  the  old  house.  He  saw  vegetables  growing 
there,  and  turnips,  but  of  the  latter  he  is  not  certain. 

"  If  the  crops  or  profits  of  the  place,"  say  the  court,  in  answer  to 
the  seventh  point,  "  were  sufficient  to  pay  the  taxes,  it  would  be 
correct;  otherwise  it  is  not."  The  instruction  of  the  court  amounts 
to  this:  that  although  a  tract  of  land  may  be  seated,  yet  if  the  per- 
son remove  from  it,  and  sufficient  produce  is  not  raised  on  the  land 
to  pay  the  taxes,  it  ceases  to  be  a  seated  tract,  and  may  be  sold. 
In  this  direction  the  court  were  in  error;  and  in  the  answer  to  the 
ninth  point  the  court  were  bound  to  give  an  explicit  affirmative 
direction  to  the  jury;  for  it  is  expressly  decided  in  Harbesin  v.  Jack, 
before  cited,  that  the  accidental  or  temporary  suspension  of  the 
actual  occupancy  of  the  land,  does  not  place  it  in  such  a  condition 
as  would  authorize  a  sale  of  it,  for  taxes,  as  unseated:  nor,  in  the 
opinion  of  the  court,  would  the  absence  of  Daily  from  the  land  in 
1818,  and  his  return  to  it  in  1819,  be  such  a  suspension  of  possession 
as  would  render  the  tract  unseated.  Having  failed  to  give  such 
instruction,  there  was  error  also  in  this  part  of  the  charge. 

The  point  which  now  remains  to  be  noticed  is  the  first  error:  that 
in  not  reducing  the  reasons  of  the  opinion  to  writing,  on  request. 
This  point  was  expressly  decided  in  Morberger  v.  Hackenburg,  1 3 
Serg.  $•  Rawle  28,  where,  after  argument,  it  was  held,  that  such 
omission  is  not  error.  It  is  there  said,  in  executing  the  law,  which 
requires  the  reasons  to  be  filed,  every  judge  acts  on  his  own  re- 
sponsibility. If  the  suitor  is  aggrieved,  his  remedy  is  in  another 
tribunal. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Maus  against  Maus. 

If  a  plaintiff  do  not  avail  himself  of  a  legal  position,  but  joins  issues  and  puts  hio 
cause  to  a  jury  upon  matters  of  fact,  he  cannot  reverse  a  judgment  upon  the  finding  of 
the  jury,  because  that  legal  position  might  have  been  made  available  in  his  favour. 

ERROR  to  the  common  pleas  of  Columbia  county. 

Lewis  Maus  against  William  Montgomery,  administrator  of 
Philip  Maus,  with  notice  to  Elizabeth  Maus.  This  was  a  scire 
facias  to  revive  a  judgment  with  notice  to  the  terre-tenant  for  the 
purpose  of  charging  her  land. 

Hepburn  and  Merrill,  for  plaintiif  in  error. 
Frick  and  Bellas,  for  defendant  in  error. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion  of  the 
Court  which  was  delivered  by 

HUSTON,  J. — About  1806,  Philip  Maus,  deceased,  executed  a 
single  bill  to  Lewis  Maus.  About  March  1810,  Philip  made  his 
will,  devising  his  lands  in  specified  portions  to  his  daughter  Su- 
sanna, (intermarried  with  Strawbridge,)  and  his  sons  Lewis, 
Joseph,  and  George;  and  charging  George's  share  with  above  600 
dollars  and  other  things.  In  June  1810,  he  made  deeds  to  each  of 
those  children  for  the  same  lands,  and  it  would  seem  to  George, 
subject  to  the  same  charges.  To  three  of  the  children  those  deeds 
were  delivered,  and  also  possession;  or  they  were  in  possession 
before.  The  plaintiff  alleged  that  George  refused  to  accept  his 
deed;  he  lived  with  his  father.  The  defendant,  who  is  the  sister 
of  the  plaintiff,  and  devisee  of  George,  called  witnesses  to  prove, 
that  George  always,  from  its  date,  had  the  deed,  but  complained  of 
the  incumbrance  on  the  land  or  the  lines  of  it.  To  August  term 
1811,  a  suit  was  brought  in  the  name  of  Lewis  Maus,  for  Jacob 
Hachman  against  Philip  Maus,  debt  on  single  bill  not  exceeding  200 
dollars;  returned  served  on  the  27th  of  August  1812;  on  motion, 
judgment. 

It  was  proved  that  Philip  Maus,  soon  after  1810,  was  weak  in 
body  and  imbecile  in  mind,  and  did  no  business  of  any  kind. 

No.  44,  of  November  1813,  scire  facias  on  the  above  judgment, 
returned  scire  fed.  On  the  27th  of  January  1814,  defendant's 
death  suggested,  and  William  Montgomery,  his  administrator,  sub- 
stituted. The  paper  book  shows  nothing  more  done  on  this.  No. 
33,  of  April  1819,  scire  facias  against  William  Montgomery, 
administrator  of  Philip  Maus;  on  the  20th  of  April  1819,  on  mo- 
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tion,  judgment.  No.  12,  to  August  1819,  fieri  facias;  at  Novem- 
ber 1819,  an  affidavit  and  exceptions  filed,  judgment  opened,  arid 
levy  and  sale  stayed,  and  this  continued  on  the  argument  list  until 
April  1821.  Though  on  the  execution  docket  of  November  1819, 
there  is  an  entry  of  rule  dismissed  by  consent.  There  was  a  ven- 
ditioni  expo  nuts,  but  no  notice  was  taken  of  this  in  the  argument; 
probably  the  levy  was  of  some  trifling  personal  property.  George 
Maus  died  before  1829,  having  devised  his  land  to  the  defendant. 
There  was  no  question,  but  that  he  lived  on  the  tract  as  sole  owner 
from  the  death  of  his  father  in  1813. 

No.  101,  of  April  term  1829,  scire  facias  against  Montgomery, 
administrator,  &c,,  and  on  motion,  judgment.  And  also  to  April 
1829,  fieri  facias,  levied  on  Joseph  and  Elizabeth's  land,  judg- 
ment, and  not  condemned.  No.  16,  of  January  1833,  ficirejucius 
to  continue  the  lien,  with  notice  to  Lewis  Maus,  Joseph  Maus, 
Elizabeth  Maus,  and  Philip  Strawbridge. 

Lewis  Maus,  who  was  plaintiff,  and  also  one  of  the  defendants 
put  in  no  plea.  The  other  three  defendants  pleaded  several  pleas. 
See  this  case,  5  Watts  315. 

On  the  trial  before  the  court  and  jury,  issue  was  joined,  and 
evidence  given  on  the  following  disputed  points.  1.  Whether 
Lewis  Maus  did  not  obtain  the  original  note  from  his  father  for  a 
special  purpose,  and  afterwards  assign  it  to  his  father-in-law,  Jacob 
Bachman;  whether  Bach  man  and  Lewis  did  not  promise  to  the 
old  man  to  return  the  bond,  and  it  was  clearly  proved,  that  Bach- 
man's  executors  did  not  claim  it,  but  reassigned  it  to  Lewis  in 
1817.  It  was  also  contended,  that  the  will  and  deeds  of  old 
Philip,  were  intended  to  close  and  satisfy  all  claims  by  his  children 
against  him;  and  that  Lewis  so  understood  it,  and  accepted  the 
property  given  to  him.  Other  matters  were  suggested  as  estoppels, 
viz:  the  judgment  against  old  Philip,  but  instead  of  relying  on 
that,  the  plaintiff  joined  issue  on  the  truth  of  the  pleas.  The  state 
of  the  old  man's  mind,  and  the  service  on  a  man,  who,  perhaps, 
did  not  understand  it;  and  the  judgment  without  appearance  or 
plea,  or  rule  to  plead,  the  strange  mode  of  disposing  of  the  motion 
to  open  the  judgment,  on  the  scire  facias,  were  matters  which 
might  induce  a  court  to  leave  the  cause  on  the  facts  on  which  par- 
ties had  joined  issue;  and  not  to  strain  the  law  to  give  the  party 
the  benefit  of  points  which  he  had  waived  by  his  replications  to 
the  pleas. 

The  facts  were  for  the  consideration  of  the  jury.  On  a  writ  of 
error  we  have  nothing  to  do  with  the  verdict ;  we  cannot  grant 
a  new  trial,  though  we  should  think  the  verdict  against  the  weight 
of  evidence. 

The  court  below  gave  a  passing  notice  to  another  matter,  not 
relied  on,  but  which,  if  the  cause  went  back,  must,  perhaps,  be 
conclusive  against  the  plaintiff.  If  the  docket  entries  are  correct, 
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the  first  levy  was  ended  in  1819;  and  no  proceeding  until  1829, 
when  a  scire  Jacius  was  served  on  the  administrators  of  Philip; 
now,  as  I  understand  all  the  testimony,  George,  from  the  death  of 
his  father,  before  January  term  18)4,  claimed  as  purchaser,  and 
held  as  a  purchaser,  and  neither  the  scire  facias  of  1819  or  1829, 
was  served  on  him  or  his  devisee.  And  as  I  understand  the  law 
and  the  decisions  on  it,  a  scive  facias  to  continue  the  lien  has  no 
effect  on  a  purchaser  in  fee,  on  whom  it  is  not  served.  Perhaps, 
this  point  not  having  been  made  below,  the  paper  book  may  not 
have  been  correct  and  misled  me. 

The  points  submitted,  however,  whether  Lewis  has  always 
been  the  owner  of  the  single  bill,  or  is  now  the  holder;  whether 
it  ever  was  a  debt,  or  if  it  was,  whether  it  has  long  since  ceased  to  be 
one:  and  whether,  even  if  the  deed  to  George  was  in  part  volun- 
tary, yet  accepted,  was  good  against  a  voluntary  bond,  must  have, 
on  the  pleadings,  been  submitted  to  the  jury;  and  we  see  no  error 
against  the  plaintiff  in  the  remarks  of  the  court  to  the  jury. 

Judgment  affirmed. 


Ellis  against  Brewster. 

The  court  of  common  pleas  has  not  jurisdiction  of  an  appeal  by  a  defendant  from 
the  judgment  of  a  juntice  of  the  peace  for  a  sum  less  than  five  dollars  and  thirty-three 
cents,  where  no  cross  account  is  set  up,  and  no  greater  sum  is  in  dispute. 

ERROR  to  Bradford  county. 

James  Brewster  against  Joseph  H.  Ellis.  Appeal  from  the  judg- 
ment of  a  justice.  The  plaintiffs  demand  was  for  four  dollars 
before  the  justice,  and  the  judgment  was  in  his  favour  for  that 
sum;  the  defendant  appealed.  The  cause  was  tried  in  the  com- 
mon pleas,  and  the  defence  was,  that  the  plaintiff's  claim  arose  out 
of  a  partnership  transaction,  and  therefore  account  render,  of  which 
a  justice  had  no  jurisdiction,  Avas  the  appropriate  remedy;  but  the 
court  below,  being  of  a  different  opinion,  the  cause  went  to  the 
jury,  who  found  a  verdict  for  the  plaintiff's  claim. 

The  same  point  was  argued  in  this  Court. 

PER  CTJRIAM.  We  think  it  our  duty  to  interpose  on  a  ground 
not  taken  by  counsel.  The  defendant  below,  appealed  from  the 
judgment  of  a  justice  against  him  for  four  dollars;  and  it  does  not 
appear  from  any  cross  demand  set  up  before  the  magistrate,  or  in 
the  common  pleas,  that  more  was  in  dispute:  so  that  the  common 
pleas  could  not  rightfully  hold  jurisdiction  of  the  appeal.  The 
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judgment  is  therefore  reversed,  the  apeal  quashed,  and  the  record 
remitted  to  have  the  judgment  of  this  court  carried  into  execution. 
Judgment  reversed. 


Williams  against  Maus. 

The  appointment  of  a  trustee  by  the  court  of  another  state,  in  the  room  of  a  deceased 
trustee,  to  whom  land  in  Pennsylvania  had  been  conveyed,  vests  no  title  to  the  land 
in  the  trustee  thus  appointed,  so  as  to  enable  him  to  maintain  ejectment  for  it. 

WRIT  of  error  to  the  court  of  common  pleas  of  Columbia 
county. 

James  West,  a  citizen  of  the  state  of  Maryland,  and  resident  of 
the  city  of  Baltimore,  being  indebted  in  divers  sums  of  money  to 
different  persons,  and  claiming  to  be  the  owner  of  considerable  pro- 
perty, of  which  the  land  in  question  was  a  part,  by  his  deed  of  con- 
veyance, bearing  date  the  21st  of  November  1805,  assigned  and 
conveyed  the  same  to  Humphry  Pierce  and  Alexander  M'Donald, 
of  the  city  of  Baltimore,  for  the  purpose  of  selling  it  and  paying 
his  debts  with  the  moneys  arising  therefrom.  The  defendant  being 
in  possession  of  the  land  at  the  commencement  of  this  suit,  and 
sometime  previous  thereto,  and  claiming  to  hold  it  adversely  to  the 
title  transferred  by  West  to  Pierce  and  M'Donald,  they  brought 
this  action  of  ejectment  against  him  in  the  common  pleas  of  Colum- 
bia county,  where  the  land  is  situate,  in  order  to  recover  the  pos- 
session thereof.  Pending  the  action,  they  both  died,  first  Pierce 
and  then  M'Donald.  After  which,  upon  application  of  the  credi- 
tors of  West,  to  the  county  court  of  Baltimore,  that  court  appointed 
Nathaniel  Williams  of  the  city  of  Baltimore,  a  trustee  in  the  place 
of  Pierce  and  M'Donald,  declaring  the  title  to  the  trust  property 
remaining  undisposed  of,  to  be  vested  in  him.  This  being  done, 
the  deaths  of  Humphry  Peirce  and  M'Donald  were  afterwards 
suggested  on  the  record  of  this  action,  and  Nathaniel  Williams, 
upon  his  allegation  that  he  was  the  next  in  interest,  was  substituted 
in  the  place  of  Pierce  and  M'Donald,  agreeably  to  the  act  of  as- 
sembly, which  provides,  that  no  writ  of  ejectment  shall  abate,  by 
reason  of  the  death  of  the  plaintiff  or  defendant. 

On  the  trial  of  the  cause,  the  plaintiff,  after  showing  that  by  a 
patent  from  the  commonwealth  of  Pennsylvania,  and  divers  sub- 
sequent deeds  of  conveyance,  the  legal  title  to  the  land  had  become 
vested  in  James  West,  who  transferred  the  same,  as  was  also 
shown,  in  the  manner  already  mentioned  to  Pierce  and  M'Donald, 
then  offered  to  read  in  evidence  to  the  jury  the  exemplification  of  a 
record  of  the  proceedings  had  in  the  Baltimore  county  court  of  the 
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state  of  Maryland,  authenticated  in  due  form,  showing  the  deaths 
of  Humphry  Pierce  and  Alexander  M' Donald,  the  plaintiffs,  and 
the  appointment  of  Nathaniel  Williams,  as  trustee  in  their  place, 
who  is  thereby  declared  to  be  fully  invested  with  the  legal  title  to 
all  the  trust  property  remaining  undisposed  of,  and  mentioned  in 
the  deed  aforesaid,  from  West,  to  Pierce  and  M 'Donald,  which 
included  the  land  in  dispute.  The  defendant's  counsel,  however, 
objected  to  this  exemplification's  being  read  in  evidence,  and  the 
court  below  (Lewis,  president)  overruled  the  evidence,  to  which 
the  plaintiff's  counsel  took  a  bill  of  exception.  And  this  is  the  only 
matter  assigned  for  error. 

Donnell,  for  plaintiff  in  error,  cited  2  Mad.  Cha.  162;  Willes 
on  Trusts  145. 

Frick,  contra,  cited  Story's  Conflict  of  Laws  380,  416,  419, 
450,  4f>8. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  evidence  offered  here,  was  objected  to,  on 
the  ground  that  a  court  of  the  state  of  Maryland  had  no  authority 
to  entertain  such  a  proceeding  in  regard  to  lands  lying  beyond  her 
territorial  limits,  and  therefore  could  make  no  order  or  decree,  that 
would  affect  the  title  thereto,  or  transfer  it  from  him  in  whom  it 
then  remained,  to  any  other.  And  unless  the  decree  of  the  Balti- 
more county  court  were  to  have  this  effect,  it  was  perfectly  obvious, 
that  it  did  not  tend  to  prove  that  Nathaniel  Williams,  who  was 
then  claiming  to  recover  the  land  in  question,  had  any  title  to  it; 
and  therefore  ought  to  be  considered  irrelevant  and  inadmissible. 

According  to  the  maxim, extra  territor'uim  jus  dicenti  impune 
non  parefitr,  it  would  certainly  seem,  that  no  sovereignty  could 
claim  to  bind  or  change  the  right  to  real  or  any  immoveable  estate 
lying  without  its  territorial  limits,  and  had  therefore  no  reason  to 
expect  that  such  a  decree,  if  made,  would  be  regarded  by  the  tri- 
bunals of  the  state  rei  silse.  In  short,  it  cannot  be  treated  other- 
wise than  as  a  mere  nullity  by  those  tribunals,  consistently  with  a 
proper  respect  for  their  own  authority,  and  the  obligation,  which 
they  owe  to  their  own  sovereignty  to  maintain  all  its  rights  unim- 
paired. 

In  England,  where  a  court  of  chancery,  when  having  jurisdiction 
over  the  person  of  a  bankrupt,  has  gone  a  great  length  in  coercing 
him  to  furnish  the  assignees  under  the  commissioners  with  the 
means  of  possessing  themselves  of  all  his  estate,  yet  it  has  refused 
to  compel  him  to  execute  an  assignment  of  debts  due  to  him  in 
America,  though  the  American  government  had  refused  to  take 
any  notice  of  the  rights  of  the  assignees  under  the  bankrupt  laws 
of  England.  Ex  parte  Blakes,  1  Cox  398.  Nor  Avill  he  be  com- 
pelled to  convey  to  the  assignees  his  real  estate  lying  in  Scotland, 
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Selkrig  v.  Davies,  2  Dow.  245.  And  as  to  the  real  estate  of  an 
English  bankrupt,  lying  in  another  country,  under  the  dominion  of 
a  foreign  government,  it  was  never  supposed  that  even  the  English 
parliament,  in  the  full  exercise  of  all  its  omnipotericy,  could  make 
a  law  that  would  transfer  or  divest  him  of  his  right  thereto,  con- 
trary to  the  regulations  of  the  country  where  it  was  situate.  To 
suppose  that  such  a  thing  could  be  done  under  any  circumstances, 
would  be  in  direct  contradiction  to  the  universally  received  axiom, 
that  every  state  possessing  an  exclusive  sovereignty  and  jurisdic- 
tion within  its  own  territory  necessarily  has  the  power  of  making 
laws,  which,  when  passed,  affect  not  only  all  the  persons,  but 
likewise  all  the  property,  whether  real  or  personal,  within  its  own 
territory;  and  hence  it  is,  that  these  laws  become  the  rule  of  deci- 
sion for  all  questions  which  arise  there.  Campbell  v.  Hall,  Coiup. 
208.  And  in  conformity  to  this  principle,  it  is  said  by  Lord  Mans- 
field in  Robinson  v.  Bland,  1  Bl.  Rep.  259:  "Landed  property 
must  be  governed  by  the  local  law;  in  consequence  whereof,  deeds 
and  wills  made  in  Paris,  to  convey  lands  in  England,  must  be 
made  and  interpreted  according  to  our  law<t."  And  agreeably 
thereto,  it  would  seem  to  be  regarded  as  a  settled  rule  in  the  United 
States,  that  any  title  or  interest  in  land  or  real  estate,  can  only  be 
acquired  or  lost  in  the  way  directed  by  the  law  of  the  place  where 
the  same  is  situate.  Story's  Con.  of  Laws  301—2.  Cutter  v.  Da- 
venport, 1  Pick.  81,  86.  Hasford  v.  Nichols,  I  Paige  220.  Wells 
v.  Cowper,  2  Hamm.  124. 

Now,  by  the  laws  of  Pennsylvania,  the  title  to  real  estate  cannot 
be  transferred  or  passed,  not  even  by  the  owner  of  it,  without 
a  writing  made  by  him  to  that  effect,  and  signed  either  by  himself 
or  his  agent,  thereunto  lawfully  authorized  by  writing;  unless  it 
be  in  cases  of  sales  made  by  the  proper  officers,  under  the  autho- 
rity of  judicial  process  or  execution,  for  the  payment  of  the  debts 
of  the  owners  thereof,  or  by  decrees  or  orders  of  some  of  the  courts 
within  the  state  for  some  special  purposes,  authorized  by  statute; 
or  in  cases  of  resident  debtors  of  the  state,  who  have  assigned 
their  estates  to  assignees  or  trustees,  for  the  purpose  of  being  con- 
verted into  money  to  pay  their  debts,  where  the  courts  of  common 
pleas  of  the  respective  counties  in  which  such  assignors  resided,  at 
the  time  of  making  their  assignments,  are  authorized  by  statute 
to  appoint  new  trustees  when  one  or  more  of  the  several  assignees 
or  trustees  in  any  such  case  shall  have  removed,  or  refused  to 
accept  or  execute  the  trust,  or  shall  have  died,  or  been  dismissed,  or 
discharged  therefrom,  by  the  same  courts.  But  in  no  case,  whate- 
ver, is  any  court  without  the  state,  authorized  to  supply  the  place 
of  a  trustee  of  real  estate,  lying  within  the  state,  who  has  ceased 
to  exist,  or  become  incapable  of  acting  and  executing  the  trust  from 
that,  or  any  other  cause.  As  well  might  the  title  to  land  lying 
within  the  limits  of  the  state  be  transferred  by  a  fine  or  common 
recovery,  levied  or  suffered  in  a  foreign  court,  or  court  of  a  sister 
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state,  and  be  transferred  by  the  decree  or  order  of  the  same  court, 
made  too  against  the  party,  whose  interests  may  be  affected  by  it, 
in  incertum,  and  yet  such  a  thing  was  never  heard  of.  Indeed,  it 
may  be  said,  that  the  mode  by  fine  or  common  recovery,  would  be 
the  least  exceptionable  of  the  two,  because  the  party  entitled  to  the 
freehold  interest  of  the  estate  in  possession,  is  not  only  made  a 
party  to  such  a  proceeding,  but  must  be  consenting  to  the  transfer 
of  title  thereby  intended  to  be  made.  But  in  this  case,  as  West 
was  a  resident  of  the  state  of  Maryland,  when  he  made  the  assign- 
ment to  Pierce  and  M'Donald,  and  having  made  it  in  that  state  to 
assignees,  who  were  also  resident  therein,  I  think  it  more  than 
questionable,  whether  any  court,  even  within  this  state,  could 
appoint  a  trustee,  so  as  to  invest  him  with  the  title  to  the  land  in 
question,  which  was  transferred  by  West  to  Pierce  and  M'Donald. 
I  am  inclined  to  think,  that  our  acts  of  assembly  on  this  subject, 
extend  only  to  assignments  made  within  the  state,  and  perhaps 
only  to  such  as  are  made  by  residents  thereof.  The  title  here 
transferred  by  West  to  Pierce  and  M'Donald,  upon  the  death  of 
Pierce,  became  wholly  vested  in  M'Donald,  by  the  right  of  survi- 
vorship; and  upon  his  death,  descended  to  his  heir  at  law,  where 
it  would  seem  to  remain  now. 
Judgment  affirmed. 


Robinson  and  others  against  Williams  and  another. 

It  is  not  a  valid  objection  to  a  title  derived  from  a  treasurer's  sale  of  unseated  land 
for  taxes,  that  the  land  became  seated  several  years  before  the  sale,  if  it  were  unseated 
when  the  taxes  were  assessed. 

Land  in  Union  county,  assessed  as  unseated  land  in  Northumberland  county,  while 
Union  was  a  part  of  it,  may  be  sold  by  the  treasurer  of  Northumberland  county,  after 
the  division  of  it,  for  the  payment  of  those  taxes. 

Thailand  was  sold  as  unseated  seven  years  after  it  had  become  seated  and  taxes  paid 
and  received  on  it  as  such,  for  mnny  years;  that  the  land  had  been  set  off  into  another 
county  more  than  three  years,  and  that  the  person  in  possession  had  been  permitted  to 
proceed  with  his  improvements,  without  claim  or  molestation  by  those  who  held  the 
treasurer's  title,  are  not  such  circumstances  as  will  render  unavailable  such  title. 

The  receipt  of  the  treasurer  is  prima  facie  evidence,  that  a  surplus  bond  was  exe- 
cuted and  delivered,  and  in  the  absence  of  other  proof  on  the  subject  it  is  conclusive. 

ERROR  to  the  common  pleas  of  Union  county. 

This  was  an  action  of  ejectment  for  four  hundred  and  twenty- 
four  acres  of  land,  the  original  title  to  which,  had  been  in  Christian 
Yantzer,  as  whose  property  it  was  sold  in  1816,  by  the  treasurer  of 
Northumberland  county,  of  which  Union  had  been  a  part,  as  un- 
seated land  for  taxes  due  and  unpaid,  for  the  years  from  1805  to 
1813  inclusive;  and  it  was  then  purchased  by  Elisha  Geiger;  and 
TI. — 2  L 
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this  action  was  brought  by  his  heirs-at-law,  against  John  Williams 
and  Henry  Kister,  who  were  the  then  owners  of  the  original  title, 
which  they  had  purchased  in  1809.  The  opinion  of  the  court  be- 
low to  the  jury,  in  answer  to  the  points  of  the  plaintiffs'  counsel, 
embodies  all  the  material  facts  of  the  case,  and  exhibits  the  ques- 
tions of  law  which  were  argued  and  determined  in  this  court. 

Points. 

1st.  Plaintiffs'  counsel  requested  the  court  to  charge  the  jury, 
that  if  the  jury  believe  there  were  taxes  assessed  and  due  upon 
the  land  in  question,  for  the  years  1805,  1806,  1807,  and  1808,  the 
treasurer  of  Northumberland  county  had  a  right  to  sell,  and  his 
deed  vested  a  good  title  in  the  plaintiffs. 

2d.  That  the  receipt  upon  the  deed  for  the  surplus  bond  is  prima 
facie  evidence  that  it  was  given  to  the  treasurer,  and  the  evidence 
of  the  clerk  of  the  prothonotary,  that  he  could  not  find  it  in  the 
office,  does  not  destroy  its  effect. 

3d.  That  the  possession  of  Kister,  one  of  the  defendants,  was  in 
accordance  with,  and  not  adverse  to  the  title  of  the  plaintiff  until 
1816;  and  that  the  statute  of  limitation  did  not  begin  to  run  against 
the  plaintiff  until  that  period,  when  their  right  of  entry  accrued; 
and  that  plaintiffs  are  not  barred  by  the  statute  of  limitations. 

4th.  That  if  the  jury  believe  a  partition  of  the  land  in  question 
was  made  between  the  defendants,  in  1810,  and  that  each  after 
that  period  held  his  part  as  divided  in  severally,  the  possession  of 
Kister  does  not  enure  to  the  benefit  of  Williams,  and  will  not  bar 
the  plaintiffs  from  recovering  that  part  of  the  land  which  is  in  pos- 
session of  Williams's  heirs. 

Opinion  of  the  court  below,  to  the  jury. 

The  plaintiffs  have  shown  a  warrant  and  survey  to  Christian 
Yantzer,  an  assessment  of  taxes  on  the  land  in  controversy,  as  un- 
seated, for  the  years  1805  to  1813  inclusive,  a  sale  of  the  land  as 
unseated,  and  a  deed  in  pursuance  of  the  act  of  1815,  regulating 
the  sale  of  unseated  land  for  taxes,  from  the  treasurer  of  North- 
umberland county,  dated  the  25th  of  July  1816,  to  Elisha  Geiger, 
under  whom,  it  is  admitted  the  plaintiffs  are  entitled  as  heirs.  This 
evidence  standing  unrebutted  constitutes  a  valid  title,  on  which  the 
plaintiffs  are  entitled  to  recover,  unless  you  are  satisfied  of  the  facts 
to  be  noticed  hereafter,  as  defeating  the  plaintiffs'  title  to  the  moiety 
held  in  severally,  by  Henry  Kister.  With  this  qualification  the  first 
point  proposed  by  the  plaintiffs'  counsel  is  answered  in  the  affirma- 
tive, as  as  are  also  all  the  other  points,  if  the  evidence  satisfies  your 
minds  of  the  facts  assumed  or  referred  to  in  their  propositions.  There 
is  nothing,  however,  absolutely  conclusive  in  the  plaintiffs'  evidence 
of  the  delivery  of  the  bond  for  the  surplus  money  bid  upon  the 
sale.  Although  the  evidence,  that  such  bond  is  not  to  be  found  in 
the  prothonotary 's  office,  is  not,  of  itself,  sufficient  to  rebut  the 
treasurer's  receipt;  still,  if  from  this  and  the  whole  evidence  in  the 
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case,  you  are  fully  satisfied,  that  in  point  of  fact  no  such  bond  was 
ever  given,  the  plaintiffs  are  not  entitled  to  recover. 

As  to  that  part  of  the  land  held  by  the  heirs  of  John  Williams, 
it  is  the  opinion  of  the  court,  that  the  payment  of  taxes  from  1810 
to  the  present  time,  and  constantly  using  the  tract  as  and  for  wood 
land,  he  residing  upon  another  tract,  do  not  change  the  character 
of  the  land  to  seated,  nor  do  those  facts  form  any  bar  to  the  plain- 
tiffs' recovery. 

But  with  respect  to  that  part  of  the  land  claimed  and  occupied 
by  Henry  Kister,  evidence  has  been  given  to  show  that  John  and 
Henry  Kister  purchased  the  whole  tract  from  Andrew  Albright, 
on  the  6th  of  May  1809,  that  they  entered  into  possession  of  the 
whole,  immediately,  or  within  a  few  days  after  the  purchase;  that 
they  divided  the  land  with  Williams,  the  next  year,  designating 
the  bounds  of  their  claim  by  their  title  and  lines  upon  the  ground; 
that  the  Kisters  obtained,  in  the  partition,  that  part  of  the  land 
upon  which  they  had  made  their  improvements  and  were  residing; 
that  they  cleared  land,  planted  an  orchard,  built  a  house,  stable, 
a  saw  mill,  and  an  oil  mill;  that  John  sold  his  interest  to  Henry; 
that  Henry  has  continued  in  actual  possession,  either  by  himself  or 
his  tenant,  residing  upon  the  land  from  1809  till  the  present  time, 
paying  the  taxes  on  the  land,  as  seated,  during  the  whole  period  of 
time,  without  any  claim  having  been  made  founded  upon  the  non- 
payment of  the  taxes,  upon  which  the  sale  was  made,  until  the 
present  action  was  brought,  in  February  1831.  If  the  jury  are 
satisfied,  from  the  evidence,  that  these  are  the  facts,  the  plaintiffs 
cannot  recover  that  part  of  the  land  claimed  and  occupied  by 
Henry  Kister  in  severally. 

The  court  fully  recognize  the  principle,  that  taxes  are  a  charge 
upon  unseated  lands,  and  that  the  land  may  be  sold  for  taxes  thus 
assessed  while  it  was  unseated,  notwithstanding  it  changes  its  char- 
acter and  becomes  seated  before  the  sale.  But  under  the  circum- 
stances of  the  present  case,  the  sale  was  not  made  for  six  or  seven 
years  after  the  land  had  become  seated  and  taxes  paid  and  re- 
ceived on  it  as  such,  without  any  notice  taken  of  the  taxes  upon 
which  the  present  action  is  founded;  when  the  land  had  been  set 
off  into  another  county  more  than  three  years,  where  the  defend- 
ant, Kister,  has  been  permitted  to  progress  with  his  improvements 
without  claim  or  molestation,  and  pay  his  taxes  on  the  land,  as 
seated,  for  more  than  twenty-one  years;  if  the  jury  are  satisfied  of 
the  facts  of  possession  and  payment  of  taxes,  already  mentioned; 
the  defendant,  Kister,  is  entitled  to  a  verdict  for  the  moiety  in  his 
possession. 

It  is  not  necessary  to  trouble  the  jury  with  the  reasons  for  this 
opinion.  It  may  be  mentioned,  however,  as  one  among  the  num- 
ber, that  the  plaintiffs  do  not  pretend  to  have  shown,  and  indeed 
have  not  shown  a  compliance  with  the  provisions  of  the  act  of 
1804,  relative  to  the  sale  of  unseated  land  for  taxes,  but  they  rely 
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altogether  on  the  curative  provisions  of  the  act  of  1815.  It  is  dif- 
ficult to  believe  that  the  legislature  intended  that  act  to  operate 
retrospectively,  so  far  as  to  embrace  a  case  like  the  present,  and  to 
authorize  a  sale  of  land  which  had  been  seated  nearly  seven  years 
before  the  passage  of  the  law,  and  on  which  a  family  was  resid- 
ing, surrounded  by  extensive  and  valuable  improvements. 
Errors  assigned. 

1.  The  court  erred  in  stating  that  there  was  nothing  absolutely 
conclusive  in  the  plaintiffs'  evidence  of  the  delivery  of  the  bond,  for 
the  surplus  money  bid  upon  the  sale. 

2.  The  court  erred  in  stating  to  the  jury,  that  Henry  Kister  had 
continued  in  actual  possession,  either  by  himself,  or  his  tenant 
residing  on  the  land,  from  1809  until  the  present  time,  without  any 
claim  having  been  made,  founded  upon  the  non-payment  of  taxes, 
upon  which  the  sale  was  made,  until  the  present  action  was  brought 
in  1831. 

3.  The  court  erred  in  instructing  the  jury,  viz: — "but  under  the 
circumstances  of  the  present  case,  where  the  sale  was  not  made, 
until  six  or  seven  years  after  this  land  had  become  seated,  and 
taxes  paid  and  received  on  it  as  such,  without  any  notice  taken  of 
the  taxes  upon  which  the  present  claim  is  founded,  where  the  land 
had  been  set  off  into  another  county  for  more  than  three  years, 
where  the  defendant  Kister  had  been  permitted,  without  claim  or 
molestation,  to  progress  with  his  improvements  and  pay  his  taxes 
on  the  land  as  seated,  for  more  than  twenty-one  years.     If  the  jury 
are  satisfied  of  the  fact  of  possession  and  payment  of  taxes,  already 
mentioned,  the   defendant  Kister  is  entitled  to  a  verdict  for  the 
moiety  in  his  possession. 

4.  The  court  erred  in  their  answers  to  the  1st,  2d,  3d  and  4th 
points  of  the  plaintiffs'  counsel,  and  did  not  answer  them  distinctly. 

Donnell,  for  plaintiff  in  error,  in  support  of  the  first  error  as- 
signed, cited  2  Penns.  Rep.  496;  5  Watts  287;  1  Slark.  454. 
2d.  The  only  notice  which  the  law  requires  of  the  assessment  and 
non-payment  of  a  tax  upon  unseated  land,  is  that  which  is  to  be 
found  upon  the  records  in  the  commissioner's  office.  The  trea- 
surer of  the  county  of  Northumberland,  was  the  only  person  who 
could  sell,  for  it  is  so  directed  by  the  act  of  the  22d  of  March  1813, 
dividing  the  county.  6  Smith's  Laws  59.  On  the  4th  point  he 
cited  \.QSerg.  fy  Rawle  154;  1  Mass.  47. 

Merrill,  contra.,  cited  1  Yeates  164;  5  Peters1  Con.  Rep.  247; 
3  Mass.  342;  4  Mass.  155;  4  Yeates  456;  10  Ves.,Jun.  466. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  facts  of  this  case  are  stated  in  the  charge 
of  the  court,  and  the  principal  questions  of  law  which  have  been 
argued  here,  upon  the  errors  assigned,  are  first,  whether  a  treasu- 
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rer's  sale  for  taxes  of  lands  unseated  at  the  time  of  the  assessment 
of  the  tax,  but  seated  before  the  sale,  is  valid.  Second,  whether 
the  authority  to  sell  was  duly  exercised  by  the  treasurer  of  North- 
umberland county,  the  lands  lying  in  Union  county.  Third, 
whether  the  possession  by  the  defendants'  improvements  made, 
and  other  special  circumstances  of  the  case  give  them  a  right. 

1.  Various  laws  for  the  collection  of  taxes  on  unseated  lands  have 
been  from  time  to  time  passed,  but  the  existing  line  of  demarcation 
between  seated  and  unseated  lands,  in  relation  to  the  legal  remedy 
for  the  recovery  of  county  and  road  taxes,  was  drawn  by  the 
act  of  the  1 1th  of  April  1799,  and  its  supplements,  regulating  the  col- 
lection of  taxes  on  seated  lands,  and  the  act  of  the  3d  of  April  1804, 
and  its  supplements,  providing  for  the  recovery  of  taxes  on  un- 
seated lands.  The  remedy  for  the  former,  was  rendered  altogether 
of  a  personal  character,  by  distress  and  sale  of  the  goods  of  the 
person  charged,  or  by  process  against  his  person.  No  lien  was 
created  on  the  land,  nor  any  recourse  given  against  it.  On  the 
other  hand,  where  the  land  was  unseated,  the  assessment  of  the 
tax  was  made  a  charge  on  the  land,  and  riot  on  the  person,  and 
the  only  process  to  enforce  its  recovery,  was  by  a  sale  of  the  land 
itself.  In  the  case  before  us,  the  land  was  unseated  when  the 
taxes  of  1805,  1806,  1807  and  1808,  were  assessed.  It  became 
seated  in  1809,  and  was  sold  in  1816,  for  these  and  other  taxes 
accruing  subsequently.  It  is  undoubtedly  a  hard  case,  that  the 
sale  should  be  procrastinated  for  several  years,  and  that  after  valu- 
able improvements  have  been  made  on  the  land  by  the  owner,  it 
should  be  set  up  as  unseated  land,  and  sold  for  a  trifling  sum. 
But  still,  I  have  in  vain  sought  any  thing  in  the  act  of  assembly, 
which  would  warrant  us  in  saying  that  a  sale  in  such  case  is  null 
and  void.  No  intention  is  evinced  in  the  acts  to  remit  taxes 
which  had  been  duly  assessed,  and  left  unpaid,  because  at  a  sub- 
sequent period  the  land  became  seated,  and  the  seating  it  affords 
no  new  remedy  for  the  taxes  thus  due.  Taxes  on  unseated  lands 
are  not  put  into  the  duplicate  of  the  collector;  it  contains  only 
the  assessments  on  the  land  while  seated;  nor  is  the  owner,  or  any 
other,  personally  liable.  If,  therefore,  the  land  could  not  be  sold, 
there  would  exist  no  remedy  whatever,  and  the  taxes  would  be 
lost.  It  was,  perhaps,  deemed  unjust  to  the  county  and  the  pub- 
lic, that  after  several  years  of  arrears  of  taxes  they  should  be  irre- 
coverable, because  before  the  sale,  the  land,  or  a  part  of  it  was 
occupied  or  cultivated  by  the  owner  or  some  other  person,  and 
thereby  became  seated.  At  any  rate,  the  words  of  the  act  of 
assembly  are  too  strong  to  be  got  over;  for  it  enacts,  that  the  trea- 
surers of  the  several  counties  shall  be,  and  they  are  hereby  author- 
ized and  directed  to  commence  on  the  second  Monday  in  June 
1816,  &c.,  and  make  public  sale  of  the  whole,  or  any  part  of  such 
tracts  of-unseated  lands,  &c.,  as  will  pay  the  arrearages  of  the 
taxes  any  part  of  which  shall  then  have  remained  due  and  un- 
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paid  for  the  space  of  one  year  before,  together  with  costs,  &c. 
Act  of  13th  of  March  1815,  sect.  1. 

2.  We  are  of  opinion,  that  the  treasurer  of  Northumberland 
county  was  empowered  to  make  sale  under  the  act  of  1815,  for 
the  taxes  due  and  unpaid  on  land  situate  in  the  county  of  Union, 
assessed  whilst  it  formed  part  of  the  county  of  Northumberland. 
The  act  of  the  22d  March  1813,  6  Smith's  Laws  59,  provides, 
sect.  5,  that  all  taxes  and  arrears  of  taxes,  laid,  or  which  have 
become  due  within  the  said  county  of  Union,  before  the  passing  of 
the  act,  should  be  collected  and  recovered  as  if  that  act  had  not 
been  passed.     The  effect  of  this  provision  is  to  leave  to  the  county 
of  Northumberland,  in  respect  to  these  taxes,  the  exercise  of  the 
same  authority,  as  if  the  lands  lay  in  Northumberland  county. 

3.  The  court  below  were  of  opinion,  that  there  were  circum- 
stances in  the  present  case,  which  entitled  the  defendant,  Kister, 
to  a  verdict,  namely :  that  the  sale  was  not  made  for  six  or  seven 
years  after  the  land  had  become  seated,  and  taxes  paid  and  re- 
ceived on  it  as  such,  without  any  notice  taken  of  the  taxes  on 
which  the  present  action  is  founded — that  the  land  had  been  set 
off  into  another  county  more  than  three  years — that  the  defendant, 
Kister,  had  been  permitted  to  progress  with  his  improvements, 
without  claim  or  molestation,  and  pay  his  taxes  on  the  land  as 
seated  for  more  than  twenty -one  years. 

But  we  are  of  opinion,  that  none  of  these  circumstances  are  suf- 
ficient to  devest  the  title  of  the  present  plaintiffs.  The  distance  of 
time  at  which  the  sale  was  made  after  the  land  was  seated,  and  the 
receipt  of  taxes  on  it  as  seated,  without  notice  of  the  arrears  due,  are 
immaterial,  if  the  sale  was  authorized  by  law.  The  assessment  of 
those  arrears  on  the  public  books,  and  records  of  the  county,  was 
notice  to  the  owner  and  all  concerned,  and  it  was  their  duty  to 
inquire  into  and  discharge  them.  The  county  officers  are  not 
required  by  law  to  give  any  other  notice  of  the  assessment  to  the 
debtor:  and  the  receipt  by  the  collector  of  the  taxes  assessed  on  the 
land  after  it  became  seated,  cannot  be  considered  as  a  waiver  of 
prior  taxes  assessed  and  outstanding,  whilst  it  was  unseated.  Nor 
is  the  circumstance  of  the  land  being  set  off  into  another  county 
an  objection;  because  we  have  seen,  that  by  the  act  of  1813,  it 
remained  liable  in  the  same  manner,  as  if  the  county  of  Northum- 
berland had  never  been  divided. 

As  to  the  defendant,  Kister's  possession,  it  appears,  that  it  sub- 
sisted from  1809  to  1813,  a  little  upwards  of  twenty -one  years:  but 
this  possession  cannot  be  deemed  adverse  and  exclusive,  so  as  to 
bring  it  within  the  act  of  limitations,  except  from  the  time  of  the 
plaintiffs'  purchase,  which  was  not  till  1816,  which  would  make  up 
an  adverse  possession  of  little  better  than  fifteen  years.  Prior  to 
the  plaintiffs'  purchase  the  county  had  a  lien  upon  the  land,  for 
the  taxes  which  had  been  assessed,  accompanied  with  a  power  to 
sell.  In  this  respect,  it  is  analogous  to  a  judgment,  which  consti- 
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tutes  a  lien,  with  a  right  to  sell  the  land  by  execution.  From  the 
time  that  a  sale  takes  place,  a  title  or  claim  accrues,  to  which  the 
possession  of  the  former  owner  becomes  hostile  and  adverse,  but 
not  before.  Here  the  time  which  elapsed  after  such  title  accrued 
to  the  plaintiff  by  the  sale  for  taxes,  being  short  of  twenty -one 
years  is  not  sufficient,  and  the  prior  period  of  possession  cannot  be 
taken  into  the  account.  As  to  the  improvements,  (though  it 
would  seem,  the  mills  have  been  for  some  time  past,  removed  by 
the  defendant,  Kister,  to  another  tract)  the  mere  silence  or  inaction 
of  the  plaintiffs  does  not  take  away  their  right.  The  defendant  had 
the  means  of  ascertaining  the  title,  and  was  bound  to  search  the 
county  records  for  outstanding  taxes.  However  hard  the  decision 
may  appear  to  be,  under  the  peculiar  circumstances  of  this  case,  I 
perceive  no  legal  ground  on  which  relief  can  be  given  to  the  de- 
fendant, and  it  is  our  duty  to  administer  the  law  as  we  find  it, 
leaving  it  to  the  legislature  to  remedy  the  inconveniences  which 
may  appear  in  some  instances  to  arise  from  the  existing  system. 
We  are  of  opinion,  that  the  court  below  erred  on  this  point,  and 
the  circumstances  relied  on,  do  not  prevent  the  plaintiffs  from 
recovering. 

It  remains  to  notice  the  first  error  assigned,  in  the  statement  by 
the  court,  that  there  was  nothing  absolutely  conclusive  in  the  plain- 
tiffs' evidence  of  the  delivery  of  the  bond  for  the  surplus  money 
bid  on  the  sale.  It  has  been  held  in  White  v.  Willard,  1  Watts 
42,  and  Fager  v.  Campbell,  5  Watts  288,  that  the  receipt  of  the 
treasurer  is  competent  evidence,  that  a  surplus  bond  was  executed 
and  delivered,  which  is  enough  for  the  title  of  the  purchaser,  who 
is  not  responsible  for  the  neglect  of  the  treasurer  in  omitting  to 
have  it  filed.  It  thus  becomes  prima  facie  evidence,  and  in  the 
absence  of  any  rebutting  proof,  must,  like  all  prima  facie  evidence, 
be  deemed  conclusive.  Here  I  perceive  no  evidence  to  rebut  it, 
or  to  render  the  fact  doubtful,  and  it  is  error  to  leave  it  to  the  jury 
to  find  a  matter  of  which  there  is  no  evidence.  The  court  ought 
to  have  instructed  the  jury,  that  in  the  absence  of  any  proof  to  the 
contrary,  the  treasurer's  receipt  should  be  deemed  conclusive  proof 
that  the  bond  had  been  filed. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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M'Reynolds  against  M'Cord. 

Preliminary  to  proof  of  the  contents  of  a  written  instrument,  lost  or  destroyed,  and 
involving  p~oof  of  its  execution,  stands  proof  of  pre-existence,  in  the  condition  of  a 
valid  instrument.  The  act  of  destruction  is,  itself,  the  best  evidence  of  which  such  a 
case  is  susceptible,  because  it  has  put  it  out  of  the  power  of  the  party  to  submit  the 
paper  to  witnesses  of  the  hand- writing ;  and  the  act  of  the  spoiler  is  in  its  nature 
equipollent  to  confession.  But  before  he  can  be  fixed  with  the  character  of  a  spoiler, 
the  purport  of  the  paper  must  be  proved  to  have  been  what  it  is  surmised  to  have 
been. 

The  assertion  of  a  written  agreement,  by  a  plaintiff  in  ejectment,  by  which  he 
claims  title,  does  not  estop  him  from  asserting  another,  and  an  independent  one  resting 
in  parol. 

The  act  or  assertion  of  one  of  several  plaintiffs  in  ejectment,  can  prejudice  no  one 
but  himself,  and  not  even  himself,  if  made  in  ignorance  of  his  rights. 

ERROR  to  the  common  pleas  of  Columbia  county. 

Ejectment  for  the  undivided  half  of  two  hundred  and  fifty  acres 
of  land,  by  Hannah  M'Cord,  Benjamin  Rees,  Vaniah  Rees,  Mary 
Rees,  Daniel  Rees,  and  David  Rees  against  John  M' Reynolds. 

It  appeared  in  evidence,  that  James  Dill  and  Matthew  Dill  were 
the  owners  of  this  land,  and  that  Matthew's  title  afterwards  be- 
came vested  in  James.  The  plaintiffs  alleged  that  the  title  to  the 
land  was  in  dispute  some  time  between  1811  and  1815,  when  an 
agreement  in  writing  was  entered  into  between  James  Dill  and 
Daniel  Rees,  by  which  the  latter  was  to  have  one  half  of  the  land 
in  dispute,  for  his  services  and  expenses  in  carrying  on  the  law 
suit  for  the  land  to  conclusion,  in  case  it  should  be  recovered.  This 
in  connection  with  proof  of  performance,  by  Daniel  Rees,  and  that 
the  plaintiff  or  his  heirs-at-law,  formed  the  foundation  of  the  plain- 
tiffs' claim  to  recover.  The  principle  question  in  the  cause  in  this 
court,  arose  out  of  the  attempt  of  the  plaintiffs  to  establish  the 
written  agreement  referred  to.  The  plaintiff  called  a  witness  who 
said:  "There  was  an  agreement  between  James  Dill  and  Daniel 
Rees;  it  was  concerning  this  land,  the  'Buckhorn  Tract.'  My 
brother  (James  Dill)  burnt  the  agreement.  He  let  on  he  wanted 
to  see  some  of  the  papers,  and  he  got  them  and  destroyed  them, 
and  said  it  would  do  me  no  good,  and  no  matter  what  became  of 
it.  He  then  burnt  it.  I  never  read  that  paper;  it  was  not  read 
over  to  me.  This  was  the  spring  after  my  husband's  death;  he 
died  in  November  1821." 

And  the  other  witness  testified:  "I  think  about  the  year  1817 
or  1818,  Daniel  Rees  came  to  Buckhorn  farm;  he  showed  me  what 
he  said  was  his  title  to  it;  it  was  a  paper  with  the  signature  of 
James  Dill.  I  was  not  acquainted  with  the  hand- writing  of  James 
Dill;  never  saw  him  write.  I  read  the  paper;  it  purported  to  be 


July  1837.J  OF  PENNSYLVANIA.  289 

[M'Reynolds  v.  M'Cord.] 

signed  by  James  Dill.  Daniel  Rees  was  then  living  on  the  land 
when  he  showed  me  the  paper;  he  told  me  he  claimed  by  virtue 
of  it;  claimed  half." 

The  plaintiffs'  counsel  then  proposed  to  ask  the  witness  what 
were  the  contents  of  the  paper? 

The  defendant's  counsel  objected  to  the  evidence,  on  the  ground 
that  the  execution  of  the  paper  had  not  been  proved. 

The  court  overruled  the  objection,  admitted  the  evidence,  and 
sealed  a  bill  of  exceptions. 

The  witness  then  proved  the  contents  of  the  paper  to  be  what 
was  alleged,  by  the  plaintiffs,  as  the  foundation  of  their  claim. 

The  plaintiffs  then  proceeded  to  give  evidence  of  a  suit  formerly 
pending  for  the  same  land,  and  of  the  services  rendered  by  them,  in 
attending  to  and  conducting  it,  which  were  the  consideration  for 
the  agreement  referred  to. 

The  plaintiffs  further  offered  to  prove,  "  that  James  Dill,  in  the 
year  1813,  requested  Daniel  Rees  to  proceed  with  said  ejectment 
to  a  conclusion,  and  promised  to  convey  to  him  one-half  of  the 
land  in  fee,  for  his  services  and  expenses,  if  said  land  should  be 
recovered  from  the  Hiesters;  that  said  Rees  employed  counsel  and 
carried  on  the  suit  to  a  conclusion,  and  was  put  into  possession." 

Defendant's  counsel  objected  to  the  evidence,  on  the  ground  that 
the  alleged  parol  agreement,  if  any,  was  merged  in  the  written 
agreement,  which  they  had  failed  to  prove." 

The  court  below  overruled  the  objection,  and  sealed  a  bill  of 
exceptions;  the  evidence  was  given. 

Another  point  arose  out  of  the  following  agreement,  given  in 
evidence  by  the  defendant,  which  was  executed  by  Vaniah  Rees, 
one  of  the  plaintiffs,  and  Matthew  Dill  and  James  Dill,  upon  which 
the  said  Vaniah  Dill  had  received  the  300  dollars  mentioned 
therein. 

"  Memorandum  of  an  agreement,  made  and  firmly  agreed  upon, 
on  the  3d  of  November  1828,  between  Vaniah  Rees,  innkeper,.at 
the  Buckhorn  tavern,  in  Hemlock  township,  of  the  one  part,  and 
Matthew  Dill  and  James  Dill,  proprietors  of  the  Buckhorn  farm, 
of  the  other  part ;  witnesseth,  that  the  said  Vaniah  Rees,  in  con- 
sideration of  the  sum  of  300  dollars,  to  him  in  hand  paid,  this  day, 
by  the  said  Matthew  and  James  Dill,  as  considered  in  full  payment 
for  all  the  buildings  and  erections  now  on  said  farm,  and  from  all 
other  charges  that  he,  the  said  Vaniah  Rees,  his  heirs  or  assigns, 
may  or  shall  have  claim  to  in  and  about  the  premises,  and  it  is 
further  stipulated  and  agreed  upon  between  the  said  contracting 
parties,  that  the  said  Matthew  and  James  Dill,  doth  this  day,  lease, 
let,  and  to  farm  at  all  the  aforesaid  farm,  known  by  the  name  of 
the  Buckhorn  tract,  and  the  buildings  now  erected,  until  the  1st 
day  of  April  next,  for  the  following  consideration,  to  wit:  That 
he,  the  said  Vaniah  Rees,  shall  and  will  support  and  maintain  his 
ancient  and  infirm  mother  in  lodging,  boarding,  and  apparel,  suit- 
vi. — 2  M 
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able  for  a  woman  in  her  declining  situation,  and  to  pay  all  the 
doctor's  bills  and  all  other  necessary  charges,  that  may  be  neces- 
sary for  her  support  and  comfort,  to  which,  when  complied  with, 
by  said  Vaniah  Rees,  shall  be  considered  a  full  compensation  until 
the  expiration  of  the  aforesaid  1st  day  of  April  next,  providing 
the  said  Vaniah  Rees  shall  deliver  the  aforesaid  farm  and  build- 
ings that  are  now  erected  on  said  farm,  in  as  good  order  as  they 
are  at  this  time,  reasonable  wear  excepted,  and  to  make  use  of  all 
the  manure  and  all  that  shall  be  made  in  future,  to  be  made  use  of 
as  aforesaid,  and  not  to  farm  more  than  one-third  of  the  farm  land 
in  one  year',  arid  to  sow  a  sufficient  quantity  of  grass  seed  on  all 
the  land;  he  shall  farm  with  winter  grain,  and  to  pay  all  the  taxes 
for  said  year;  and  it  is  also  understood,  that  the  said  Vaniah  Rees, 
shall  have  of  manuring  a  small  piece  of  land,  that  was  taken  off 
the  Buckhorn  farm,  and  owned  by  him,  in  the  same  manner  as  he 
shall  manure  the  aforesaid  farm;  all  which  agreement  is  to  be 
complied  with,  under  the  forfeiture  of  the  aforesaid  300  dollars." 

On  the  subject  of  this  agreement,  the  court  instructed  the  jury, 
"that  it  was  not  a  legal  conveyance  of  the  land,  and  in  any  event, 
could  only  operate  upon  the  right  of  Vaniah  Rees,  and  not  of  the 
other  plaintiffs.  There  is  no  evidence  that  Vaniah  Rees,  at  this 
time  knew  of  the  destruction  of  the  contract,  under  which,  he  was 
entitled  to  an  interest  in  the  land,  while,  on  the  other  hand,  James 
Dill  knew  he  had  no  right  to  the  interest  claimed  by  the  plaintiffs. 
Under  these  circumstances,  there  is  nothing  in  the  lease,  or  in  the 
payment  of  the  300  dollars,  or  in  any  transaction  under  it,  which 
can  give  any  equity  to  those  who  are  defending  this  suit.  If  James 
Dill  destroyed  the  contract  with  Daniel  Rees,  and  Vaniah  Rees  was 
kept  in  ignorance  of  his  rights,  the  lease  and  the  transactions  con- 
nected with  it,  instead  of  giving  the  Dills  any  equity,  would  be 
denominated  in  chancery,  a  means  of '  double  hatching  the  cheat.'  " 
.  The  opinions  of  the  court,  in  admitting  the  evidence,  contained 
in  the  bills  of  exceptions,  and  in  their  charge  to  the  jury,  were  as- 
signed for  error. 

Cooper  and  Bellas,  for  plaintiffs  in  error. 
Greenough  and  Hepburn,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Preliminary  to  proof  of  contents  and  involving 
proof  of  execution,  stands  proof  of  pre-existence  in  the  state  of  a 
valid  instrument.  This  is  a  rudimental  principle,  Avhich  is  not  con- 
tested. Now  there  was  no  specific  proof  of  execution ;  and  what 
was  there  else?  Every  thing  is  to  be  presumed  in  odium  spolia- 
tor is;  and  had  it  certainly  appeared  that  the  destroyed  paper  pur- 
ported to  be  an  agreement,  such  as  is  attempted  to  be  established, 
it  would  have  sufficed  for  the  admission  of  subsequent  evidence  of 
its  contents.  In  an  anonymous  case  in  Ld.  Raym.  731,  a  sworn 
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copy  of  the  defendant's  note,  torn  up  by  him,  was  allowed  to  go  in 
proof  of  it;  and  Lord  Holt  remarked,  that  a  small  thing  will  supply 
an  instrument  destroyed  by  one,  against  whose  title  it  operated. 
So  in  Young  v.  Holmes,  1  Sir  a.  71,  an  attorney  who  had  examined 
a  lease  withheld,  was  admitted  to  prove  the  contents  of  it.  In 
neither  of  those  cases  does  it  appear  that  specific  evidence  of  exe- 
cution was  given;  and  it  seems  clear  on  principle,  that  if  there 
be  no  subscribing  witness,  the  act  of  destruction  is  itself  the  best 
evidence  of  which  such  a  case  is  susceptible,  because  it  has  put  it 
out  of  the  party's  power  to  submit  the  paper  to  witnesses  of  the 
handwriting,  and  the  act  of  a  spoiler  is  in  its  nature,  equipollent  to 
confession.  But  before  he  can  be  fixed  with  the  character  of  a 
spoiler,  the  purport  of  the  paper  must  be  proved  to  have  been 
what  it  is  surmised  to  have  been.  The  presumption  in  favour  of 
innocence,  which  arises  wherever  there  is  room  for  it,  excludes  in- 
tendment,  that  a  paper  destroyed  by  a  man  in  a  confidential  rela- 
tion, was  of  value  to  any  one.  There  are  few  men  who  have  not 
papers  which  it  would  be  not  only  innocent,  but  prudent,  to  destroy. 
Now  the  evidence  of  contents  by  Barton,  unless  preceded  by  evi- 
dence of  execution  or  its  substitute,  destruction,  was  incompetent. 
If,  however,  the  paper  destroyed  were  shown  to  have  been  an 
agreement  for  the  land,  it  would  raise  a  presumption  of  identity 
sufficient  to  dispense  with  the  ordinary  proof  of  execution,  and  let 
in  the  contents  of  the  paper  read  by  Barton.  The  question,  then 
was  narrowed  to  the  point  of  identity,  the  affirmative  of  which, 
being  the  proper  equivalent  of  proof  of  execution,  lay  with  the 
party  making  title  under  the  instrument;  and  the  matter  here  is 
resolved  into  a  critical  inquiry  into  the  relative  duty  of  the  parties 
to  have  followed  out  to  a  satisfactory  conclusion,  the  examination 
touching  the  knowledge  of  the  witness,  whose  testimony  was  to 
become  the  basis  of  proof  of  contents.  She  testified  affirmatively 
that  there  was  an  agreement  betwixt  her  husband  and  her  brother 
about  the  land,  and  that  her  brother  destroyed  it;  but  that  she  had 
not  read  it,  and  that  it  had  not  been  read  to  her.  How  then  could 
she  prove  its  identity?  Her  positive  assertion  goes  for  nothing,  if 
she  be  not  qualified  to  testify  by  an  adequate  knowledge  of  the 
fact.  In  strictness,  proof  of  knowledge  ought  to  have  preceded  the 
proof  of  identity,  as  it  does  in  the  case  of  a  witness  to  handwriting 
who  is  not  permitted  to  speak  before  he  has  shown  a  competent 
knowledge  of  the  signature  to  be  identified.  It  would  seem,  there- 
fore, that  the  plaintiffs  in  making  out  a  circumstance  to  stand  for 
proof  of  execution,  ought  to  have  shown  a  competent  degree  of 
knowledge  in  the  witness,  drawn  from  the  declarations  of  him  who 
destroyed  the  paper,  or  from  some  other  source  equally  satisfactory, 
if  such  there  were.  Had  that  been  done,  it  would  have  produced 
a  presumption  of  identity  and  consequent  execution,  sufficient  to 
make  way  for  the  evidence  of  contents. 

The  evidence  of  a  parol  agreement  to  convey,  was  properly 
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admitted.  The  plaintiffs  were  not  estopped  by  the  assertion  of 
one  agreement,  from  asserting  another  and  an  independent  one.  A 
party  in  ejectment  may  certainly  urge  more  than  one  title,  and 
recover  on  the  superior  one.  If,  then,  the  plaintiffs  can  show  a 
parol  agreement  to  convey,  partly  executed  by  performance  on  the 
one  side  and  delivery  of  possession  under  the  contract,  not  to  a 
mere  agent,  on  the  other,  they  may  perhaps  recover. 

The  remaining  exceptions  disclose  nothing  like  error.  It  is 
barely  necessary  to  say,  that  the  acknowledgment  of  Dill's  title  by 
Vaniah  Rees,  could  prejudice  no  one  but  himself;  and  not  even 
himself,  if  made  in  ignorance  of  his  right;  that  the  Dills  could  not 
strengthen  their  title  by  improvement,  if  the  possession  were 
gained  by  a  fraudulent  destruction  of  papers;  that  the  Reeses  were, 
not  bound  to  give  notice  of  their  title,  if  they  were  ignorant  of  it, 
or  the  Dills  knew  of  it;  that  the  question  of  performance  on  the 
part  of  the  Reeses,  depending  as  it  does  on  matter  of  record,  was 
properly  determined  by  the  court;  and  that  it  was  immaterial  to 
the  law  of  the  case,  with  which  alone  we  have  to  do,  whether  the 
brother  and  sister  were  both  implicated  in  the  alleged  fraud.  The 
exceptions  to  the  charge  are  therefore  not  sustained. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


French  against  Seely. 

The  decision  of  the  Board  of  Property  upon  a  caveat,  is  final  and  conclusive  of  the 
rights  of  the  parties,  unless  an  ejectment  be  brought  by  him  against  whom  it  was  made 
within  six  months;  and  this  whether  the  parties  claim  under  warrants  or  improvements. 

ERROR  to  the  common  pleas  of  Bradford  county. 

George  W.  French  against  William  Seely.  Ejectment  for  four 
hundred  acres  of  land.  The  plaintiff  gave  in  evidence  an  applica- 
tion of  George  W.  French,  dated  the  1st  of  November  1833,  with 
the  necessary  affidavit  of  an  improvement  having  been  made  and 
grain  raised  in  1807.  On  the  23d  of  July  1835  warrant  to  George 
W.  French;  survey  the  14th  of  September  1835,  and  patent  the 
30th  of  October  1835. 

The  defendant  offered  in  evidence  the  application  of  William 
Seely  for  the  land  on  the  30th  of  July  1831,  when  a  warrant  was 
granted;  interest  from  the  1st  of  June  1831.  That  the  defendant 
went  into  possession  of  the  land  on  the  1st  of  June  1831,  when  there 
was  no  other  settlement  upon  it,  and  has  resided  upon  it  ever  since. 

The  plaintiff  objected  to  the  evidence,  and  in  support  of  the  ob- 
jection gave  in  evidence,  on  the  22d  of  December  1831,  caveat  of 
George  W.  French,  William  H.  French  and  James  S.  Hall,  against 
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a  patent  issuing  to  William  Seely  on  his  warrant  dated  the  30th  of 
July  1831.  On  the  5th  of  January  1832  citation  to  William  Seely 
and  decision  of  the  board  of  property  the  3d  of  December  1832,  in 
favour  of  the  caveators. 

The  court  below  overruled  the  objection  and  sealed  a  bill  of 
exceptions  at  the  request  of  the  plaintiff;  and  in  answer  to  a  point 
upon  which  they  were  requested  to  charge  the  jury,  they  answered, 
that  the  decision  of  the  board  of  property  was  not  conclusive  in 
favour  of  the  plaintiff,  although  no  ejectment  had  been  brought  by 
the  defendant  within  six  months  thereafter.  Verdict  for  defendant. 

This  direction  was  assigned  for  erroiw 

Over  ton,  for  plaintiff  in  error,  cited  5  Walts  194, 
Willision,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  only  question  submitted  to  the  decision  of  the 
court  is  the  conclusive  nature  of  the  decree  of  the  board  of  property. 
In  answer  to  the  defendant's  title,  which  was  founded  on  an  actual 
settlement,  warrant  and  survey  of  the  30th  of  July  1831,  the  plain- 
tiff gave  in  evidence  a  caveat  against  issuing  a  patent  to  the  defend- 
ant, Seely,  a  decision  in  favour  of  the  caveators,  under  whom  the 
plaintiff  claims,  and  then  requested  the  court  to  charge  the  jury, 
that  the  decision  of  the  board  of  property,  and  his  neglecting  to 
bring  an  action  of  ejectment  within  six  months  after  such  decision, 
were  conclusive  against  any  title  he,  Seely,  had  under  his  warrant 
and  improvement  right,  at  that  time.  This  direction  the  court 
refused  to  give,  and  of  this  the  plaintiff  complains. 

The  eleventh  section  of  the  act  of  the  3d  of  April  1792,  as  is  held 
in  Shoenberger  v.  Becht,  5  Walts  194,  is  an  act  of  limitation,  and 
is  applicable  to  all  vacant  lands  in  the  commonwealth;  and  if  an 
action  of  ejectment  be  not  brought  within  six  months  after  a  deci- 
sion by  the  board  of  property,  he  against  whom  the  decision  is 
made  is  forever  barred.  The  authority  of  Shoenberger  v.  Becht  is 
admitted,  but  a  distinction  is  attempted,  because  in  that  case  both 
parties  claimed  under  warrants  and  surveys,  and  in  this  one  party 
claims  by  virtue  of  an  improvement.  But  we  do  not  perceive  that 
this  can  make  any  difference  in  principle,  for  in  this  instance  the 
board  of  property  decided  in  favour  of  caveators,  and  direct  a  war- 
rant to  issue  for  the  lands  in  dispute  to  the  plaintiffs,  on  their  pay- 
ing the  purchase  money  and  fees,  agreeably  to  law.  This  is  in 
effect  deciding  that  French  was  entitled  to  a  patent  on  his  comply- 
ing with  the  decision  of  the  board  of  property,  by  payment  of  the 
purchase  money  and  the  fees  of  office ;  and  in  compliance  with  the 
decree  of  the  board  French  took  out  his  warrant  on  the  23d  of  July 
1835,  and  the  commonwealth  granted  him  a  patent  for  the  land  in 
controversy  on  the  30th  of  October  1835.  The  action  of  ejectment 
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is  in  the  nature  of  an  appeal  from  the  decision  of  the  board  of  pro- 
perty on  the  caveat.  If  the  party  against  whom  the  determination 
of  the  hoard  is,  does  not  think  proper  to  pursue  the  remedy,  which 
is  plainly  pointed  out  in  the  act,  he  has  no  right  to  complain  that 
the  title  of  the  successful  party  shall  be  deemed  full  and  perfect, 
and  as  such,  conclusive  of  the  right  against  all  parties  and  privies. 
It  is  no  slight  recommendation  to  the  decision  in  Shoenberger  v. 
Becht,  that  it  tends  to  encourage  the  settlement  and  improvement 
of  the  country  by  putting  an  end,  as  speedily  as  possible,  to  all  con- 
troversies in  respect  to  those  imperfect  rights  which  manifestly 
stand  on  a  different  footing  from  other  titles  in  this  state.  It  would 
be  intolerable,- that  a  settler  in  whose  favour  a  decree  is  had,  with-, 
out  appeal,  and  who  had  made  valuable  improvements,  should  be 
turned  out  of  possession  by  an  unsuccessful  party,  who  neglects  or 
refuses  to  enter  his  appeal  in  the  manner  prescribed:  but  this  con- 
sequence is  inevitable,  unless  the  settlers  are  embraced  within  the 
provision  of  the  act  which  limits  the  ejectment  to  six  months:  after 
that  period  the  settler  has  a  right  to  consider  a  claim  of  the  opposite 
party  abandoned. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Feger  against  Kroh. 

The  judgment  of  a  justice  of  the  peace,  entered  by  authority  of  a  warrant  of  attorney, 
is  void ;  a  transcript  thereof  filed  in  the  common  pleas,  as  a  judgment  upon  which 
executions  were  issued,  lands  levied  and  sold,  is  also  void,  and  will  be  reversed,  and 
restitution  of  the  money  made  by  the  sheriff's  sale  awarded. 

ERROR  to  the  common  pleas  of  Northumberland  county. 
Greenough,for  plaintiff  in  error,  cited  1  Sinn.  1 05;  Str.  Purd.  578. 

Donne/,  contra,  cited  1  Penns.  Rep.  15;  1  Raw/e223;  1  Penns. 
Rep.  251;  8  Serg.  fy  Rawle  479;  5  Hinn.  2-4;  13  Serg.  S,-  Rawle  214. 

The  opinion  of  the  Court  was  delivered  by 
HUSTON,  J. — The  record  presented  the  following  case: 
Jacob  Kroh  v.  John  Feger.     June  17th  1830, 1  entered  judgment 
against  the  defendant,  on  a  judgment  note,  dated  the  1st  day  of 
June  1830,  with  interest,  and  stay  of  execution. 

Real  Debt,  $79  45 

Interest,  20 

Judgment,  -  6 

Transcript,  -  18| 

79  891 
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The  above  is  a  true  transcript  from  my  docket,  June  17th  1830, 
costs  paid,  25  cents.  ABRAHAM  M'KINNEY. 

On  the  transcript  of  which  the  above  is  a  copy,  the  prothonotary 
entered  on  the  docket  of  the  court  of  common  pleas  of  Northum- 
berland county,  as  follows: 

No.  87,  of  August  term  1830.  Jacob  Kroh  v.  John  Feger. 
Transcript  of  a  judgment  on  the  docket  of  Abraham  M'Kinney, 
Esq.,  dated  the  17th  of  June  1830,  for  79  dollars  66  cents,  justice 
25  cents.  Entered  June  17th,  1830. 

On  November  8th,  1831,  certificates  of  justice  filed,  stating  that 
execution  had  been  returned,  "  no  goods,  no  body." 

To  November  term  1831,  No.  66,  plaintiff  issued  a  scire  facias 
po*t  diinurn,  §-c.,  returned  tarde  venit. 

To  January  1 832,  an  alias  scire  facias,  returned  "  nihil." 

On  January  18th,  1832,  on  motion  of  M'Donnel,  proclamation 
made. 

To  expire  April  1832,  pluries  scire  facias,  returned  "nihil." 

On  April  23d,  on  motion  of  M'Doimel,  and  proclamation  made, 
judgment. 

No.  6,  of  August  term  1832,  fieri  facias,  returned  levied  on 
lands,  &c.,  and  condemned. 

No.  19,  of  November  term'l  832,  vend  it  ioni  export  a<s,\\ot  returned. 
On  the  5th  of  November  1834,  on  motion  of  Mr  Greenough,  rule 
to  show  cause  why  the  original  judgment  and  all  subsequent  pro- 
ceedings should  not  be  set  aside.  April  12th,  1835,  on  motion  and 
agreement,  rule  discharged,  without  prejudice  to  the  parties. 

Some  reason  for  this  decision  will  appear  in  the  next  case,  which 
arose  out  of  this  proceeding. 

In  this  case,  on  the  above  facts,  this  writ  of  error  was  brought, 
and  it  was  assigned  as  error,  that  the  proceedings  before  the  justice 
were  void,  for  want  of  jurisdiction  over  the  defendant,  who  was 
never  summoned,  and  never  heard,  or  had  any  notice;  and  that 
the  proceedings  of  the  common  pleas  on  this  void  judgment,  of 
the  justice,  were  also  void. 

The  single  bill  was  exhibited  to  this  court,  and  was  a  promise  to 
pay,  with  a  power  to  any  justice  to  enter  judgment,  with  stay  of 
execution;  it  may  be  conjectured  the  note  was  drawn  in  this  man- 
ner by  some  third  person,  intending  that  the  time  during  which 
execution  should  be  stayed,  should  be  added. 

The  attempt  to  frame  notes  in  such  way  as  that  a  judgment 
could  be  entered  on  them  by  a  justice,  without  notice  to  the  maker 
of  the  note,  is  of  some  standing;  and  it  was  decided,  1  Binn.  105, 
that  a  judgment  so  entered,  was  void,  and  was  reversed;  and  by 
the  revised  act  of  the  20th  of  March  1810,  the  legislature  in  section 
second,  directs  a  summons  or  capias,  as  the  defendant  is,  or  is  not 
a  freeholder,  to  issue  in  all  cases  before  a  justice,  giving  notice  when 
he  shall  appear,  &c.  And  again,  in  section  thirteenth,  "  in  all 
bonds,  bills,  or  notes,  wherein  by  a  special  agreement  in  writing 
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for  that  purpose,  is  waived  the  stay  of  execution  given  by  this  act, 
the  justice  may  on  application  to  him,  made  after  the  bond,  bill,  or 
note  becomes  due,  issue  a  summons  or  capias,  as  the  case  may 
be,  and  proceed  to  hear  and  determine  the  same,  as  in  other 
cases,  &c. 

It  is  true,  the  act  does  not  expressly  mention  bills  or  notes,  which 
contain,  also,  a  power  to  the  justice  to  enter  judgment,  but  the  plain 
meaning  of  the  first  and  second  sections,  and  thirteenth,  is,  that  in 
no  case,  shall  a  justice  give  judgment  against  a  defendant,  without 
an  appearance,  or  notice  to  appear  at  a  specified  time;  and  I  had 
supposed,  that  since  the  case  above  cited  in  1  Binn.  105,  no  jus- 
tice was  ignorant  that  he  could  not  enter  a  judgment  on  such  note. 
In  1  Penns.  Pep.  20,  Chief  Justice  Gibson,  says,  "  it  has  been  de- 
termined, that  a  warrant  of  attorney  is  altogether  insufficient  to 
authorize  a  justice  to  enter  judgment;  the  act  of  assembly  which 
gives  him  a  qualified  jurisdiction,  requires  the  parties  to  be  before 
him,  and  the  abuses  that  might  otherwise  be  practised,  are  suffi- 
ciently obvious,  to  require  him  to  be  held  to  the  letter  of  his  autho- 
rity in  this  respect." 

The  judgment  then  rendered  by  the  justice  was  totally  void,  and 
in  the  opinion  of  the  majority  of  the  court,  the  proceedings  on  it 
are  illegal  and  erroneous,  and  must  be  reversed;  but  as  the  land 
was  sold  at  sheriff's  sale  on  the  venr/ifioni  cxponas,  to  the  plaintiff, 
Jacob  Kroh,  and  by  him,  sold  to  Keefer,  before  any  motion  to  set 
aside  the  proceedings,  the  purchaser  is  protected  by  the  ninth  sec- 
tion of  the  act  of  1705.  This,  on  the  ground  that  the  manner  in 
which  the  transcript  was  entered  on  the  docket,  and  it  is  in  the 
usual  form,  does  not  show,  that  the  judgment  of  the  justice  was 
void;  that  the  proceedings  on  the  scire  facias,  showed  a  judgment 
of  the  common  pleas  regular  on  its  face,  and  the  execution  would 
have  been  a  justification  to  the  sheriff;  and  that  this,  with  section 
ninth  of  the  act  of  1705,  protects  the  purchaser  at  sheriff's  sale,  or 
at  least  protects  the  purchaser  from  him,  who  bought  before  any 
objection  to  the  proceedings. 

The  act  of  1705,  section  ninth,  is  as  follows;  "if  any  of  said 
judgments,  which  do  or  shall  warrant  the  awarding  said  Avrits  of 
execution,  whereupon  any  lands  or  tenements,  have  been  or  shall 
be.  sold,  shall  at  any  time  hereafter  be  reversed  for  any  error  or 
errors,  then  used  in  every  such  case,  none  of  said  lands,  tenements, 
or  hereditaments,  so  as  aforesaid,  taken  or  sold  upon  executions, 
nor  any  part  thereof,  shall  be  restored,  nor  the  sheriffs  deed  or  de- 
livery thereof  avoided,  but  restitution  in  such  cases. only  of  the 
money  or  price  for  which  such  lands  were,  or  shall  be  sold. 

Judgment  reversed,  and  restitution  of  the  money  made  by  the 
sheriff's  sale,  awarded  to  Conrad  Feger. 
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Feger  against  Keefer. 

A  sale  of  land  upon  an  erroneous  judgment,  which  is  aflerwards  reversed,  vests  a 
good  title,  clear  of  incumbrances,  in  the  purchaser. 

ERROR  to  the  common  pleas  of  Northumberland  county. 
Conrad  Feger  against  Christian  Trump  and  John  Feger,  with 
notice  to  Jacob  Kroh  and  George  Keefer,  terre-tenants. 

Greenough,  for  plaintiff  in  error,  cited  2  Penns.  Bl.  399;  1 
Penns.  Rep.  20;  1  Binn.  105;  2  Serg.  fy  Rawte  490;  2  Rawle  231. 

Donnel,  for  defendant  in  error,  cited  3  Penns.  Rep.  98;  13  Serg. 
fyJRawle  213;  2  Serg.  &  Rawle  156;  5  Serg.  S?  Rawle  65;  1  Serg. 
Sf  Rawle  540;  6  Serg.  $  Rawle  296;  2  Binn.  47;  7  Serg.  $>  Rawle 
269;  5  Serg.  $  Rawle  211;  Sir.  Purd.  385;  3  Watts  548;  4 
Watts  270,  284. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — Case  stated  on  an  alias  scire  facias  to  revive  a 
judgment. 

The  case  is:  the  plaintiff  showed  a  deed  dated  the  1st  of  June 
1830,  from  Jacob  Kroh  and  wife  to  John  Feger;  consideration  600 
dollars.  On  the  12th  of  October  1831,  John  Feger,  by  deed,  con- 
veyed an  undivided  moiety  of  the  same  property  to  Christian 
Trump;  consideration  300  dollars.  On  the  23d  of  October  1834 
these  deeds  were  recorded. 

No.  20  of  January  term  1832,  there  was  entered  a  judgment  on 
the  docket  of  the  common  pleas  of  Northumberland  county.  Con- 
rad Feger  v.  Christian  Trump  and  John  Feger.  Judgment  on  bond 
and  warrant  of  attorney  dated  the  8th  of  October  1831,  per  penal 
sum  600  dollars;  real  debt,  300  dollars;  payable  on  the  1st  of  April 
1832,  with  interest  from  the  8th  of  October  1831.  Entered  on  the 
9th  of  December  1831. 

No.  47,  of  April,  1835.  Conrad  Feger  v.  Christian  Trump  and 
John  Feger,  with  notice  to  terre-tenants.  Scire  facias  to  revive 
judgment  and  continue  the  lien  on  one  hundred  and  thirty  acres  of 
land,  &c.,  being  the  same  land  embraced  in  preceding  deeds.  Re- 
turned "  tarde  venit." 

No.  43,  of  August,  1835.  Conrad  Feger  v.  Christian  Trump  and 
John  Feger,  with  notice  to  Jacob  Kroh  and  others,  terre-tenants. 
•flit  as  scire  facias  to  revive  judgment  and  continue  the  lien  on  one 
hundred  and  thirty  acres  of  land;  (describing  it:)  it  was  the  land 
sold  by  the  above  recited  deeds.  Returned  nihil  as  to  Christian 
vi. — 2  N 
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Trump  and  John  Feger,  but  notice  given  to  Jacob  Kroh  and  George 
Keefer,  terre-tenants.  Donnel  appeared  for  all  the  defendants. 

After  several  pleas  and  issues  it  was  agreed,  at  August  term  1836, 
to  state  this  case,  of  which  the  above  was  shown  by  the  plaintiff. 
At  this  time  (August  1836)  it  was  agreed  that  the  judgment  be 
rendered  against  Christian  Trump  and  John  Feger,  without  affect- 
ing George  Keefer  and  the  lands  described  in  his  plea.  That  the 
name  of  Jacob  Kroh  be  stricken  out  by  consent:  that  all  pleas, 
replications  and  demurrer  be  withdrawn,  except  the  special  plea  of 
Keefer. 

What  is  shown  above,  and  the  facts  in  that  plea,  made  this  case. 
The  plea  of  Keefer  set  out  the  judgment  of  Abraham  M'Kinney: 
the  transcript  filed:  the  several  writs  of  scire  facias  and  judgment 
thereon:  the  fieri  facias  and  levy,  &c.,  and  venditioni  and  sale  as 
in  the  last  case:  but  it  went  further  and  showed  the  sale  of  the 
lands  in  question  to  Jacob  Kroh  for  245  dollars:  that  a  sheriff's 
deed  to  Jacob  Kroh  was  acknowledged  on  the  15th  of  April  1833, 
and  that  on  the  1st  of  May  1833,  Jacob  Kroh  and  wife  executed 
and  delivered  a  deed  for  said  land  to  Keefer.  This  last  deed  is  not 
yet  recorded. 

But  it  was  decided  many  years  ago,  1  Dull.  68-9,  that  the  ac- 
knowledgment of  a  sheriff's  deed  in  court,  and  the  record  of  such 
acknowledgment,  was  equivalent  to  recording  a  deed  from  one  pri- 
vate person  to  another.  Now,  though  there  were  some  strong 
objections  to  this;  for  who,  in  looking  for  a  deed  recorded  from  A. 
B.,  the  person  to  whom  the  title  is  traced,  and  finding  none,  would 
think  of  going  to  the  docket  of  the  common  pleas  to  look  over  the 
records  of  J.  S.,  P.  R.  and  S.  N.,  &c.,  the  several  sheriffs  for  the  last 
twenty  years?  but  the  law,  as  settled  in  the  case  cited,  has  been 
recognised  so  long  and  so  often  by  courts,  that  we  cannot  now 
question  it. 

When  Christian  Trump  purchased  from  John  Feger  there  was 
nothing  on  the  record  showing  any  lien  but  this  thing,  called  a 
transcript,  from  the  docket  of  A.  M'Kinney,  Esq.;  and  if  he  had 
recorded  his  deed  as  he  ought  to  have  done,  the  judgment  on  the 
scire  facias,  which  is  the  first  thing  having  the  semblance  of  legal- 
ity, being  long  after  this  sale  to  Trump,  that  judgment  would  not 
have  bound  his  moiety  of  the  land.  It  is  not  stated  that  Feger  or 
Trump  resided  on  the  land,  or  that  Kroh  or  Keefer  had  airy  know- 
'edge  of  Trump's  purchase 

The  sheriff's  deed  to  Kroh  was,  according  to  the  decision  above 
cited,  recorded,  and  thus  Kroh  appeared  as  a  purchaser  under  a 
judgment  and  execution.  Keefer  bought  from  Kroh  before  Trump's 
deed  was  put  on  record,  and,  for  all  that  appears,  entirely  ignorant 
of  any  title  in  bond  or  claim  by  him;  for  the  judgment  entered  by 
Conrad  Feger  showed  a  lien  on  all  lands  of  John  Feger  and  Chris- 
tian Trump,  but  gave  no  notice  of  Trump's  claim  to  the  land  in 
question. 
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The  sale,  by  the  sheriff,  of  this  land  as  the  property  of  John  Fe- 
ger, gave  it  to  the  purchaser  divested  of  all  liens  against  Feger; 
and  although  the  judgment  of  Jacob  Kroh  v.  John  Feger  is  by 
this  court  declared  irregular  and  erroneous  and  set  aside,  yet  by  the 
express  terms  of  the  ninth  section  of  the  act  of  1705,  cited  in  the 
last  case,  the  right  of  the  purchaser  to  the  land  remains,  and  the 
purchase  money  alone  can  be  restored  to  John  Feger,  or  in  this 
case,  perhaps,  it  will  be  ordered  to  Conrad  Feger,  to  whom  it  would 
have  been  awarded  if  he  had  known  of  the  sheriff's  sale  and 
claimed  it. 

Judgment  for  Keefer. 


Richardson  against  Kuhn. 

In  aii  action  of  ejectment  by  a  vendor  against  a  vendee  to  compel  the  payment  of 
purchase  money,  it  is  competent  for  the  defendant  to  prove  that  the  plaintiff's  ancestor 
under  whom  he  claims,  had  previously  sold  the  same  land  to  another  person,  and  taken 
a  mortgage  for  the  purchase  money,  which  had  been  sued,  judgment  obtained,  and  the 
land  sold  to  a  third  person  upon  an  execution  on  that  judgment.  Tiic  objection  that 
that  third  person  was  an  agent  of  the  plaintiff,  is  rebutting  evidence,  but  is  no  reason 
for  excluding  the  defendant's  evidence. 

ERROR  to  the  common  pleas  of  Tiogu  county. 

Hartman  Kuhn  and  Charles  Kulm  against  Thomas  Richardson. 
Ejectment  for  a  tract  of  land. 

The  plaintiffs  having  shown  a  contract  of  the  llth  of  August 
1829,  between  them  and  the  defendant  for  the  sale  and  purchase 
of  the  land,  and  having  read  the  writ  and  return  on  the  same. 
And  the  counsel  for  the  defendant  having  called  on  them  to  show 
that  the  land  described  in  the  writ  is  the  same,  that  is  mentioned 
in  the  contract: — they  offered  to  prove  by  John  Norris,  that  it  is 
the  same  land,  and  that  more  land  is  described  in  the  writ  than  is 
mentioned  in  the  contract,  and  that  the  line  dividing  Elkland  and 
J^aurence  township,  divides  the  tract  mentioned  in  the  writ.  The 
counsel  for  the  defendant  objects  to  the  evidence,  on  the  ground 
that  there  is  a  variance  between  the  land  described  in  the  contract, 
and  that  claimed  in  the  writ,  both  as  to  the  description  and  town- 
ships, and  that  the  same  cannot  be  cured  by  parol  evidence.  The 
court  admitted  the  evidence,  and  the  defendant's  counsel  excepted. 

After  the  plaintiffs'  evidence  was  closed: 

The  defendant  offered  to  prove  by  the  evidence  of  John  Norris, 
tl  at  Hartman  and  Charles  Kuhn  are  the  heirs  at  law  of  Adam 
Kuhn;  also,  they  offer  in  evidence  a  deed  from  Adam  Kuhn,  to 
George  Adams  and  George  Allington,  dated  the  1st  of  February 
1808,  and  a  mortgage  of  the  same  date,  from  said  Adams  and  Al- 
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lington,  to  said  Adam  Kuhn,  for  a  part  or  all  of  the  land  in  question. 
Also  the  record  of  a  suit,  No.  11,  May  term  1815,  Adam  Kuhn 
against  George  Adams  and  George  Allington,  scire  facias  on  said 
mortgage,  showing  a  sale  by  virtue  of  a  levarifaciay,  issued  July 
26th,  1817,  to  Robert  Tubbs.  Also,  a  deed  from  Benjamin 
Gitchell,  sheriff  of  Tioga  county,  to  Robert  Tnbbs  and  John  Ryan, 
dated  the  3d  of  October  1835,  and  acknowledged  in  open  court 
on  the  same  day.  Also,  a  contract,  dated  December  22d,  1835, 
between  John  Ryan  and  Robert  Tubbs  of  the  one  part,  and  Tho- 
mas Richardson,  the  defendant,  for  the  purchase  of  the  land  in 
question. 

The  counsel  for  the  plaintiffs  object  to  the  same,  on  the  ground 
that  the  defendant  went  into  possession  under  the  plaintiff,  and  all 
the  title  that  the  defendant  pretends  to  show  under  this  offer,  to 
himself,  occurred  subsequently  to  the  article  between  plaintiff  and 
defendants. 

The  court  rejected  the  evidence  and  sealed  a  bill  of  exceptions 
at  the  instance  of  the  defendant. 

Williston,  for  plaintiff  in  error. 
Parsons,  for  defendants  in  error. 

PER  CUUIAM. — There  is  nothing  in  the  objection  to  the  plain- 
tiffs' evidence;  but  it  is  impossible  to  discover  an  available  objec- 
tion to  the  evidence  offered  by  the  defendant.  The  action  is  to 
enforce  the  payment  of  purchase  money;  and  the  plaintiffs  insist, 
that  the  defendant  is  bound  to  pay,  or  surrender  the  possession 
obtained  under  the  articles.  He  may  be  bound  to  do  neither. 
The  articles  have  not  been  exhibited  to  us;  but  it  is  to  be  pre- 
sumed that  he  bargained  for  a  title,  and  should  it  appear  that  it  is 
not  in  the  plaintiff's  power  to  make  it,  they  may  not  call  on  him 
to  turn  out  without  rescinding  the  bargain,  restoring  purchase 
money  paid,  and  tendering  compensation  for  intermediate  improve- 
ments. It  is  not  pretended  that  they  have  done  this;  and  what 
did  the  defendant  offer  to  show  ?  Directly  that  the  land  had  been 
conveyed  by  the  plaintiffs'  ancestor,  arid  sold  to  a  third  person  on 
his  mortgage  for  the  purchase  money.  It  may  turn  out  to  be  true 
in  fact,  as  the  plaintiffs  say,  that  this  third  person  had  bid  the 
land  in  as  their  ancestor's  agent,  and  that  he  procured  the  sheriff's 
conveyance  to  be  made  to  himself  surreptitiously;  but  that  is  matter 
to  rebut  and  not  to  exclude.  The  evidence  ought,  therefore,  to 
have  been  received. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Seibert  against  M'Heniy. 

Replevin  cannot  be  maintained  in  the  name  of  a  husband  and  wife,  to  recover  chat- 
tels, the  property  of  the  wife  before  marriage,  unlawfully  taken  afterwards.  The  action 
must  be  in  the  name  of  the  husband  alone. 

The  plea  of  property  in  such  case  does  not  admit  the  plaintiff's  right  to  sue;  nor 
need  such  objection  be  taken  by  plea  in  abatement- 

WRIT  of  error  to  the  common  pleas  of  Luzerne  county. 

George  M'Henry  and  Lucinda,  his  wife,  against  Nicholas  Seibert. 

This  was  an  action  of  replevin  for  a  cow.  The  proof  offered 
by  the  plaintiffs  was,  that  the  cow  had  belonged  to  Charles  Hollo- 
way,  the  father  of  Lucinda  M'Henry,  and  was  sold  as  his  pro- 
perty, and  purchased  by  his  daughter,  before  her  marriage  to  the 
plaintiff,  but  remained  in  the  possession  of  the  father,  until  after 
her  marriage,  and  until  she  was  taken  by  the  defendant.  The  de- 
fendant pleaded  property  in  himself. 

When  the  plaintiffs  offered  the  evidence  of  their  right  to  recover, 
it  was  objected  to  by  the  defendant,  on  the  ground  that  the  action 
could  not  be  maintained  upon  the  proof  which,  in  law,  established 
a  title  in  the  husband  alone;  but  the  court  overruled  the  objection, 
and  sealed  a  bill  of  exceptions. 

In  answer  to  a  point  put  by  the  defendant's  counsel,  the  court 
charged  the  jury,  that  the  action  was  rightly  brought  in  the  name 
of  the  husband  and  wife,  and  the  plaintiff  was  entitled  to  recover. 

This  was  the  only  point  in  the  cause. 

Wright,  for  plaintiff  in  errror,  argued  that  the  possession  of  the 
father  was  the  possession  of  the  daughter,  and  after  marriage  the 
property  was  exclusively  of  the  husband,  and  he  alone  could 
maintain  the  action.  Clancy  1;  Cro.  Eliz.  133;  1  Chit.  PI.  62; 
1  Salk.  114;  2  Saund.  PL  $•  Ev.  70;  2  Saund.  Rep.  4?,  note  g; 
3  tfmer.  Dig  328;  5  tfmer.  C.  L.  567;  1  Bac.  Mr.  502;  2  Caines 
221;  5  Bos.  <§•  Pul.  404;  1  Sel.  N.  P.  250. 

Greenough,  for  defendant  in  error,  cited  3  Term  Rep.  627.  The 
defendant  should  have  taken  advantage  of  the  misjoinder  by  plea 
in  abatement.  1  Saund.  Rep.  291;  2  Watts  40;  6  Bac.Jlbr.  70; 
1  Eap.  Dig.  374. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  question,  which  arises  here  is,  whether  a 
feme  sole  being  the  owner,  and  in  either  the  actual  or  constructive 
possession  of  personal  property  at  the  time  of  her  marriage,  can, 
for  an  unlawful  taking  thereof,  after  the  marriage,  by  the  defend- 
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ant,  be  joined  with  her  husband  in  an  action  of  replevin  for  the 
recovery  of  it.  It  has  been  very  ingeniously  argued  and  certainly 
not  without  a  great  deal  of  plausibility  by  the  counsel  for  the  de- 
fendants in  error,  who  were  the  plaintiffs  below,  that  this  question 
is  not  necessarily  presented  by  the  record.  But  we  think  it  cannot 
be  evaded;  for  it  is  impossible  for  us  to  shut  our  eyes  to  the  fact 
that  it  is  raised  directly,  and  indeed  almost  the  only  one  that  is 
raised,  by  the  bills  of  exception  to  the  evidence  and  the  charge  of 
the  court.  It  has  been  said  that  the  misjoinder  of  the  wife  ought 
to  have  been  pleaded  in  abatement;  but  this  proposition  is  in  op- 
position to  all  the  authorities  on  the  subject.  The  defendant  may 
riot  know  the  nature  and  extent  of  the  plaintiffs'  interest  in  the 
subject  matter  of  the  controversy,  but  as  the  plaintiffs  themselves 
must  know  this,  if  they  or  either  of  them  have  any  claim  or  inte- 
rest in  it  at  all,  they  will,  therefore,  be  held  bound,  on  the  trial  of 
the  cause,  to  show  that  they  have  a  joint  title  or  interest  in  the 
thing  sued  for.  There  is  no  rule  better  settled  than  that  the  pro- 
buta  must  correspond  with  and  support  the  allegata.  Therefore, 
it  is,  that  if  too  many  plaintiffs  join  in  bringing  the  action,  the  de- 
fendant may  take  advantage  of  it  on  the  general  issue.  An  objec- 
tion, which  goes  only  to  show  a  want  of  ability  on  the  part  of  the 
plaintiff  or  one  of  them  to  sue,  and  not  a  want  of  title,  must  gene- 
rally be  pleaded  in  abatement,  and  cannot  be  taken  advantage  of 
on  the  general  issue.  As  if  a  feme  covert  join  in  suing  with 
others  as  a  feme  sole,  it  has  been  held  that  the  defendant  can  only 
avail  himself  of  the  objection,  by  pleading  it  in  abatement.  Milner 
v.  Milner,  3  Term  Rep.  631.  But  Mr  Chitty,  who  recognizes  this 
principle,  and  refers  to  the  case  cited,  and  others  on  the  subject  in 
his  Treatise  on  Civil  Pleading,  vol.  1,  pages  436-7,  lays  it  down  in 
the  following  words;  "When  a,  feme  covert  has  no  interest  what- 
ever in  the  subject  matter  of  the  action,  and  consequently  ought 
not  to  be  made  a  party,  and  she  sues  either  with  or  without  her 
husband,  the  plaintiff  will  be  nonsuited  on  the  general  issue." 
For  this  rule,  he  cites  in  the  margin,  Caudell  v.  Shaw,  4  Term 
ffep.  361;  Buckly  v.  Collier,  1  Sulk.  114;  Rose  and  wife  v.  Bow- 
ler, 1  Hen.  Bla.  108;  Abbot  and  wife  v.  Blofield,  Cro.  Jac.  644; 
Bidgood  v.  Way  and  wife,  2  Bla.  Rep.  1236.  Now  in  the  present 
case,  it  not  only  appears  from  the  plaintiffs'  declaration  that  the 
wife  who  is  joined  with  her  husband  as  such  in  the  action  below, 
but  likewise  from  their  own  evidence  offered  arid  given  on  the 
trial,  that  she  had  no  right  to,  or  interest  whatever  in  the  cow  either 
at  the  time  of  the  taking  of  the  cow  by  the  defendant  below  or  at 
the  time  of  commencing  the  action.  On  the  contrary  it  being  tes- 
tified to  by  the  plaintiffs'  own  witnesses,  that  the  wife,  at  and  pre- 
viously to  the  time  of  her  marriage,  was  the  sole  owner  of  the 
cow,  which  had  been  left  by  her  in  the  care  of  her  father,  to 
be  delivered  up  by  him  when  called  for,  the  cow  of  course  became 
the  sole  and  absolute  property  of  the  husband,  immediately  upon 
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the  marriage.     Co.  Lit.  351,  b.     But  it  is  contended,  that  the  plea 
of  property,  and  not  the  general  issue,  having  been  pleaded  by  the 
defendant  below,  he  thereby  admitted  the  taking  of  the  cow  as 
also  the  right  of  the  plaintiffs  to  maintain  their  action,  unless  he 
proved  the  property  of  the  cow,  as  he  alleged  by  his  plea,  to  be  in 
himself.     The  writ  of  replevin,  however,  cannot  be  sustained  by  a 
plaintiff  without  his  showing  that  he  has  either  an  absolute  or 
special  property  vested  in  him.     Co.  Lit.  145,  b;  Bull.  N.  P.  53. 
The  mere  naked  possession  is  not  sufficient  as  it  is  in  the  case  of 
trespass.     Waterman  v.  Robinson,  5  Mass.  303.     Then  even  sup- 
posing that  the  plea  of  property  without  more  does  admit  the  tak- 
ing; which  is  the  most  that  can  be  claimed,  because  the  general 
issue,  non  ccepil,  merely  denies  the  taking;  the  plaintiff,  before  he 
can  recover,  must  prove  either  an  absolute  or  special  property  in 
himself.     And  for  the  same  reason,  because  possession  alone,  on 
the  part  of  the  plaintiff  in  replevin,  is  not  sufficient  to  enable  him 
to  maintain  the  action,  the  defendant  may  defeat  it  by  pleading 
and  showing  property  in  a  stranger;  or  even  in  one  of  the  plain- 
tiffs, where  two  or  more  have  joined  in  bringing  the  replevin.    Co. 
Lit.  145,  b.     And  this  he  may  do  by  pleading  it  either  in  bar  or 
abatement.     Salkold  v.  Skellon,  Cro.  Jac.  519;  Butcher  v.  Porter,  I 
Show.  401;  S.  C.,  1  Salk.  94;  Garth.  243;  Presgrave  v.  Saunders, 
1  SaJk.  5;  S.  C.,  Ld.  Raym.  984;  6  Mod.  69,  81,  103;  Wildmore 
v.  North,  2  Lev.  92  ;  S.  C.,  1  Ventr.  249;  Gilb.  on  Replevin  127-8. 
And  Chief  Baron  Gilbert,  in  this  book  last  cited,  of  which  he  is 
the  author,  lays  it  down,  in  page  127,  that  the  defendant  by  plead- 
ing property  in  himself  does  not  thereby  confess  even  the  caption, 
but  in  effect  denies  the  right  of  the  plaintiff  to  claim  a  deliverance. 
And  in  accordance  with  all  the  authorities  and  the  principles  there- 
by established  in  relation  to  this  point,  the  late  chief  justice  of  this 
court,  in  Clemson  v.  Davidson,  5  Binn.  399,  where  the  defendant 
in  replevin  pleaded  property,  says,  "  it  is  true,  notwithstanding  his 
(the  defendant's)  plea,  it  is  necessary  for  Clemson  (the  plaintiff)  to 
show  the  property  in  himself."    And  in  Maryland,  where  replevin 
will  lie  and  may  be  maintained  upon  the  same  ground  as  in  this 
state,  it  has  been  ruled  that  the  plea  of  property  in  the  defendant, 
throws  the  whole  burthen  of  proof  on  the  plaintiff.     Cullum  v. 
Bevans,  6  Harr.  <$•  Johns.  469. 

The  doctrine  of  intendment,  which  has  been  resorted  to  and  re- 
lied on,  to  sustain  the  judgment  of  the  court  below,  is  not  applica- 
ble here ;  there  is  no  ground  upon  which  any  thing  of  the  kind  can 
be  made;  because  the  question  of  the  right  of  the  plaintiffs  below 
to  maintain  their  action,  does  arise  on  the  statement  of  facts  ex- 
hibited by  the  pleadings  merely,  but  upon  the  facts  as  given  in 
evidence  by  the  plaintiffs  themselves,  on  the  trial  of  the  cause  and 
the  charge  of  the  court  thereon  to  the  jury;  which  have  all  been 
made  part  of  the  record  by  the  bills  of  exception  taken  thereto  by 
the  defendant  below.  And  it  appearing  from  this  evidence,  that 
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the  wife  was  the  sole  and  absolute  owner  of  the  cow  in  her  own 
right,  before  and  at  the  time  of  her  marriage ;  and  that  she  was 
also  in  the  constructive  possession  thereof,  by  her  father,  who  had 
been  entrusted  with  the  care  of  the  cow  by  her  till  called  for,  the 
property  of  the  cow  was  transferred  by  the  marriage  and  became 
vested  thereby  immediately  in  her  husband.  Co.  Lit.  351.  b.  And 
it  also  appearing,  that  the  cow  was  taken  by  the  constable,  and 
sold  to  the  defendant  below,  after  the  husband  had  thus  become 
the  sole  and  absolute  owner  of  her,  it  is  perfectly  clear,  that  ac- 
cording to  the  rule  laid  down  by  Mr  Chitty,  which  is  fully  estab- 
lished by  the  cases  and  authorities  on  the  subject,  that  the  court 
below,  if  they  could  on  the  trial  have  ordered  and  enforced  a  non- 
suit, ought  to  have  done  so.  But  not  having  the  authority  to  do 
this,  they  ought  to  have  instructed  the  jury,  that  in  law  they 
were  bound  to  find  a  verdict  for  the  defendant  below,  as  requested 
by  his  counsel.  The  court,  however,  refused  to  give  this  instruc- 
tion, but  on  the  contrary  advised  the  jury  that  they  ought  to  find 
in  favour  of  the  plaintiffs  below;  in  which  we  think,  the  court 
erred. 

Judgment  reversed. 


Mott  against  Danforth. 

An  action  on  the  case  against  two  individuals  for  agreeing  and  conspiring  with  a 
third  person  to  defraud  his  creditors  may  be  maintained,  when  in  pursuance  of  such 
agreement,  the  defendants  took  assignments  of  his  property,  and  aided  him  in  getting 
out  of  the  state,  by  which  means  the  plaintiff  was  defrauded  and  prevented  fiom  re- 
covering his  debt.  The  fact  that  the  debt  of  the  plaintiff  was  not  payable  at  the  time 
of  the  alleged  fraud,  is  no  objection  to  the  action. 

In  such  action,  the  measure  of  damages  is  the  value  of  the  property  withdrawn  from 
the  reach  of  the  plaintiff,  and  not  the  amount  of  the  debt  due  to  him. 

ERROR  to  the  common  pleas  of  Susquehanna  county. 

This  action  was  brought  by  Josiah  Danforth  against  Ithamar 
Mott  and  Sylvanus  Mott,  in  case  for  a  conspiracy  and  fraud.  The 
declaration  alleges  in  the  first  count,  that  George  Tarbox  was 
indebted  to  the  plaintiff  in  the  sum  of  998  dollars  and  interest,  on  a 
note  dated  the  8th  of  May  1833,  payable  in  six  months,  and  the 
defendants  intending  to  deceive  and  defraud  the  plaintiff  of  his 
debt,  excited,  moved,  advised,  and  procured  Tarbox  to  depart  and 
leave  the  country,  and  go  to  places  unknown  to  the  plaintiff,  with- 
out paying  said  debt,  whereby  it  was  totally  lost.  The  second 
count,  after  averring  the  same  indebtedness,  charges,  that  Tarbox 
was  possessed  of  goods  and  chattels  sufficient  to  pay  the  same,  yet 
the  defendants  contriving  and  intending  to  injure  and  aggrieve  the 
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plaintiff,  and  prevent  the  payment  of  his  debt  and  to  defraud  him 
thereof,  conspired  with  Tarbox  to  secrete  and  eloigne  to  places 
unknown  to  the  plaintiff,  the  said  goods  and  chattels,  and  did  so 
secrete  and  eloigne  them,  and  converted  them  to  their  own  use, 
whereby  the  plaintiff  lost  his  debt.  The  third  count,  after  averring 
the  indebtedness  and  the  possession  by  Tarbox  of  goods  and  chat- 
tels, rights  and  credits,  &c.,  alleges,  that  the  defendants  contriving, 
and  fraudulently  intending  to  deceive  and  defraud  the  plaintiff,  by 
covin  and  conspiracy  with  Tarbox,  to  defeat  and  prevent  the  plain- 
tiff from  recovering  his  debt,  secreted  and  eloigned  to  places 
unknown  to  the  plaintiff,  the  said  goods  and  chattels,  rights  and 
credits  of  Tarbox,  and  aided,  and  assisted,  advised  and  procured 
him  to  depart  and  leave  the  country,  and  go  to  places  unknown, 
by  reason  whereof  the  debt  was  totally  lost. 

Much  evidence  was  given  on  the  trial,  from  which  it  appeared 
that  Tarbox  had  been  travelling  about  the  county  of  Susquehanna 
and  the  neighbourhood,  for  two  or  three  years  as  a  pedlar,  being  in 
possession  of  a  wagon  and  horses,  and  valuable  dry  goods,  jewel- 
lery, and  other  articles  of  merchandise :  and  that  in  May  1833,  he 
purchased  of  the  plaintiff  in  Connecticut,  near  1000  dollars  worth 
of  articles,  at  a  credit  of  six  months,  for  which  he  gave  his  promis- 
sory note.  He  also  purchased  of  two  other  persons  in  that  state  to 
a  considerable  amount.  The  plaintiff  alleged,  and  gave  evidence 
to  prove,  that  the  defendants  were  very  intimate  with  Tarbox, 
and  well  acquainted  with  the  state  of  his  affairs  and  indebtedness 
in  Connecticut,  as  well  as  for  divers  small  amounts  in  the  neigh- 
bourhood; that  they  colluded  with  him  in  various  ways,  to  enable 
him  to  defraud  his  Connecticut  creditors,  and  that  for  this  purpose, 
they  finally  in  October  1833,  about  eight  days  before  the  plaintiffs 
note  became  due,  obtained  from  him,  his  wagon  and  horses,  and 
merchandise,  as  well  as  notes  and  securities  for  debts  due  to  him, 
by  a  sale  or  pretended  sale,  and  assisted,  and  accompanied  him  in 
absconding  from  the  state,  leaving  his  debts  unpaid,  taking  with 
them,  and  otherwise  disposing  of,  his  property  and  effacts. 

Various  points  were  presented  to  the  court  by  the  counsel  for 
the  defendants,  all  of  which  seemed  to  be  substantially  summed  up 
in  the  concluding  charge  of  the  court,  which  has  been  the  main 
subject  of  argument  here.  That  is,  as  follows: 

Herrick,  president.  "  If  the  jury  think,  from  all  the  evidence  in 
the  cause,  that  Ithamar  and  Sylvanus  W.  Mott,  conspired  with 
Tarbox  to  defraud  his  creditors,  and  that  in  pursuance  of  such 
agreement,  the  defendants  took  assignments  of  his  property,  and 
aided  and  assisted  him  in  getting  out  of  the  state,  with  his  pro- 
perty, moving  to  places  unknown,  by  which  means  the  plaintiff 
was  defrauded  and  prevented  from  the  recovery  of  his  debt,  this 
action  can  be  maintained.  And  the  court  think  if  the  plaintiff's 
note  was  not  payable  for  eight  days,  it  would  make  no  difference, 
if  by  the  means  of  the  conspiracy  and  fraud,  the  plaintiff  is  de- 
vi. — 2  o 
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frauded  and  prevented  from  the  recovery  of  his  debt.  Nor  would 
it  be  material,  that  the  defendants  did  not  know  that  the  plaintiff  was 
a  creditor,  provided  the  conspiracy  was  to  defraud  all  Tarbox's  cre- 
ditors in  Connecticut,  and  the  plaintiff  was  one  of  them.  If  the  jury 
should  be  of  opinion  that  the  plaintiff  ought  to  recover,  they  may 
find  the  amount  of  the  plaintiff's  claim  if  they  think  proper,  pro- 
vided the  goods,  notes  and  money  assigned,  and  taken  off  by  Mott 
and  Tarbox  by  conspiracy  and  fraud,  amount  to  such  claim,  but 
they  can  find  for  no  greater  sum  than  the  amount  so  assigned  and 
carried  off  as  aforesaid.  The  jury  found  a  verdict  for  the  plaintiff 
for  796  dollars  52  cents. 

Jessup  and  Conynghum,  for  plaintiff  in  error,  cited  1  Bac. 
Abr.  87;  2  Stark.  406;  8  Serg.  8f  Rawle  522;  11  Johns.  Rep.  139. 

Dimmock  and  Greenough,  contra,  cited  Plead.  J/ss.  SO;  Carth. 
3.  It  matters  not  that  the  debt  was  not  due,  5  Jim.  Com.  Law 
205;  7  Wend.  9;  5  Jim.  Com.  Law  464.  That  there  is  no  legal 
cause  of  action,  4  Watts  361;  1  Rawle  362;  5  Watts  65;  2  Penns. 
Rep.  126. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  action  on  the  case  for  a  conspiracy,  has  in 
modern  times  taken  the  place  of  the  writ  of  conspiracy,  which 
seems  to  be  considered  as  antiquated.  The  instances  of  these  suits 
in  our  reports,  are  not  very  numerous,  but  sufficient  appears  to 
show  that  an  action  on  the  case  lies  wherever  the  plaintiff  is  ag- 
grieved and  damnified  by  unlawful  acts,  done  by  the  defendants,  in 
pursuance  of  a  combination  and  conspiracy  for  that  purpose.  It  is 
said  by  TILGHMAN,  C.  J.,in  Griffith  v.  Ogle,  1  Binn.  174-5,  that  the 
conspiracy  is  the  gist  of  the  action,  though  it  is  still  necessary  to  show 
some  act  done  in  execution  of  it.  In  that  case  it  was  held  to  lie  against 
two  defendants  for  conspiring  falsely  and  maliciously,  to  accuse  the 
plaintiff  before  the  house  of  representatives,  of  extorting  illegal  fees 
and  endeavouring  to  procure  a  person  to  make  affidavit  thereof,  they 
knowing  the  contents  to  be  false.  In  Mitchell  v.  Morrison  and 
Penrod,  8  Serg.  $  Rawle  522,  and  2  Penns.  Rep.  126,  the  plain- 
tiff, Mitchell,  had  obtained  judgment  against  Morrison,  and  the 
defendant  Penrod  had,  previously  to  the  judgment,  obtained  from 
Morrison  his  effects,  consisting  of  certificates  of  turnpike  stock,  and 
then  had  Morrison  imprisoned  under  an  execution,  on  a  judgment 
before  a  justice  ol  the  peace,  until  he  was  discharged  under  the 
insolvent  laws.  It  was  held,  that  the  action  on  the  case  for  the 
conspiracy,  was  maintainable;  ROGERS,  J.,  says,  although  Mitchell 
could  not  collect  his  debt  by  fieri  facias  and  levy,  yet  satisfaction 
might  have  been  obtained,  by  compelling  Morrison  to  assign  for 
the  benefit  of  his  creditors;  there  was  at  least  a  chance  of  satisfac- 
tion, of  which  he  ought  not  to  be  deprived  by  any  fraudulent  com- 
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bination  with  his  debtor.  In  Smith  v.  Tonstal,  Carth.  3,  4,  the 
following  case  was  adjudged  on  demurrer  in  B.  R.,  and  affirmed 
in  the  house  of  lords.  A.  declared  that  he  had  obtained  judgment 
against  J.  S.,  for  100  pounds,  and  that  100  pounds  more  were  due  to 
him  for  rent  arrears;  that  he,  in  tend  ing  to  take  out  execution,  and  also, 
to  bring  an  action  of  debt  for  the  rent  in  arrear,  the  said  J.  S.,  being 
then  possessed  of  goods  and  chattels  sufficient  to  discharge  the  whole, 
which  being  very  well  known  to  B,  the  defendant,  he,  by  covin  con- 
spiring with  the  said  J.  S.  to  defeat  him  of  his  execution,  and  of  reco- 
vering the  money  for  rent  in  arrear,  procured  the  said  J.  S.,  to  confess 
a  judgment  for  160  pounds,  to  one  J.  N.,  and  that  he  sued  out  execu- 
tion on  this  feigned  judgment,  by  virtue  whereof,  he  seized  all  the 
goods  and  chattels  of  the  said  J.  S.,  which  he  eloigned  to  places  iin- 
known,and  converted  to  his  own  use,  by  reason  whereof,  the  plaintiff 
lost  his  debt;  the  action  well  lies.  In  Meredith  v.  Benning,  1  Hen.  4* 
Mvnf.  585,  there  is  a  report  of  an  action,  brought  in  the  district 
court  of  Prince  Edward  county,  in  which  the  plaintiff  had  become 
surety  for  P.  M.,  a  deputy  sheriff,  and  had  been  obliged  to  pay 
money  for  him,  and  he  being  about  to  sue  and  implead,  and  move 
against  him  for  indemnification,  the  defendant,  not  ignorant  of  the 
premises,  but  craftily,  &c.,  intending  to  defraud  and  injure  the 
plaintiff,  did  secretly  and  maliciously,  take  and  carry  away  the 
slaves,  horses,  cattle,  household  goods  and  chattels,  of  the  said  P.  M., 
to  parts  unknown,  and  did  keep,  secrete,  and  conceal  them;  and 
also,  did  then  and  there  aid,  assist,  and  counsel  the  said  P.  M.,  in 
removing  himself  to  parts  unknown,  to  the  end,  that  the  plaintiff 
mis-ht  be  prevented  from  recovering  indemnification  as  aforesaid. 
The  jury  gave  a  verdict  for  the  plaintiff,  which  the  court,  on  motion 
for  a  new  trial,  confirmed;  and  the  principle  of  the  case  seems  to 
be  approved  by  the  judges  of  the  supreme  court  of  appeals  in  a 
subsequent  chancery  proceeding  between  the  parties.  In  Adams 
v.  Page,  7  Pick.  542,  it  was  held,  that  an  action  on  the  case  for  a 
conspiracy,  would  lie  against  two  or  more,  for  an  unlawful  act 
committed  by  them  in  concert,  whereby  the  plaintiff  suffered  an 
injury,  even  although  there  were  no  corrupt  design  to  cheat  and 
defraud. 

It  would  seem,  that  in  most  of  the  cases  this  remedy  has  been 
employed  for  acts  in  the  nature  of  malicious  prosecution,  or  abuse 
of  legal  proceedings;  yet  I  perceive  no  reason  why  it  should  be 
confined  to  such  cases.  Conspiracy  comprehends  any  confederacy 
to  prejudice  a  third  person,  as  where  divers  confederate  to  impove- 
rish a  third  person;  1  Hawk.  P.  C.  Bk  1  c.  72;  or  to  defraud  by 
agreement  among  themselves,  to  accept,  indorse  and  negotiate  fictU 
tious  bills.  I  Leach,  C.  L.  232.  It  seams  clear,  that  a  combina- 
tion to  commit  a  misdemeanor,  or  other  act,  prohibited  by  law, 
constitutes  this  offence  6  Petersdorfs  Jihr.  99.  By  13  Eliz.  ch.  5, 
(in  force  here)  all  fraudulent  gifts,  grants,  &c.,  of  lands,  tenements, 
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&c.,  goods  and  chattels,  to  the  purpose  and  intent,  to  delay,  hinder, 
and  defraud  creditors,  are  declared,  as  against  them,  void  and  of 
no  effect;  and  by  sect.  3,  the  parties  are  subjected  to  a  penalty.  A 
conveyance  is  fraudulent  within  this  statute,  even  though  a  valua- 
ble consideration  passes,  if  made  with  intent  to  hinder  and  defraud 
creditors.  Cowp.  434.  As  where  a  person,  knowing  there  was  a 
decree  in  chancery  and  sequestration,  bought  the  defendant's  ho  use 
and  goods,  and  gave  a  full  sum  for  them,  yet  being  with  a  manifest 
intent  to  defraud  the  creditor,  it  was  held  fraudulent  and  void. 
Ibid.  Nor  is  it  necessary  the  plaintiff  should  have  proceeded  to 
judgment,  or  even  brought  suit,  to  bring  the  parties  within  the  scope 
of  the  statute.  Information  on  13  Eliz.,  plaintiff  had  brought  debt 
against  J.  S.,  and  attachment  issued,  and  sheriff  being  ready  to 
attach  defendant  by  his  goods,  the  defendant  in  disturbance  of  the 
execution  of  the  process,  showed  a  conveyance,  by  which  he 
claimed  them,  and  averred  the  fraud.  It  was  objected  not  to  be 
within  the  statute,  because  it  goes  not  in  delay  of  execution,  no 
judgment  being,  but  only  in  delay  of  process.  The  court  held  the 
contrary,  by  reason  of  the  word,  delay,  for  appearance  is  delayed. 
And  Periam  and  Rhodes  conceived  that  avowing  such  convey- 
ance, though  no  suit  is  pending,  is  within  the  statute;  but  Anderson 
doubted.  Pendleton  v.  Gunston,  Leon.  47. 

The  circumstance  that  the  debt  was  not  payable  at  the  time  of 
the  alleged  fraud,  is  not  in  our  opinion,  a  valid  objection.  Although 
it  was  not  then  payable,  yet  it  was  on  the  eve  of  becoming  so,  and 
the  plaintiff  might  be  as  much  defeated  of  his  debt  by  acts  done 
just  before  he  was  about  to  proceed  to  recover  it,  as  afterwards. 
The  plaintiff's  claim  is  founded,  not  so  much  on  his  debt  being  due, 
as  on  the  injury  done  to  him  by  the  defendant's  sweeping  away 
that  property  belonging  to  the  debtor,  which  he  might  have  made 
available  by  legal  proceedings  for  recovery  of  his  debt;  and  if  this 
could  be  done  just  before  the  debt  became  due,  the  fraud  might  be 
committed  with  impunity.  The  question  is  one  of  fact  for  the 
jury,  whether  the  acts  were  fraudulently  done  to  defeat  the  plaintiff 
of  his  just  debt,  and  whether  he  thereby  lost  the  same.  Nor  is  it 
necessary  the  designs  of  the  defendants  should  be  levelled  at  the 
plaintiff  alone;  if  intended  against  him  and  others  in  the  same  situa- 
tion, it  is  rather  an  aggravation  than  an  alleviation  of  the  offence. 

As  to  the  damages,  the  measure  is  stated  in  Mitchell  v.  Penrod, 
8  Serg.  &  Rawle  524,  to  be  the  value  of  the  property  withdrawn 
from  the  reach  of  the  plaintiff  by  the  assignments,  and  not  the 
amount  of  the  debt  due  to  the  plaintiff,  and  this  appears  to  be  the 
standard  intended  by  the  court  below,  in  the  present  case,  though 
the  phraseology  might  have  been  more  distinct.  It  is  riot  easy  to 
judge  what  was  the  property  assigned  by  Tarbox  to  the  plaintiffs 
and  withdrawn, or  its  value;  much  was  transacted  secretly  between 
the  parties,  and  it  was  for  the  jury  to  judge  how  far  it  consisted  of 
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goods,  notes  or  money.    The  court,  however,  confine  the  plaintiff's 
claim  to  so  much  as  was  assigned  and  taken  off  by  the  parties,  and 
the  amount  recovered  was  considerably  below  the  plaintiff's  debt. 
Judgment  affirmed. 


Blanchard  against  The  Commonwealth. 

The  orphans'  court,  upon  the  confirmation  of  the  real  estate  of  an  intestate  to  the 
heir,  may  exercise  their  jurisdiction  over  advancements,  and  adjust  the  sum  due  to  each 
heir :  and  this  having  been  done  in  an  action  on  the  recognizance,  the  decree  would  be 
conclusive  upon  the  subject  of  advancements.  But  if  there  be  no  adjudication  on  that 
subject,  and  the  heir  to  whom  the  land  was  decreed,  enter  into  one  recognizance  in  a 
gross  sum,  conditioned  for  the  payment,  to  the  other  heirs,  of  their  respective  shares,  in 
an  action  upon  that  recognizance  for  the  use  of  one  of  the  heirs,  the  defendant  may 
show  that  the  plaintiff  was  fully  or  partially  advanced. 

In  an  action  brought  for  the  use  of  another,  it  is  not  competent  for  the  defendant  to 
prove  that  the  transfer  was  obtained  by  fraud. 

ERROR  to  the  common  pleas  of  Luzerne  county. 

This  was  an  action  of  debt  upon  a  recognizance  in  the  orphans' 
court.  The  Commonwealth,  in  right  of  David  Brooks  and  Hetty 
his  wife,  for  the  use  of  William  Goodwin  against  Jeremiah  Blan- 
chard and  Frederick  Wagoner. 

Jeremiah  Blanchard  the  elder,  having  died  intestate,  there  was 
a  writ  of  partition  and  valuation  of  his  real  estate  awarded  by  the 
orphans'  court.  The  inquest  found  that  the  estate  could  not  be 
divided  among  all  the  heirs,  and  valued  it  at  2224  dollars,  "  and 
find  the  value  of  a  tenth  part  of  the  real  estate  of  which  the  intes- 
tate died  seised,  being  the  part  of  the  said  estate  to  which  each  of 
the  children  of  the  said  intestate  is  entitled,  to  be  222  dollars  40 
cents,"  &c.  This  inquisition  was  confirmed  on  the  3d  of  August 
1818.  Afterwards,  on  the  llth  of  August  1818,  Jeremiah  Blan- 
chard, the  defendant,  elected  to  take  the  estate  at  the  valuation, 
and  it  was  decreed  to  him  by  the  court  upon  his  entering  into  a 
recognizance  with  Frederick  Wagoner,  or  his  surety,  in  the  penalty 
of  4000  dollars,  "  upon  condition  that  Jeremiah  Blanchard  shall, 
within  one  year  from  the  return  and  confirmation  of  the  inquisition 
and  valuation  of  the  estate,  pay  to  the  several  heirs  of  the  deceased 
their  distributive  shares  of  the  estate,  according  to  the  valuation 
thereof  in  the  inquisition  mentioned,  with  the  interest."  The  plain- 
tiff gave  in  evidence  a  transfer  by  David  Brooks  and  Hetty  his 
wife,  who  was  one  of  the  heirs,  of  their  interest  secured  by  the  said 
recognizance,  to  William  Goodwin. 

The  defendants  then  offered  to  prove,  under  the  plea  of  payment, 
with  leave,  &c.y  that  upon  the  30th  of  January  1804,  Jeremiah 
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Blanchard  the  elder,  the  father  of  the  defendant,  made,  by  deed,  an 
advancement  to  his  daughter  Hetty  Brooks,  the  plaintiff,  consisting 
of  a  certain  tract  of  land  in  Pittston,  containing  about  one  hun- 
dred and  fifty  acres,  and  then  worth  upwards  of  300  dollars: 
that  the  said  Hetty  subsequently  and  there  fter  sold  and  disposed 
of  the  said  property,  and  that  her  grantees  have  since  enjoyed  the 
same  to  the  present  time.  And  they  offer  to  prove  further,  that  at 
the  time  William  Goodwin  obtained  the  assignment  of  the  right  of 
the  said  Hetty,  under  which  he  brings  the  present  suit,  he  well 
knew  and  understood  this  fact,  and  represented  to  Hetty  Brooks, 
who  has  resided  out  of  the  state  of  Pennsylvania  since  the  year 
1804—5,  that  the  said  advancement  above  referred  to,  was  in  full 
of  her  share  of  the  real  estate  of  her  said  father,  and  that  all,  that 
would  be  coming  to  her,  would  be  about  11  or  12  dollars,  arising 
from  the  personal  property,  and  that  this  was  all  that  was  in  any 
way  due,  from  her  said  father's  estate,  to  her.  That  under  this 
representation  he  paid  10  dollars  to  the  said  Hetty  Brooks,  and  at 
the  time  agreed,  as  a  further  part  of  the  consideration  of  said  trans- 
fer, that  he  never  would  sue  or  distress  the  said  Jeremiah  under 
such  claim,  during  his,  the  said  William  Goodwin's  lifetime.  And 
the  defendants  further  offer  to  show  the  admissions  of  the  said 
Hetty  Brooks,  long  previous  to  the  execution  of  said  assignment  to 
William  Goodwin,  that  she  had  received  from  her  father,  in  his 
lifetime,  an  advancement  in  hand,  more  than  equal  to  the  share 
that  otherwise  would  have  been  coming  to  her  from  her  said  father's 
estate.  And  the  defendants  further  offer  to  show  various  facts  and 
circumstances,  going  to  prove  that  the  said  William  Goodwin  was 
guilty  of  gross  fraud  in  obtaining  the  assignment  given  in  evidence 
by  him,  as  obtained  from  David  Brooks  and  Hetty  his  wife;  and 
that  he  never  did  pay  any  thing  but  10  dollars  to  the  said  Brooks 
for  said  assignment. 

All  and  every  part  of  which  the  said  defendants  offer  as  a  whole 
and  in  detail.  To  which  plaintiff's  counsel  objected.  The  court 
sustained  the  objection,  overruled  the  evidence,  and  sealed  a  bill  of 
exceptions. 

The  rejection  of  the  evidence  was  the  error  assigned. 

Conyngham,  for  plaintiff  in  error,  cited  Purd.  Dig.  404,  414; 
5  Rawle  213;  8  Serg  G?  Rawle  133;  16  Serg.  $  Rawle  12;  1  Serg. 
Sf  Rawle  503;  4  Watts  170;  14  Serg.  $  Rawle  183;  2  Penns.  Rep. 
333. 

Wright,  for  defendant  in  error,  cited  4  Yeates  102;  5  Serg.  4* 
Rawle  155;  5  Serg.  4*  Rawle  65;  2  Penns.  Rep.  533;  3  Penns. 
Rep.  19  ;  10  Johns.  Rep.  297. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  orphans'  court  has  undoubted  jurisdiction  of 
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advancements,  and  its  decree  would  be  conclusive  in  an  action  on 
the  recognizance;  but  it  is  not  bound  to  exercise  it,  nor  would  it 
be  convenient  in  practice  or  conducive  to  justice  to  do  so.  Con- 
sistently with  habits  so  migratory  as  are  those  of  our  people,  it 
would  be  difficult,  if  not  impossible,  to  bring  all  the  parties  before 
the  court,  or  even  to  serve  them  with  notice;  and  questions  of  fact 
requiring  the  intervention  of  a  jury  would  so  frequently  arise  as  to 
render  the  determination  of  them  on  feigned  issues,  exceedingly 
troublesome.  For  these  reasons,  perhaps  it  is,  that  we  have  no 
trace  of  its  exercise.  In  some  parts  of  the  state,  it  is  true  that  it  has 
been  the  practice  to  take  a  separate  recognizance  to  each  child ;  but 
as  the  costs  were  necessarily  rendered  oppressive  by  it  where  there 
were  many  distributees  and  several  purchasers  or  acceptants  of  dis- 
tinct parts  of  the  estate,  it  has  been  generally,  if  not  universally, 
abandoned.  In  Alexander  v.  Ramsey,  5  Serg.  8f  Rawle  338,  the 
recognizances  were  multiplied  by  it  to  the  exorbitant  number  of 
four  hundred  and  eighty.  Where  the  sum  due  to  each  has  been 
thus  awarded,  but  without  an  adjustment  of  advancements,  it  might 
be  a  grave  question  whether  it  could  be  decreased  in  a  suit  on  the 
recognizance,  which  has  much  of  the  solemnity  of  a  judgment, 
especially  as  the  parties  had  an  opportunity  of  demanding  that 
advancements  should  be  brought  into  hotchpot  before  the  balances 
were  definitively  struck.  The  acceptant  would  certainly  not  be 
entitled  to  the  exclusive  benefit  of  "the  deduction,  if  one  were  ma3e~; 
and  it  is  not  easy  to  see  how  the  other  children  might  benefit  by  it, 
as  they  could  recover  no  more  on  their  recognizances  than  the  sum 
specified  in  the  condition  of  each.  We,  however,  intimate  no 
opinion  on  that,  as  no  such  difficulty  is  presented  here,  the  shares 
being  secured  in  a  gross  sum  by  a  general  recognizance  to  the  com- 
monwealth as  a  trustee,  with  condition  to  pay  the  children  their 
proportions  of  it,  and  the  amount  coming  to  each  T>eing  conse- 
quently left,  subject  to  questions  of  advancement  for  future  adjudi- 
cation by  a  jury.  By  deducting  advancements  under  this  general 
form  of  security,  the  shares  of  the  others  may  be  correspondently 
increased;  a  facility  that  gives  it  an  advantage,  in  point  of  conve- 
nience and  justice,  over  every  other  that  has  been  employed.  But 
the  condition  is  to  pay  according  to  the  valuation  of  the  inquest, 
who  have,  in  this  instance,  assumed  a  right  to  determine  the  amount 
of  the  shares;  and  hence  an  argument  that  the  condition  is  to  pay 
to  each  the  amount  of  the  sum  specified  in  the  inquisition.  What- 
ever be  the  power  of  the  court  in  that  particular,  it  was  not,  and 
could  not  be  delegated  to  the  inquest,  whose  office  was  to  appraise 
the  thing  and  not  the  interests  of  the  children  in  the  purchase  money. 
Their  specification  of  the  shares,  therefore,  goes  for  nothing;  and 
the  condition  to  pay  according  to  the  valuation  is  to  be  understood 
as  predicated  of  the  gross  amount.  If,  then,  the  child  in  whose 
right  suit  is  brought,  has  been  advanced,  there  must  be  a  corre- 
spondent deduction;  and  if  it  appear  that  she  has  had  her  full 
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share  of  the  entire  estate,  she  will  stand  deprived  of  the  character 
of  a  child  entitled  to  distribution,  and  consequently  of  a  title  to  sue 
for  herself  or  another,  on  the  recognizance.  The  evidence  of  ad- 
vancement ought,  therefore,  to  have  been  received;  but  the  evi- 
dence of  fraud  in  procuring  a  transfer  of  the  claim,  was  irrelevant 
and  inadmissible. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Connelly  against  Arnold. 

If  arbitrators,  to  whom  an  action  on  a  mortgage  is  submitted,  estimate,  in  making 
their  award,  other  claims  of  the  plaintiff  against  the  defendant,  without  the  plaintiff's 
express  assent  thereto,  and  their  award  does  not  in  amount  exceed  the  plaintiff's  claim 
on  the  mortgage,  he  will  not  thereby  be  barred  in  an  action  to  recover  those  other 
claims  from  the  defendant. 

ERROR  to  the  common  pleas  of  Luzerne  county. 

Thomas  Connelly  against  Warren  Arnold.  Two  writs  of  scire 
facias  to  revive  two  judgments  between  the  same  parties  were 
tried  together  by  the  same  jury. 

The  plaintiff  gave  in  evidence  the  judgments  upon  which  his 
writs  were  founded. 

The  defendant  then  gave  in  evidence  the  record  of  a  scire  facias 
upon  a  mortgage  between  the  same  parties,  referred  to  arbitrators, 
under  the  act  of  1810,  and  an  award  for  the  plaintiff  for  130  dol- 
lars 90  cents,  from  which  there  was  no  appeal;  and  then  offered 
to  prove  by  the  arbitrators,  what  was  submitted  to  them  and  ad- 
judicated upon  by  them  in  that  suit;  for  the  purpose  of  showing 
payment  of  these  judgments;  to  which  the  plaintiff  objected,  and 
the  court  overruled  the  objection,  and  sealed  a  bill  of  exceptions. 

The  arbitrators  gave  evidence  in  substance,  that  the  plaintiff's 
claim  before  them  was  upon  the  mortgage;  that  the  defendant 
alleged  and  satisfied  them  that  the  judgments,  to  recover  which  the 
present  suit  is  brought,  were  for  the  same  debt  as  the  mortgage ; 
and  that  in  making  their  award,  they  estimated  and  included  the 
amounts  in  the  judgments.  They  said  that  the  plaintiff's  counsel 
did  not  admit  that  the  mortgage  and  judgments  were  for  the  same 
debt.  The  award  was  not  for  a  sum  greater  than  the  plaintiff's 
claim  upon  the  mortgage. 

The  plaintiff  then  offered  to  prove,  that  before  the  issuing  of  the 
scire  facias,  the  defendant,  Warren  Arnold,  was  indebted  to  him 
on  book  account,  notes,  and  moneys  paid  for  him,  to  the  amount 
of  the  judgments  and  the  award  of  arbitrators  on  the  mortgage. 

To  which  evidence,  the  defendant  objected,  and  the  court  sus- 
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tained  the  objection,  and  sealed  a  bill  of  exceptions  at  the  instance 
of  the  plaintiff. 

Woodward  and  Greenoi/gh,  for  plaintiff  in  error. 
Conyngham,  for  defendant  in  error,  cited  2  Stark.  707. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — These  were  two  scire  facias,  on  two  judgments 
tried  before  the  same  jury,  and  to  which  the  defendant  pleaded 
payment,  &c.  The  plaintiff  gave  in  evidence,  the  records  of  the 
judgments,  and  rested.  The  defendant  then  gave  in  evidence,  a 
scire  facias  on  a  mortgage,  from  the  same  defendant  to  the  same 
plaintiff',  an  award  for  the  plaintiff  for  130  dollars  90  cents,  from 
which  neither  party  appealed,  and  a  payment  of  the  amount  by 
the  defendant.  The  defendant  offered  to  prove,  by  the  arbitrators 
in  the  case  of  Connelly  v.  Arnold,  what  the  matters  in  suit  submit- 
ted and  adjudicated  upon  by  them  were,  for  the  purpose,  as  is 
stated  by  the  counsel,  of  showing  payment  of  the  judgments.  The 
cause  was  arbitrated,  under  the  act  of  1810,  so  that  it  will  not 
admit  of  question,  that  the  only  matter  submitted  to  them  by  the 
plaintiff,  was  the  amount  due  on  the  mortgage.  It  is  equally  cer- 
tain, that  the  award  only  ascertained  that  amount.  The  arbitra- 
tors found  that  there  was  due  to  the  plaintiff  130  dollars  90  cents, 
and  for  this  sum,  they  awarded  in  favour  of  the  plaintiff.  All  that 
the  plaintiff  had  to  look  to  was  the  award  itself;  and  as  they 
awarded  to  him  the  amount  he  claimed  to  be  due,  there  was  no 
necessity  that  he  should  appeal  from  this  decision.  He  had  nothing 
to  do  with  the  reasons  on  which  the  arbitrators  founded  their 
award.  It  was  enough  for  him  that  the  award  was  in  his  favour, 
to  the  amount  of  his  claim.  On  the  trial  of  the  scire  facias  on 
the  mortgage,  the  defendant  alleged  that  the  mortgage  and  judg- 
ments were  for  the  same  debt,  but  this  was  part  of  his  case,  which 
was  not  admitted  by  the  plaintiff,  nor  did  he  rely  on  the  judgment 
to  show  the  amount  due  on  the  mortgage.  This  appears,  from  the 
testimony  of  the  two  arbitrators,  who  were  examined.  Hoyt,  the 
first  witness,  states,  that  the  defence  was,  that  when  the  mortgage 
was  given  there  had  been  but  little  money  paid,  but  that  the  mort- 
gage was  given  for  money  to  be  awarded  thereafter.  It  was 
claimed  by  the  defendant,  that  the  amount  advanced  was  embrac- 
ed in  these  unsatisfied  judgments.  Plaintiff  alleged  that  the  whole 
mortgage  was  due.  Plaintiff  did  not  offer  evidence  with  regard 
to  either  of  these  judgments.  There  was  no  express  agreement 
by  the  plaintiff  or  his  counsel,  that  the  judgments  should  be  con- 
sidered; but  his  understanding,  from  the  evidence,  was,  that  the 
parties  agreed  that  the  judgments  should  be  taken  into  considera- 
tion. He  cannot  say  that  the  plaintiff's  counsel  admitted  that  the 
mortgage  and  judgments  were  for  the  same  consideration,  but 
vi. — 2  P 
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thinks  he  did  not.  That  in  making  up  the  award,  they  ascertained 
the  amount  of  the  judgments,  and  that  if  they  had  not  taken  them 
in,  they  would  have  found  nothing  due  on  the  mortgage.  The 
testimony  of  the  other  witness  is  of  the  same  purport.  The  only  is- 
sue in  this  suit  was,  the  amount  which  was  due  on  the  mortgage, 
and  it  would  seem  that  the  parties  were  agreed  upon  that  point, 
but  differed  as  to  the  mode  that  amount  was  to  be  ascertained. 
The  plaintiff  relied  on  the  mortgage  itself,  whilst  the  defendant 
insisted  that  the  mortgage  was  given  to  cover  future  as  well  as 
present  advances;  and  that  for  the  subsequent  advances  the  un- 
satisfied judgments  were  taken.  And  this  would  appear  to  have 
been  the  opinion  of  the  arbitrators.  But  if  this  was  the  case, 
they  were  bound  to  award  that  amount  as  due  on  the  mortgage. 
But  what  authority  had  the  arbitrators  to  award  on  the  validity  of 
the  judgments,  even  if  they  had  undertaken  expressly  to  do  so? 
It  had  not  been  submitted  for  their  arbitrament.  Their  power  ex- 
tended only  to  the  suit  which  was  brought  to  enforce  the  mortgage. 
The  plaintiff  has  nothing  to  do  with  the  reasons  on  which  the 
award  was  founded.  He  was  not  bound  to  prove,  nor  could  he 
suppose  that  the  arbitrators  would  undertake  to  decide  on,  what 
was  not  submitted  to  them.  Had  the  plaintiff  given  in  evidence, 
the  judgments  to  show  the  amount  due,  or  had  he  admitted  they 
were  given  for  the  same  advances,  it  would  have  presented  a  dif- 
ferent question.  It  would  have  been  evidence  as  an  acknowledg- 
ment of  the  plaintiff,  that  the  judgments  and  mortgage  were  given 
to  cover  and  secure  the  same  sum.  If  evidence  was  given  which 
proved  that  they  were  the  same,  the  evidence  may  again  be  given. 
It  is  undoubtedly  competent  for  the  defendant  to  prove  this  fact, 
so  as  to  prevent  a  recovery  twice  for  the  same  cause,  but  this  can- 
not be  done  in  the  manner  proposed. 

The  decision  of  the  court,  in  the  second,  third,  and  fourth  bills 
of  exceptions,  would  seem  to  be  grounded  on  the  conclusive  nature 
of  the  award  in  the  former  suit.  But  as  the  evidence  in  the  first 
bill  of  exceptions  was  improperly  admitted,  this  reason  fails.  The 
real  dispute  between  the  parties  is,  whether  the  mortgage  and 
judgments  were  given  to  secure  the  same  amount,  and  as  the  evi- 
dence had  a  direct  bearing  on  that  point,  we  think  there  was  error 
in  rejecting  it. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Rhodes  against  Frick. 

A  father  having  made  a  parol  agreement  with  his  son  to  convey  to  him  his  life- 
estate  in  a  tract  of  land  for  a  valuable  consideration,  the  tenant,  residing  upon  the  land, 
attorned  and  paid  rent  to  the  son,  who  afterwards,  with  the  knowledge  of,  and  without 
objection  by,  the  father,  for  a  valuable  consideration  conveyed  it  to  a  third  person;  it  was 
held,  that  the  statute  of  frauds  and  perjuries  would  not  prevent  the  alienee  of  the  son 
from  recovering  the  lands  from  the  father,  in  ejectment. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

This  was  an  action  of  ejectment  for  one  hundred  acres  of  land, 
by  Henry  Frick  against  Joseph  Rhodes  and  Abraham  Troxall. 

Andrew  Shoub  died  seised  of  a  tract  of  land  containing  two 
hundred  acres;  by  his  will  and  an  agreement  among  his  heirs, 
the  same  became  vested  in  his  daughter  Mrs  Rhodes,  the  wife 
of  Joseph  Rhodes,  the  defendant;  she  died  leaving  an  only  son, 
Andrew  S.  Rhodes.  When  Andrew  became  of  age,  he  conveyed 
the  upper  half  of  the  land  to  his  father  Joseph  Rhodes,  who  at  the 
time  was  tenant  by  the  courtesy  of  the  whole.  After  this  convey- 
ance, there  was  evidence  that  the  tenant  held  the  lower  half  under 
Andrew,  who  received  the  landlord's  share  of  the  proceeds.  The 
deed  from  Andrew  to  his  father  stated  the  consideration  to  be  2000 
dollars.  There  was  an  incumbrauce  upon  the  land  to  the  amount 
of  442  dollars  72  cents  in  favour  of  some  of  the  other  heirs  of  Andrew 
Shoub,  which  the  father  paid;  and  there  was  evidence  of  his 
having  paid  other  debts  of  the  son.  The  plaintiff,  Henry  Frick, 
purchased  the  lower  half  of  the  land  from  Andrew,  and  alleged, 
that  when  the  son  conveyed  to  the  father  the  upper  half  of 
the  land,  upon  which  the  buildings  were  erected,  the  father  had 
relinquished  his  life-estate  in  the  lower  half  to  the  son;  and, 
although  the  same  tenant  continued  to  occupy  the  whole  farm, 
yet  he,  with  the  consent  of  the  father,  became  the  tenant  of 
the  son  as  to  the  lower  half,  and  paid  the  rent  to  him.  When 
Henry  Frick,  the  plaintiff,  purchased  the  land  in  dispute  from  the 
son,  he  called  upon  the  father  and  informed  him  of  it;  the  father 
made  some  objections  to  the  terms  of  the  sale,  in  consequence  of 
which  they  were  changed;  he  gave  no  notice  of  any  claim  of  his 
own  to  the  land;  and  there  was  much  other  evidence  of  the  con- 
duct of  the  father,  tending  to  show  that  he  had  no  objection  to 
make  to  the  sale,  some  of  which  evidence  is  more  particularly  stated 
in  the  opinion  of  the  court. 

The  only  important  points  in  the  cause  arose  out  of  the  following 
positions  taken  by  the  counsel  of  the  defendants,  and  the  answers 
of  the  court  to  them. 
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"  That  there  is  no  evidence  from  which  the  jury  ought  to  infer, 
that  a  partition  of  the  two  hundred  acres  was  made  between  the 
defendant  and  his  son,  in  pursuance  of  any  contract  or  agreement 
made  between  them  for  the  sale  of  the  life-estate  of  the  defend- 
ants in  the  tract  in  dispute,  and  that  any  marks  made  on  the 
ground,  as  evidence  of  division,  were,  for  the  purpose  of  designa- 
ting the  tract  conveyed  by  Andrew  to  his  father." 

"  That  if  the  jury  should  believe  there  was  a  parol  partition 
between  the  father  and  son,  the  case  is  still  within  the  statute, 
unless  taken  out  by  some  act  or  acts  of  the  son,  such  as  the  pay- 
ments of  money,  making  improvements,  paying  taxes,  &c.,  and  that 
possession  alone  is  not  sufficient." 

To  which  the  court  answered: 

Lewis,  president.  There  is  no  evidence  of  any  marks  having 
been  made  upon  the  ground,  as  evidence  of  division,  but  if  the 
division  is  established,  the  jury  may  infer,  that  the  parties  adopted 
the  line  of  division  contained  in  the  deed  from  Andrew  to  his 
father.  The  court  cannot  assent  to  the  position  contained  in  this 
point,  to  the  extent  therein  claimed,  but,  on  the  contrary,  instruct 
the  jury,  that  if  they  believe  there  was  a  parol  partition,  by  which 
the  son  conveyed  the  upper  part  to  the  father,  and  the  father  gave 
up  all  his  right  and  possession  in  the  lower  half  to  the  son,  posses- 
sion alone  in  such  a  case  is  sufficient  to  take  the  case  out  of  the 
statute.  The  conveyance  of  the  estate  in  remainder  by  the  son,  is 
tantamount  to  the  payment  of  the  purchase  money,  if  it  formed 
the  consideration  for  the  partition.  The  court  cannot  instruct  the 
jury,  that  there  is  no  evidence  from  which  the  jury  ought  to  infer 
a  partition  of  the  two  hundred  acres,  as  requested.  From  the  tes- 
timony of  Jacob  Kline,  Richard  Goodman  and  Amos  Witter,  the 
jury  may  infer  a  partition  or  division  between  the  father  and  son. 
From  the  evidence  of  Abraham  Stroub,  Joseph  Hogendobler,  John 
Sybert,  Thomas  Allen  and  George  Berryman,  the  jury  may  infer 
the  possession  of  Andrew  by  the  attornment  and  payment  of  rent 
by  Troxall  the  tenant;  and  from  the  testimony  of  Jacob  Kline, 
Richard  Goodman  and  William  Tilman,  the  jury  may  infer  that 
the  attornment  and  payment  of  rent  was  known  to  Joseph  Rhodes, 
and  assented  to  by  him."  Here  the  court  brought  into  the  view 
of  the  jury,  the  evidence  of  the  witnesses  above  referred  to,  tend- 
ing to  show  the  facts  above  stated,  and  refused  to  withdraw  the 
same  from  the  consideration  of  the  jury,  by  the  declaration,  that  it 
was  no  evidence  of  partition  if  the  two  hundred  acres  as  requested 
by  defendants'  counsel,  but  submitted  the  whole  to  the  jury  as 
evidence,  from  which  they  might  find  such  partition,  possession 
by  attornment,  and  payment  of  rent.  The  evidence  of  Isaac 
Husel  was  also  brought  into  view,  as  showing,  that  after  Andrew 
had  written  so  many  orders,  (in  1834,)  the  miller  was  prohibited  by 
Joseph  Rhodes  from  delivering  any  more  grain  except  upon  the 
orders  of  Joseph  Rhodes  himself. 
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Jordan  and  El/is,  for  plaintiff  in  error,  cited  5  Watts  308;  3 
Ves  712;  3  Penns.  Rep.  332;  2  Wharl.  387;  3  Ser#.  $  Rawle 
543;  5  fFa//,y  386. 


Donne/  and  Hepburn,  contra,  whom  the  court  declined  to  hear. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J.  —  The  object  of  all  civilized  legislatures,  and  of  all 
courts,  is  to  do  justice  between  man  and  man;  to  prevent  an  undue 
advantage  by  the  more  skilful  or  crafty,  from  causing  ruin  to  the 
ignorant  or  unsuspecting.  To  confine  our  remarks  to  the  trans- 
mission of  the  title  of  lands,  from  one  person  to  another,  the  mode 
has  not  only  varied,  but  at  different  periods  been  the  reverse  of  that 
shortly  before  in  common  use.  Actual  delivery  of  possession  in 
the  presence  of  the  neighbours,  called  livery  and  seisin,  was  long  the 
most  usual  and  most  effectual  mode  of  transferring  lands.  This,  at 
first,  rarely,  and  then  generally,  was  accompanied  by  a  written 
deed;  at  length,  during  the  reign  of  Charles  the  second,  an  act  of 
parliament  required  a  writing  in  almost  all  cases.  And  on  the  23d 
of  March  1772,  it  was  enacted  in  this  state,  (then  province,)  that 
all  laws,  estates,  interests  of  freehold,  or  terms  of  years,  or  any 
uncertain  interest  of,  in,  or  to  any  messuages,  manors,  land,  tene- 
ments or  hereditaments  made  and  created  by  livery  and  seisin  only, 
or  by  parol,  and  not  put  in  writing  and  signed  by  the  parties  so 
making  or  creating  the  same,  or  their  agents  thereunto  lawfully 
authorized  by  writing,  shall  have  the  force  and  effect  of  leases  or 
estates  at  will  only,  and  shall  not  either  in  law  or  equity,  be  deemed 
or  taken  to  have  any  other  or  greater  force  or  effect,  any  conside- 
ration for  making  such  parol  leases  or  estates,  or  any  former  law 
or  usage  to  the  contrary  notwithstanding.  The  English  and  Ame- 
rican acts  of  the  legislature,  are  each  entitled,  an  act  to  prevent  frauds 
and  perjuries.  These  enactments,  like  some  provisions  of  the  much 
and  often  justly  eulogized  common  law,  had  one  radical  fault. 
They  were  inconsistent  with  the  nature  of  man,  who,  whatever 
theorists  and  speculative  philosophers  may  dream,  can  never  be 
brought  to  act  at  all  times  according  to  any  one  given  rule.  Be- 
lievers in  the  perfectibility  of  human  nature,  and  of  human  enact- 
ments, need  only  review  the  judicial  history  of  England  and  this 
country,  as  relates  to  the  laws  in  question,  to  learn  that,  what  from 
ability,  address,  influence,  fraud  or  imposition  on  the  one  side,  and 
dulness,  ignorance,  fear  of  offending,  or  honest  unsuspecting  confi- 
dence on  the  other,  any  given  rule  will  be  productive  of  the  most 
monstrous  injustice.  It  would  have  followed  from  the  above  law, 
that  any  written  deed,  was  final  and  conclusive,  as  to  all  contained 
in  it,  and  all  left  out  of  it,  and  if  to  what  is  said  above,  as  to  the 
parties,  you  add  all  the  evils  which  would  occur  from  not  stating 
the  contract  fully  and  distinctly  to  the  scrivener,  from  his  not  com- 
prehending fully  what  was  stated,  from  his  inability  to  express 
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clearly,  from  his  ignorance  how  to  express  legally,  from  his  mis- 
takes, to  say  nothing  of  fraud,  we  would  have  a  system  which 
would  soon  be  found  intolerable.  And  it  has  been,  and  will  be,  a 
part  of  the  business  of  the  courts,  or  of  some  of  the  courts  of  every 
country,  to  decide  on  contracts  not  evidenced  in  the  most  formal 
manner,  or  not  expressed,  so  as  to  show  the  real  intention  of  the 
parties. 

Questions  on  parol  contracts  for  the  sale  of  land,  arose  soon  after 
the  passage  of  the  statute  of  Charles;  I  shall  not  go  through  the 
cases.  Each  depended  much  on  its  own  circumstances;  different 
chancellors  viewed  the  matter  in  different  aspects;  and  in  more 
than  one  instance,  the  same  chancellor  changed  his  opinion;  "this 
court,"  said  Lord  Thurlow,  2  Brown  Ch.  566,  "laid  down  two 
exceptions,  by  which,  if  they  are  to  be  sustained,  it  amounts  to  the 
same  thing,  as  if  the  statute  had  made  the  exception  of  the  two 
cases,  that  is,  where  the  agreement  is  confessed  by  the  answer,  or 
where  there  is  a  part  performance.  The  first  of  these,  has  been 
questioned;  as  to  the  second,  it  stands  yet,  if  we  add  to  it,  that  a 
case  must  be  shown  in  which  there  is  fraud  in  refusing  to  comply 
on  the  other  part.  Lord  Hardwicke  puts  the  following  strong 
case:  "suppose  a  man  is  lending  money,  and  an  absolute  deed  is 
to  be  made,  and  he  to  execute  a  defeasance  on  being  repaid;  and 
when  the  deed  to  him  is  executed,  he  refuses  to  execute  the  defea- 
sance; will  not,  says  he,  this  court  relieve  against  such  fraud?"  And 
again,  he  says,  "  when  one  part  of  the  agreement  has  been  per- 
formed by  one  party,  it  is  but  common  justice,  that  it  be  carried  into 
execution  by  the  other.  2  sltk.  99,  100;  3  J3tk.  1. 

I  shall  pass  over  the  much  contested  question,  whether  payment 
of  money  alone  can  take  a  case  out  of  the  statute;  but  if  fraud  is 
the  ground  of  relief,  there  may  be  easily  conceived  cases  where  a 
vendor  has  received  money  and  spent  it,  or  paid  his  debts  wilh  it, 
and  where  there  can  be  no  adequate  relief  to  the  purchaser,  but 
specific  performance  by  the  vendor. 

I  shall  rely  on  our  own  cases,  because,  if  they  are  uniform  and 
have  formed  a  basis  of  contract  and  title,  we  cannot  safely  vary 
from  them-,  because  of  an  act  of  our  legislature,  which  seems  to 
have  a  most  material  bearing  on  such  cases. 

The  case  of  Thompson  v.  White,  1  Dall.  42 *>,  was  decided  on 
the  act  above  cited,  and  is  very  strong;  for  not  only  did  the  estate 
pass  on  parol  evidence,  but  it  passed  in  opposition  to  a  written 
regularly  executed  deed.  I  pass  over  Eberd  v.  Wood,  216;  Seyler 
v.  Echerd,  1  Bitm,  378;  Billington  v.  Welsh,  />  Binn.  131;  in  each 
of  which,  the  same  doctrine  is  laid  down;  in  Smith  v.  Patton,  1 
Se.rg  4«  Rawle  80,  3,  where  this  doctrine  was  fully  argued  and 
considered,  "  although  the  act  against  frauds  and  perjuries,"  says 
TILGHMAN,  C.  J.,  "declares  that,  no  estate  greater  than  a  lease  at 
will,  shall  pass  without  a  written  contract,  yet  it  has  been  repeat- 
edly decided,  that  no  man  shall  convert  into  an  instrument  of  fraud, 
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that  law,  which  was  made  for  the  purpose  of  preventing  fraud.    No 
man  shall  reap  the  fruits  of  a  contract  for  the  sale  of  lands,  and 
afterwards  annul  the  contract;  he  shall  not  permit  the  contract  to 
be  executed  in  part,  and  then  refuse  to  execute  it  in  whole."     In 
page  85,  YEATES,  J.,  says,  "  it  is  too  late  to  inquire  at  this  day  into 
the  propriety  of  pur  adoption  of  the  British  decisions,  that  agree- 
ments as  to  lands  in  part  executed,  are  taken  out  of  the  statute  of 
frauds  and  perjuries.     Statutes  made  to  prevent  frauds,  were  not 
designed  to  protect  them."     I  shall  content  myself  with  referring 
to  the  cases  cited  by  Mr  Wharton.  1    Wharlorfs  Digest,  title 
"Frauds."     The  case  of  Clark  v.  Vankirk,  14  Serg.  $•  Rtiwle  354, 
and  same  case  again,  16  Serg.  4*  Raiule  286,  called  for  a  full  con- 
sideration of  the  subject,  and  resembled  the  one  before  us  in  this; 
the  contest  was  not  between  the  parties  to  the  parol  contract,  but 
between  vendor  and  the  purchaser  of  the  interest  of  the  vendee, 
by  parol.     In  connection  with  these  decisions,  we  must  consider 
the  act  of  the  10th  of  March  1818,  which  provides  that,  "  when  any 
person  shall  claim  title  to  any  land  or  tenements  within  this  com- 
monwealth, by  virtue  of  any  parol  contract  heretofore  made,  or 
hereafter  to  be  made,  with  any  person  or  persons  who  have  con- 
tracted or  shall  hereafter  contract,  to  convey  such  lands  and  tene- 
ments to  him,  her  or  them,  or  to  any  person  or  persons,  whom  he, 
she  or  they  may  represent,  when  such  contract  shall  have  been  so 
far  in  part  executed,  as  to  rentier  it  unjust  to  rescind  the  same, 
and  which  contract  shall  not  have  been  complied  with  in  the  life- 
time of  the  person  or  persons,  who  may  have  heretofore  contracted, 
or  shall  hereafter  so  contract,  if  no  sufficient  provision  for  the  per- 
formance of  such  contract,  appears  to  have  been  made  by  the 
deceased,  then  the  person  or  persons  claiming  under  such  parol 
contract  shall  present  a  petition,  describing  the  property,  and  stating 
the  terms  of  the  contract,  and  praying  the  court  to  appoint  a  day 
for  the  examination  of  witnesses  in  support  of  such  contract;  and 
if  the  court  shall  be  of  opinion  that  the  case  disclosed,  doth  not 
come  within  I  he  meaning  of  an  act  of  assembly,  entitled,  "an 
act  for  the  prevention  of  frauds  and  perjuries,"  passed  the  21st  of 
March  1772,  they  shall  grant  a  subpoena  for  the  witnesses.     It 
then  directs  such  proceedings,  that  if  a  proper  case  is  made  out,  the 
court  are  to  decree  a  deed  to  be  executed,  which  shall  pass  the 
estate  as  fully  as  if  the  deceased  had  conveyed  in  his  lifetime.    And 
by  the  18th  section  of  the  act  of  the  24th  of  February  1834,  a  similar 
provision  is  made,  in  all  cases  where  such  parol  contract  shall 
have  been  so  far  executed,  that  it  would  be  against  equity  to 
rescind  the  same.     These  express  enactments  have  so  far  sanc- 
tioned the  practice  and  decisions  of  our  courts,  that  the  judges  are 
expressly  authorized  and  directed  to  consider  certain  parol  contracts 
not  within  the  meaning  of  the  acts  of  1772,  and  would  seem  to 
remove  all  scruples  of  such  as  affect  to  be  alarmed  at  courts  repeal- 
ing a  law. 
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We  come  now  to  the  case  before  us;  Andrew  Stroub,  formerly 
of  Milton,  died,  leaving  a  large  estate.  One  of  his  daughters  mar- 
ried Joseph  Rhodes.  A  tract  of  land  situate  on  the  northeasterly 
side  of  the  west  branch  of  the  Susquehanna,  was,  under  the  will 
and  an  arrangement  among  the  heirs  of  Andrew  Stroub,  allotted 
to  Mrs.  Rhodes,  and  she  was  to  pay  442  dollars  72  cents,  to  the 
other  heirs,  or  some  of  them.  Mr  Rhodes  and  wife  took  possession 
in  1807,  and  Mrs  Rhodes  soon  after  died,  leaving  an  only  son, 
Andrew  S.  Rhodes. 

Some  years  after  Andrew  became  of  age,  he  conveyed  the  upper 
half  of  the  farm  to  his  father,  Joseph  Rhodes,  who,  as  tenant  by  the 
courtesy,  had  a  life  estate  in  the  whole,  and  who,  until  that  time, 
the  12th  of  December  1831,  had  leased  and  received  the  rent  of 
the  whole.  After  this  conveyance,  there  was  evidence,  that  the 
tenant  held  the  lower  half  under  Andrew,  and  paid  or  delivered 
the  landlord's  share  of  the  grain  to  Andrew.  The  consideration  in 
the  deed  from  Andrew  to  his  father,  was,  in  the  deed,  stated  to  be 
2000  dollars.  The  father  paid  the  debt  to  the  other  heirs  and  inte- 
rest, which  had  been  suffered  to  accumulate,  though  the  father 
ought  to  have  kept  down  the  interest,  and  also  had  paid  some  other 
debts  for  the  son;  the  amount  did  not  appear. 

The  allegation  of  the  plaintiff,  who  had  purchased  the  lower 
half  of  the  tract  from  Andrew,  was,  that,  at  the  time  when  the  son 
conveyed  to  his  father  the  upper  half  of  the  farm  on  which  were 
all  the  buildings,  the  father  had  relinquished  his  life  estate  on  the 
lower  half  to  Andrew;  and  that,  although  the  same  tenant  occupied 
the  whole  farm,  yet  he,  with  the  consent  of  Joseph,  became  the 
tenant  of  Andrew,  as  to  the  lower  half,  and  to  him  paid  his  rent. 

Andrew,  who  in  the  language  of  his  uncle,  as  witnessed,  was  not 
well-doing  man,  offered  his  part  for  sale,  to  more  than  one  person; 
arid  on  the  22d  of  August  1834,  entered  into  articles  of  agreement  to 
convey  it  to  the  plaintiff  below,  Henry  Frick.  About  the  time  of 
this  agreement,  Mr  Frick  called  on  the  father,  and  mentioned  the 
matter.  The  old  gentlemen  then,  or  soon  after,  objected,  that  400 
dollars  of  the  price  was  to  be  satisfied  by  conveying  some  lots  in 
Churchville.  Frick  agreed  to  change  this,  and  pay  the  400  dol- 
lars in  money.  It  would  seem,  Frick  called  again  on  the  old  gen- 
tleman, and  offered  to  give  up  the  contract,  if  some  money  he  had 
advanced,  was  repaid.  Joseph  Rhodes  gave  no  notice  of  his  claim, 
did  not  deny  Andrew's  right  to  sell,  said  Andrew  would  do  as  he 
pleased,  would  never  have  another  place  to  sell,  &c.  &c.  On  the 
10th  of  November  1834,  the  deed  was  made  to  Frick,  who  gave 
notice  to  Troxall,  the  tenant,  to  quit  on  the  1st  of  April  1835,  and  he 
refusing,  this  suit  was  brought.  Frick  paid  more  than  half  the 
purchase  money,  within  six  months  of  his  purchase;  and,  as  it 
would  seem,  before  he  was  aware  that  any  objection  would  be 
made.  It  would  not  be  worth  the  labour,  to  insert  all  the  testimony 
given  in  this  case.  This  court  cannot  reverse  because  the  verdict 
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may  to  us  appear  to  be  against  the  weight  of  evidence.  Nor,  as 
the  cause  may  be  again  tried  in  another  ejectment,  brought  by 
Joseph  Rhodes,  do  I  think  it  right  to  say  any  thing  as  to  what 
appears  to  me  to  be  the  comparative  weight  of  the  evidence.  We 
have  the  testimony  on  paper;  we  do  not  know  the  witnesses,  nor 
their  credibility;  much  is  learned  from  seeing  and  hearing  the  wit- 
nesses; we  have  not  that  advantage. 

The  matters  alleged  as  error  in  the  court  below  are  numerous, 
but  are  in  fact  but  one :  bills  of  exception  were  taken  to  the  whole 
offer  of  the  evidence  of  the  plaintiff  below,  and  to  the  parts  of  it; 
and  the  defendants  requested  the  court  to  charge,  that  the  evidence 
given  did  not  make  out  a  case  on  which  the  plaintiff  could  recover. 
The  court  received  the  evidence,  and  left  the  truth  of  the  testimony 
and  the  conclusions  to  be  drawn  from  it  to  the  jury. 

Where  there  is  a  court  of  chancery,  the  defendant  answers  the 
plaintiff's  bill,  which  states  the  contract  on  which  he  claims:  this 
answer  of  the  defendant  is  on  oath,  and  he  is  liable  to  indictment 
and  conviction  for  perjury  if  he  swears  falsely.  See  4  Burr.  2255; 
4  East  572,  577,  note.  And  in  chancery  the  cause  turns  much  on 
that  answer.  Here  the  defendant  is  not  and  cannot  be  examined; 
the  contract  must  be  made  out  by  the  testimony  of  disinterested 
witnesses;  and  I  do  not  believe  this  is  a  defect  in  our  administration 
of  justice.  If  a  case  is,  in  the  words  of  our  acts  of  assembly,  "not 
within  the  meaning  of  the  act  against  frauds  and  perjuries,"  or  of 
the  last  act,  "  the  contract  so  far  executed  that  it  would  be  against 
equity  to  rescind  the  same,"  I  am  willing  that  the  proof  which 
makes  it  such  a  case,  should  come  from  those  not  interested;  and 
that  a  person  who  has  not  reduced  his  contract  to  writing,  should 
be  required  to  prove  that  contract  by  competent  testimony,  But 
this,  perhaps,  increases  the  difficulty  to  the  plaintiff  in  more  respects 
than  one;  at  least  in  some  cases.  If  possession  has  been  given, 
improvements  made,  or  consideration  paid,  it  is  of  itself  evidence 
of  some  agreement;  and  admissions  or  declarations  of  the  parties 
are  often  the  only  evidence  of  the  nature  and  terms  of  that  agree- 
ment. This  brings  before  the  court  and  jury  many  witnesses;  and 
the  cause  often  depends  on  the  degree  of  credit  to  which  they  are 
severally  entitled ;  and  to  decide  on  this  is  the  peculiar  province  of 
the  jury.  In  a  court  of  chancery  another  difficulty  sometimes  arises; 
there  is  enough  of  testimony  to  prove  there  was  some  agreement, 
but  the  proof  of  the  precise  terms  of  that  agreement  is  not  so  clear: 
and  in  former  times,  and  perhaps  still,  there  has  been  some  contra- 
riety of  decision,  or  dicta  at  least,  on  this  subject.  At  one  time,  it 
is  said,  there  can  be  no  decree  for  performance  unless  the  terms  are 
certain;  at  another,  and  this  seems  the  better  opinion,  we  find  it 
referred  to  the  master  to  ascertain  the  terms,  or  sometimes  to  a  jury: 
and  a  decree  is  made  by  the  most  eminent  chancellors,  although  the 
proof  is  contradictory.  See  1  Ver.  221;  3  Brown  Ch.  149,  and  1 
Johns.  Ch.  273:  reversed,  14  Johns.  15;  at  which  see  the  opinion 
vi. — 2  Q 
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delivered  by  Thompson,  C.  J.,  concurred  in  by  Spencer,  J.,  and  a 
majority  of  the  senate.  See  also  Brown  v.  Dysinger,  1  Rawle  408. 
In  this  case  Tod,  J.,  dissented,  but  agreed  to  the  general  doctrine 
that  certain  facts  take  a  case  out  of  the  statute,  and  that  the  judge 
was  bound  to  admit  the  evidence. 

The  sum  of  the  whole  matter  is  contained  in  the  answer  of  the 
court  to  the  ninth  and  tenth  points  submitted  by  the  defendant's 
counsel,  which  points  required  the  opinion  of  the  court  on  the  whole 
case.  The  court  say,  "  If  the  jury  believe  there  was  a  parol  parti- 
tion by  which  the  son  conveyed  the  upper  part  to  his  father,  and 
the  father  gave  up  all  his  right  and  possession  in  the  lower  part  to 
the  son,  possession  alone,  in  such  case,  is  sufficient  to  take  the  case 
out  of  the  statute;  the  conveyance  of  the  remainder  in  fee  by  the 
son  to  the  father  is  tantamount  to  the  payment  of  the  purchase 
money,  if  the  jury  find  it  formed  the  consideration  of  the  partition. 
The  court  cannot  instruct  the  jury:  there  is  no  evidence  from  which 
the  jury  can  infer  a  partition  of  the  two  hundred  acres,  as  requested 
in  the  ninth  point.  From  the  testimony  of  Jacob  Kline,  (who 
proved  that,  when  he  called  on  Joseph  Rhodes  in  1834  for  the  whole 
taxes,  he  paid  one  half  and  told  hirn  the  other  half  belonged  to  his 
son,  who  was  getting  the  produce  of  it,  and  he  would  not  pay  taxes 
for  that  part,)  of  R.  Goodman,  (who  proved  that  in  speaking  of 
this  farm  Joseph  said  Andrew  had  sold  his  part;  on  which  witness 
said,  I  thought  that  farm  was  yours  as  long  as  you  lived;  to  which 
Joseph  replied,  I  could  have  kept  it  if  I  wanted  to,)  of  A.  Witter, 
(who  went  with  Andrew  to  his  father  to  raise  money,  and  when 
the  father  refused,  Andrew  said,  if  you  will  not  buy  my  share  I 
know  who  will;  the  father  told  Andrew  he  did  not  care  what  he 
did,  he  was  going  to  destruction  any  how,) — from  these  the  jury 
may  infer  a  division  between  the  father  and  son :  from  the  testi- 
mony of  Abraham  Stroub,  Joseph  Hogendobler,  John  Sybert,  Tho- 
mas Allen  and  George  Berryman,  the  jury  may  find  the  possession 
of  Andrew  by  the  attornment  and  payment  of  rent  by  Troxall,  the 
tenant,  and  from  the  testimony  of  Jacob  Kline,  Richard  Goodman 
and  William  Tilman,  the  jury  may  find  that  attornment  and  pay- 
ment of  rent  was  known  to  Joseph  Rhodes  and  assented  to  by  him." 
The  court  then  drew  the  attention  of  the  jury  to  the  testimony  of 
the  above  witnesses,  and  of  the  witnesses  for  the  defendant  below, 
and  refused  to  withdraw  the  cause  from  the  jury,  or  to  tell  them 
there  was  no  evidence  on  which  they  could  find  for  the  plaintiff; 
but  left  it  to  them  to  say,  whether  Joseph  Rhodes,  by  parol,  agreed 
to  relinquish  his  interest  for  life  in  the  lower  half  of  the  tract,  to 
Andrew,  put  or  permitted  Andrew  to  go  into  possession  of  that 
part,  and  received  from  him  a  conveyance  of  the  reversion  in  fee 
of  the  upper  half,  in  consideration,  among  other  things,  of  such 
giving  up  his  life  interest  in  the  lower  half. 

There  is  another  matter  assigned  as  error:  John  Dieter  proves  that 
Frick,  before  the  deed  to  him  was  executed,  called  on  Joseph  Rhodes, 
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told  him  he  heard  that  a  good  deal  was  said  about  his  purchase,  and 
offered  to  give  it  up  if  what  he  had  paid  was  refunded;  (a  small 
sum;)  that  Joseph  said  he  took  no  part  and  would  take  no  part  in 
the  matter;  that  something  was  said  of  the  Churchville  lots,  which 
Frick  took  back  and  paid  in  money.  And  Witter  proves,  that  Jo- 
seph, after  this  suit  was  brought,  told  him  that  Frick  had  called 
and  offered  to  give  up  the  purchase ;  that  he  was  very  dry,  and  did 
not  give  Frick  much  satisfaction;  that  after  reflecting  he  had  con- 
sulted an  attorney,  who  advised  him  to  stand  a  suit  In  comment- 
ing on  this  testimony  the  judge  said,  his  silence  on  that  occasion 
may  be  regarded  as  a  circumstance  adding  strength  to  the  other 
evidence,  tending  to  show  a  division  of  the  land,  and  that  the  father 
had  given  up  all  his  interest  in  the  premises  then  selling,  to  his  son. 
And  it  is  plain  the  judge  would  have  gone  further,  but  from  his 
understanding  of  some  late  decisions  of  this  court.  The  last  I  re- 
collect is  Jack  v.  Blair.  Blair,  who  was  married  to  a  niece  of  Jack, 
had  acquired  the  title  to  part  of  a  lot  in  Kittanning,  and  applied, 
by  a  friend,  to  Jack,  to  purchase  his  interest.  Jack  positively  re- 
fused to  sell.  Blair  went  on  to  build,  and  Jack  saw  the  house 
during  the  time  the  workmen  were  building  it,  and  did  not  give 
notice,  and  brought  suit,  and  this  court  held  he  could  recover. 
What  use  for  notice  to  a  man  who  had  full  knowledge,  and  yet 
obstinately  went  on  to  build?  See  also  Robison  v.  Justice,  2  Penns. 
Rep.  1 7,  and  Kerr  v.  Alexander,  2  Rmule  S3.  I  take  the  decision 
of  this  court  to  go  this  far,  and  no  farther:  I  have  my  survey  re- 
turned or  my  deed  recorded:  I  hear  that  my  neighbour  is  selling: 
it  is  not  necessary  that  I  should  go  to  the  purchaser  and  show  my 
lines,  or  warn  him  not  to  buy  my  land :  my  title  is  of  record,  and 
my  neighbour  can  give  a  purchaser  no  title  to  it.  But  it  has  not,  I 
think,  been  decided,  that  if  I  am  present,  and  see  my  neighbour 
show  my  land,  or  part  of  it,  as  his  own,  arid  see  a  purchaser  buy 
and  pay  on  that  showing,  that  I  can  recover  the  part  so  shown  and 
sold  in  my  presence,  and  I  concealing  my  claim.  In  the  present 
case,  the  estate  of  Joseph  Rhodes  was  tenancy  by  curtesy,  his  title 
not  of  record,  but  by  operation  of  law:  he  was  not  in  possession  of 
this  part;  he  was  directly  applied  to  by  the  purchasers  before  his 
deed  or  payment  of  money,  except  a  small  sum :  he  is  silent  as  to 
any  claim  of  his;  gives  no  satisfaction;  ponders  on  the  matter;  takes 
advice,  and  then  waits  till  Frick  had  taken  his  deed  and  paid  his 
money;  and  then,  and  not  till  then,  asserts  a  title  in  himself.  I 
know  of  no  decision  nor  dictum  which  will  justify  such  conduct.  I 
do  not  put  it  on  the  case  of  Joseph  hearing  of  Frick's  purchase,  but 
on  the  direct  application  to  himself  by  Frick  j  his  objecting  to  part 
payment  in  lots  in  Churchville;  which,  in  consequence  of  his  ob- 
jection, was  changed  to  payment  in  money.  There  is,  says  Lord 
Redesdale,  2  Scko.  4*  Le  Froy  66,  an  important  difference  between 
actual  notice,  and  the  operation  of  the  register  act:  actual  notice 
may  bind  the  conscience;  the  operation  of  the  register  act  may  bind 
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the  title,  but  not  the  conscience.  A  positive  act,  calculated  to  in- 
duce a  man  to  purchase,  may  postpone  the  right  in  favour  of  such 
purchaser;  2  Rawle  89.  Now  the  silence  can  hardly  be  called  a 
positive  act;  yet  silence,  when  a  direct  application  is  made  by  a 
person  about  to  purchase,  may  have  the  same  effect,  especially  if 
we  take  into  view  that  by  Joseph's  interference  the  terms  of  pur- 
chase were  changed,  and  money  paid  instead  of  lots  in  Churchville. 

There  was,  then,  no  error  in  this  part  of  the  charge ;  or  if  there 
was,  it  consisted  in  not  submitting  the  conduct  of  Joseph  as  having 
a  greater  effect  in  favour  of  Frick. 

As  to  the  duty  and  power  of  the  court  over  the  facts  of  the  case, 
I  shall  only  refer  to  a  few  of  our  own  cases.  1  Serg.  $•  Rawle  520. 
Tilghman,  C.  J.,  says:  "  When  the  court  are  called  upon,  to  declare 
what  is  the  law  upon  the  whole  evidence,  they  are  not  bound  to 
answer,  because  they  cannot  answer  without  deciding  the  facts. 
The  court  have  no  power  to  decide  on  the  facts."  And  again: 
"No  other  than  the  jury  can  decide  on  the  facts."  In  Jones  v. 
Wilde,  8  Serg.  &  Rawle  150,  the  case  was  reversed  because  the 
court  told  the  jury  that  the  verdict  must  be  for  the  defendant;  and 
because  the  court  gave  a  binding  direction  to  the  jury  as  to  the  facts; 
and  see  Galbraith  v.  Black,  4  Serg.  fy  Rawle  210,  and  Sid  well  v. 
Evans,  1  Penns.  Rep.  385-6,  where  most  of  our  cases  are  reviewed 
by  Chief  Justice  Gibson. 

In  conclusion,  it  was  not  improper  to  submit  it  to  the  jury,  whe- 
ther great  injustice  would  not  be  done  by  deciding  against  the 
plaintiff;  and  whether  he  might  not  be  without  remedy  which 
would  afford  adequate  compensation,  5  Watts  150;  as  it  was  ad- 
mitted Andrew  was  insolvent. 

Judgment  affirmed. 


Bowman  against  Sharp  and  Carman. 

A  statement  may  be   filed  in  an  action  upon  an  insolvent's  bond ;  such  action  is 
within  the  compulsory  arbitration  law. 

ERROR  to  Ly coming  county. 

Sharp  and  Carman  against  Foster,  Bowman  and  Forsythe. 

This  action  was  brought  upon  the  insolvent  bond  of  Foster,  in 
which  Bowman  and  Forsythe  were  sureties.  The  plaintiffs  filed 
a  statement  and  referred  the  cause  to  arbitrators  who  made  a 
report  for  the  plaintiff  for  378  dollars  45  cents.  A  motion  was 
made  in  the  court  below  to  set  aside  the  award  on  two  grounds. 
First,  because  there  was  no  declaration  filed;  and  secondly,  because 
it  was  not  the  subject  of  reference  under  the  arbitration  law. 
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The  court  below  (Scott,  president)  overruled  the  objections. 

Ellis  and  Parsons,  for  plaintiff  in  error,  on  the  first  point,  cited 
2  Pu*-k  fy  Johns.  Dig.  528;  16  Serg.  8f  Rawle  286;  and  on  the 
second  point,  2  Park  Sf  Johns.  Dig.  488;  Stroud.  Purd.  69;  6 
Serg.  $>  Rawle  545;  3  Penns.  Rep.  66. 

Merrill,  for  defendant  in  error. 

PER  CURIAM. — A  bail  bond  was  thought  an  unfit  subject  of 
compulsory  arbitration  in  Roop  v.  Meek,  6  Serg.  fy  Rawle  542, 
and  Hersberger  v.  Venus,  3  Penns.  Rep.  396,  because  it  is  a  sub- 
ject of  discretionary  relief  to  be  administered  only  by  the  court;  but 
in  Kelley  v.  Stepney,  4  Watts  69,  an  insolvent's  bond  was  consi- 
dered as  an  ordinary  obligation  to  do  a  particular  act,  whose 
performance  alone  can  exonerate  the  bail,  who  is  rather  a  surety 
in  the  strict  sense  of  the  word:  insomuch,  that  a  surrender  before 
the  day  does  not  discharge  him.  It  is,  therefore,  on  a  footing  with 
a  recognizance  of  bail  in  error,  which  was  deemed  arbitrable  in 
Stevenson  v.  Docherty,  3  Watts  176.  Being  thus  determinable 
by  a  popular  tribunal,  the  cause  of  action  may  be  set  out  in  a  state- 
ment, without  the  technicality  of  a  declaration. 

Judgment  affirmed. 


Stephens  against  Wells. 

A  payment  of  taxes  upon  unseated  land,  must  be  applied  to  the  discharge  of  the  tax 
due  upon  the  tract  upon  which  the  payment  was  actually  made;  and  the  intention  and 
belief  of  the  person  paying,  that  he  was  discharging  the  taxes  due  upon  a  different 
tract,  cannot  be  so  used  as  to  avoid  a  treasurer's  sale  of  the  latter  for  the  payment  of 
the  taxes. 

ERROR  to  the  common  pleas  of  Bradford  county. 
This  was  an  action  of  ejectment  for  a  tract  of  land,  by  James 
Stephens  and  others  against  Chester  Wells. 

Williston,  for  plaintiff  in  error. 
Conyngham,  for  defendant  in  error. 

The  evidence  given  on  the  trial  of  the  cause  was  so  voluminous, 
and  the  points  to  which  it  gave  rise  so  unimportant,  that  it  is  not 
deemed  proper  to  make  any  other  report  of  it,  than  that  contained 
in  the  opinion  of  the  Court  delivered  by 

KENNEDY,  J. — The  first  error  is  an  exception  to  the  affirmative 
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answer  of  the  court  below,  given  to  the  jury  on  the  first  point  sub- 
mitted by  the  counsel  of  the  plaintiff  there,  who  is  the  defendant 
here:  "That  if  the  jury  believed  the  old  line  sworn  to  by  Olmstead 
and  Sturdivant,  was  the  north  line  or  boundary  of  the  survey  of 
the  Aaron  Guinip  tract,  (meaning  the  tract  of  land  originally  sur- 
veyed under  a  warrant  granted  by  the  state  to  Aaron  Guinip,  and 
purchased  by  Wells,  the  plaintiff  below,  at  a  sale  made  thereof, 
under  a  warrant  from  the  commissioners  of  the  county,  for  taxes 
assessed  upon  it  as  unseated)  and  that  the  east  and  west  lines  or 
boundaries  of  said  survey,  were  also  found  upon  the  ground,  then 
that  the  claim  under  the  said  Guinip  survey,  would  extend  between 
the  said  east  and  west  lines  or  boundaries  forty-five  rods,  (which 
was  the  whole  length  of  these  lines  according  to  the  survey,  as 
returned  into  the  surveyor-general's  office)  south  of  said  old  line, 
without  regard  to  quantity  of  the  Henry  Mason,  (meaning  the  land 
surveyed  under  a  warrant  granted  to  Henry  Mason,  under  which 
the  defendants  below,  now  plaintiffs  in  error,  claim  the  land  in  dis- 
pute) and  others,  whether  the  south  line  of  said  Guinip  survey 
was  run  upon  the  ground  or  not."  In  this  direction  to  the  jury, 
we  think,  there  is  no  error;  because,  if,  from  the  evidence,  it  ap- 
peared to  the  jury,  that  the  southern  boundary  of  the  Guinip  sur- 
vey never  had  been  run  and  marked  on  the  ground;  nor  any 
marks  made  thereon,  limiting  the  east  and  west  lines  to  points 
short  of  that  distance,  by  which  the  southern  extremities  could  be 
discovered  with  reasonable  certainty,  the  Guinip  survey  being 
some  days  older  than  the  Henry  Mason  survey,  was  entitled  to  a 
preference,  and  to  have  the  east  and  west  boundaries  thereof, 
extended  southwardly  forty-five  perches,  this  being  the  distance  of 
each,  as  described  in  the  return  of  survey  made  in  pursuance  of 
the  warrant  by  the  deputy  surveyor,  into  the  surveyor-general's 
office.  Had  it  appeared  from  the  evidence,  that  there  were  marks 
on  the  ground,  which  might  have  been  fairly  considered  as  the 
termini  of  these  east  and  west  lines,  at  a  shorter  distance  than  the 
forty -five  perches,  then  it  would,  doubtless,  have  been  proper  to 
have  submitted  it  to  the  jury  as  a  question  of  fact,  to  be  decided  by 
them,  whether  such  marks  were  the  termination  of  these  lines  or 
not;  but  in  the  absence  of  all  evidence  tending  to  prove  any  thing 
of  this  kind,  the  distance  called  for  in  the  return  of  survey  was  the 
only  gmde  by  which  the  jury  could,  or  ought  to  have  been  go- 
verned. It  was,  therefore,  perfectly  correct  in  the  court  to  instruct 
them  to  this  effect,  as  it  appears  they  did.  And  whether  the 
southern  boundary,  it  being  the  closing  line,  most  likely,  of  the 
survey,  was  actually  run  or  not,  the  survey  is  good,  or  at  least  not 
bad  on  that  account;  and  whether  run  or  not,  as  long  as  there 
was  no  evidence  showing  positively  where  it  had  been  run,  if  ever, 
beside  that  of  the  courses  and  distances  called  for  in  the  return  of 
the  survey,  it  could  make  no  difference  as  to  the  conclusion,  which 
the  jury  were  bound  in  law  to  draw,  whether  it  had  been  run  or 
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not,  seeing  it  was  not  marked  differently  from  the  courses  and  dis- 
tances called  for  in  the  survey  as  returned. 

The  second  error  is  an  exception  to  the  answer  given  by  the 
court  instructing  the  jury  on  the  second  point  submitted  by  the 
plaintiffs'  counsel  below,  which  was,  "  That  if  the  jury  should  be- 
lieve that  the  Guinip  survey  was  located  south  of  the  old  line, 
then  the  purchase  by  Goodyear  (a  person  through  whom  the  plain- 
tiffs in  error  claim)  of  the  Henry  Mason  tract,  would  only  vest  in 
Goodyear  the  right  to  the  land  within  the  original  Mason  lines, 
lying  south  of  such  location  of  the  Guinip  survey;  and  that  the 
payment  of  taxes  by  Goodyear  subsequently  upon  the  tract,  in  the 
name  of  the  Henry  Mason  warrant,  without  any  actual  possession 
upon  the  land,  would  apply  only  to  the  land  purchased  by  him, 
and  could  not  be  construed  or  applied  so  as  to  defeat  the  title  of 
the  plaintiff  below,  to  the  land  within  the  Guinip  survey  purchased 
by  him  at  the  treasurer's  sale."  It  is  difficult  here  to  discover 
even  a  colourable  ground  for  exception  to  the  correctness  of  the 
proposition  contained  in  this  point:  for  nothing  can  be  more  clear, 
than  that  whatever  land  was  actually  embraced  within  the  Guinip 
survey,  was  sold  by  the  treasurer  on  account  of  taxes  assessed 
thereon,  which  remained  unpaid  at  the  time;  and  that  the  plaintiff 
below  became  the  purchaser  of  it,  let  it  be  located  where  it  might, 
so  it  were  not  altogether  different  from,  and  repugnant  to  the 
description  of  the  location  thereof,  as  set  forth  in  the  assessment; 
and  that  the  purchase  by  Goodyear  of  the  land  included  within 
the  Mason  survey,  without  his  taking  actual  possession  of  any  land 
in  virtue  of  such  purchase,  could  not  entitle  him,  or  those  claiming 
under  him,  to  have  the  taxes  assessed  on  the  tract  surveyed  under 
the  Mason  warrant  and  paid  by  him,  applied  to  any  other  land 
than  that  actually  contained  within  the  Mason  survey,  is  a  propo- 
sition too  plain  to  admit  a  doubt  or  even  explanation.  The  circum- 
stance of  Goodyear's  having  been  impressed  with  a  conviction,  at 
the  time  the  taxes  were  assessed,  which  purported  to  be  assessed 
on  the  Mason  tract,  as  also  when  he  paid  them,  that  the  land  in 
dispute  was  included  in  the  Mason  survey,  but  now  found  to  be 
contained  in  the  Guinip  survey,  and  not  in  the  Mason  survey ;  can 
neither  give  direction  to,  nor  change  the  application  of  the  pay- 
ment of  the  money  made  by  him,  so  as  to  appropriate  it  to  any 
other  land,  than  that  which  is  found  to  be  within  the  original 
Mason  survey.  If  it  were  to  be  held  otherwise,  the  effect  of  it, 
would  be,  that  neither  the  Guinip  nor  Mason  tract  could  have  been 
sold  for  taxes,  though  both  were  unseated,  and  taxes  assessed  on 
each,  but  paid  only  on  one  of  them:  because  it  would  have  ap- 
peared on  the  commissioners'  books,  that  the  taxes  assessed  on  the 
Mason  tract  had  been  fully  paid  by  Goodyear,  which  would  most 
clearly  have  avoided  the  sale  of  it,  had  any  been  made  on  such 
account:  and  because,  as  is  now  contended,  Mr  Goodyear  thought, 
the  land  included  within  the  Guinip  survey,  was  the  land  embraced 
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by  the  Mason  survey,  when  he  paid  the  taxes  assessed  thereon, 
which  turns  out  not  to  be  the  case,  the  sale  of  the  Guinip  tract,  on 
which,  as  such,  no  taxes  were  paid  anterior  thereto,  is  also  to  be 
rendered  void.  Nor  can  it  make  any  difference,  that  this  mistake 
on  the  part  of  Goodyear  was  occasioned  by  the  error  of  the  deputy 
surveyor  of  the  county,  who  at  the  request,  as  it  would  seem  of 
Goodyear  himself,  claiming  at  the  time  to  be  the  owner  of  the 
Mason  tract,  and  wishing,  probably,  to  ascertain  the  true  location 
of  it  according  to  its  original  survey,  fixed  it  on  the  land  in  dis- 
pute, which  the  jury  must  have  thought  was  a  mislocation  of  it. 
This  act  of  the  deputy  surveyor,  was  no  re-survey  as  it  has  been 
called;  he  had  no  authority  from  the  state  for  making  it,  and  it  can 
not  be  regarded  as  having  any  other  effect  or  character,  than  if  it 
had  been  done  by  any  other  individual  on  the  simple  request  of 
Goodyear  himself.  It  was  an  unofficial  act,  and  nobody  was  bound 
to  take  notice  of,  or  regard  it:  neither  was  it  done  by  him  under 
any  authority  from  the  commissioners  of  the  county,  with  a  view 
to  making  future  assessments  of  taxes  thereon,  and  therefore,  it 
would  seem  to  be  impossible,  even  by  the  utmost  stretch  of  inge- 
nuity itself,  to  connect  this  re-survey,  as  it  is  called,  with  the  taxes 
assessed  on  the  Mason  tract,  and  in  that  name.  The  assessment 
then  of  the  land  under  the  name  of  Mason  the  warrantee,  must 
necessarily  be  considered  as  applicable  to  the  land,  and  that  alone, 
actually  contained  within  the  original  survey  made  and  returned 
into  the  surveyor-general's  office,  under  the  warrant  granted  to 
Mason.  The  charge  of  the  court  below,  on  this  second  point  of  the 
plaintiff  was  therefore  right. 

The  third  error  assigned  is  that  the  court  did  not  answer  the 
third  and  fourth  points  propounded  to  them,  by  the  counsel  for  the 
plaintiff  below.  The  counsel  for  the  plaintiff  below,  alleges  that 
the  affirmative  answers  of  the  court  to  his  first  and  second  points 
rendered  an  answer  to  his  third  point,  unnecessary;  and  he,  there- 
fore, waived  it,  which  is  the  reason  no  answer  was  given  to  it  by 
the  court.  This  he  undoubtedly  might  do;  quilibet  renunciare 
potest  juri  pro  se  introducto;  and  if  the  counsel  for  the  defend- 
ants below  had  thought  it  material  to  the  interest  of  his  clients,  to 
have  had  an  answer  from  the  court  to  it,  he  should  either  have  re- 
quired it  of  the  court  or  have  submitted  a  point  on  his  part  to  the 
same  effect,  praying  an  answer  to  it.  Indeed  it  would  rather  ap- 
pear from  the  purport  of  the  first  point  submitted  by  the  counsel 
for  the  defendants  below,  as  if  he  intended  by  it  to  draw  from  the 
court  the  same  direction  to  the  jury,  which  would  have  been  a 
complete  answer  to  the  plaintiffs'  third  point,  so  that  there  is  no 
pretence  for  complaint  that  no  answer  was  given  to  the  plaintiffs' 
third  point,  because  the  defendants  below  received  it  in  answer  to 
their  first  point.  But  it  is  certainly  true,  as  the  counsel  for  the 
plaintiffs  below  says,  that  the  answer  given  by  the  court  to  his 
second  point,  seemed  to  supersede  the  necessity  of  returning  one 
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to  his  third;  as  also,  perhaps,  to  the  first  and  second  points  of  the 
defendants  below. 

Then  as  to  the  fourth  point  of  the  plaintiff  below,  without  ad- 
mitting for  a  moment,  that  the  plaintiffs  in  error  have  a  right  to 
complain  that  it  was  not  answered,  or  that  they  can  assign  it  for 
error,  it  is  sufficient  to  say  that  they  did  obtain  a  full  answer  to  it 
in  the  answer  of  the  court  to  their  third  point;  which  they  have 
assigned  for  error  also,  and  if  sustainable,  will  entitle  them  to  relief 
by  a  reversal  of  the  judgment  rendered  against  them. 

The  fourth  error  is  an  exception  to  the  answers  given  by  the 
court  to  the  first  and  second  points  submitted  by  the  counsel  for 
the  defendants  below,  to  the  court  for  their  instruction  on  them  to 
the  jury.  By  their  first  point,  the  counsel  for  the  defendants  be- 
low, requested  the  court  to  charge  the  jury,  "  that  if  they  believed 
that  Thaddeus  Goodyear,  in  the  year  1812,  caused  a  resurvey  to 
be  made  of  the  tract,  in  the  name  of  the  Henry  Mason  warrant, 
covering  the  land  now  in  controversy,  and  that  Goodyear  and 
those  claiming  under  him  had  paid  the  taxes  on  that  land,  then 
the  plaintiff  could  not  recover."  In  answer  to  this  point,  the  court 
said,  "this  is  correct,  if  the  taxes  were  actually  paid  on  the  land 
in  question."  We  are  unable  to  discover  any  reason  why  the  de- 
fendants below  should  complain  of  this  answer.  If  any  one  had 
cause  for  objection  to  it  at  the  time  it  was  given,  it  would  rather 
seem  to  have  been  the  plaintiff  below  than  the  defendants.  For 
the  jury,  from  the  generality  of  the  answer,  might  possibly  have 
been  led  to  believe,  that  if  Goodyear  and  those  claiming  under 
him,  conceived  merely,  when  they  paid  the  taxes  assessed  on  the 
land  in  the  name  of  Henry  Mason,  that  they  were  actually  paying 
the  taxes  assessed  on  the  land  in  controversy,  because  it  was  em- 
braced within  the  resurvey,  as  it  has  been  improperly  called,  though 
it  should  appear  to  the  jury,  that  in  point  of  fact,  the  original  sur- 
vey, under  the  Mason  warrant,  did  not  embrace  it,  then  the  plain- 
tiff below  ought  not  to  recover.  This,  as  has  been  shown  above, 
would  have  been  clearly  wrong.  The  resurvey  here  spoken  of,  as 
has  also  been  shown  above,  was  not  to  be  regarded  and  could  have 
no  effect  whatever  in  either  giving  or  defeating  any  rights  that 
the  parties  respectively  would  otherwise  have  to  claim  the  land 
in  question. 

Then,  as  to  the  second  point  of  the  defendants  below;  the  court 
were  thereby  requested  to  instruct  the  jury,  "  that  if  they  believed 
that  Thaddeus  Goodyear,  and  those  claiming  under  him,  paid  the 
taxes  on  all  the  land  in  controversy,  under  the  warrant  in  the  name 
of  Henry  Mason,  then  no  part  of  the  land  could  be  sold  in  another 
warrantee  name,  as  that  of  Aaron  Guinip,  and  the  plaintiff  below 
could  not  recover."  The  court  replied,  "  This  is  correct,  if  the 
taxes  were  actually  paid  on  the  land  in  question."  Now  it  is  im- 
possible to  make  any  thing  out  of  this  answer,  but  an  instruction 
to  the  jury  in  direct  conformity  to  the  request  of  the  counsel  for 
vi. — 2  R 
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the  defendants  below.  And  why  they  should  complain  of  it  as 
error,  I  am  altogether  at  a  loss  to  imagine.  If  the  verdict  of  the 
jury  had  afterwards  been  given  in  their  favour,  I  am  not  sure,  that 
the  plaintiff  below  would  not  have  had  just  cause  of  complaint. 
For  the  instruction  so  given  might  have  been  thought  to  have  in- 
cluded within  it,  the  proposition,  that  if  the  jury  should  believe 
that  the  original  survey,  under  the  Mason  warrant,  included  the 
land  in  dispute,  and  that  the  taxes  assessed  on  it,  in  the  name  of 
Mason,  were  all  paid,  then  the  plaintiff  below  could  not  recover, 
though  the  Guinip  survey  also  included  it,  and  the  taxes  assessed 
on  it,  in  that  name,  remained  unpaid,  until  satisfied  by  the  sale  to 
the  plaintiff.  Now  these  two  warrants  being  of  the  same  date 
and  alike  descriptive  of  the  land  in  dispute,  but  the  Guinip  survey 
being  made  some  days  before  the  Mason  survey,  gave  the  owner 
of  the  Guinip  warrant  a  right  to  the  land  included  within  it,  and 
the  survey  made  afterwards,  under  the  Mason  warrant,  so  far  as  it 
embraced  land  included  in  the  Guinip  survey  was  invalid,  and 
could  not  be  considered  otherwise  than  as  void  against  it.  But  it 
is  perfectly  clear,  that  the  assessors  and  commissioners  of  the 
county  considered  the  lands  surveyed  under  these  two  warrants, 
as  two  distinct,  separate  tracts,  and  as  such,  they  assessed  them. 
Then  is  it  certain,  that,  because  the  owner  of  the  warrant,  who 
acquired  no  right  to  the  land  surveyed  under  it,  has  paid  the  taxes 
assessed  in  the  name  of  his  warrantee,  that  the  owner  of  the  land 
will  thereby  be  exempted  from  the  payment  of  the  taxes  expressly 
assessed  in  the  name  of  the  warrantee,  under  which  he  holds  the 
land,  and  that  a  sale  thereof,  under  a  warrant  from  the  commis- 
sioners of  the  county,  on  account  of  the  nonpayment  of  such  taxes, 
would  be  void?  It  may  be,  if  the  owners  of  the  land  in  such 
case,  were  to  apply  to  the  commissioners  before  the  sale  and  satisfy 
them  that  the  same  land  had  been  assessed  twice,  and  that  one  of 
the  assessments  had  been  paid  by  the  person  claiming  the  land 
under  the  defective  title,  that  they  would  not  go  on  to  sell,  but 
credit  him  with  the  taxes,  as  having  been  paid  on  the  assessment 
under  the  defective  title;  or  possibly  if  the  owner  were  to  appear 
at  the  time  of  sale,  and  give  notice  to  the  bidders,  of  the  circum- 
stances, attending  the  assessments  and  of  the  payment  of  one  of 
them,  and,  therefore,  not  to  buy,  it  might  avail  him;  but  if  nothing 
of  this  kind  be  done  by  him,  and  he  lies  by  and  suffers  the  land  to 
be  sold  and  paid  for,  by  an  innocent  purchaser,  it  may  be  that  he 
would  lose  his  right  to  the  land,  unless  he  were  to  redeem  it  within 
the  time  allowed  for  that  purpose.  Although  a  purchaser  of  land 
generally  is  bound,  at  his  peril,  to  know  beforehand,  or  at  the  time, 
whether  it  is  held  under  a  warrant  and  survey,  preferable  to  that 
under  which  he  is  buying;  yet  it  does  not  follow,  that  he  is  bound 
or  will  be  presumed  to  know,  whether  it  is  included  within,  and 
claimed  under  a  warrant  and  survey,  that  is  unavailable,  as  against 
that  under  which  he  is  about  purchasing.  The  question,  however, 


July  1837.]  OF  PENNSYLVANIA.  331 

[Stephens  v.  Wells.] 

involving  these  matters,  does  not  arise  in  the  case  before  us,  and  as 
it  may  be  thought  by  some  to  be  of  serious  import,  we  do  not 
think  it  advisable  to  express  any  opinion  in  regard  to  it. 

The  fifth,  and  last  error,  is  an  exception  to  the  opinion  of  the 
court,  given  in  their  answer  to  the  third  point  of  the  defendants 
below.  By  this  the  counsel  for  the  defendants  requested  the  court 
to  instruct  the  jury,  that,  as  "  the  evidence  showed  that  the  land 
was  sold  for  1  dollar  30  cents  more  than  the  amount  of  the  taxes 
and  costs,  due  at  the  time  of  sale,  and  the  plaintiff  not  having 
shown  any  surplus  bond  to  have  been  executed  by  him,  therefore, 
he  could  not  recover."  The  court  answered,  "  This  is  correct;  but 
if  the  jury  believe  the  land  was  sold  for  taxes  and  costs,  and  that 
the  treasurer  made  a  mistake  in  calculating  what  they  amounted 
to,  then  it  would  be  otherwise."  By  the  evidence  to  which  the 
counsel  here  have  a  reference,  it  appears  that,  at  the  time  of  the  sale, 
according  to  the  statement  then  made  by  the  treasurer  of  the 
amount  of  the  taxes  and  costs  due,  there  was  no  surplus;  that 
the  sum  bidden  by  the  purchaser  was  precisely  the  amount  of  the 
taxes  and  costs  which  were  then  supposed  and  stated  by  the 
treasurer  to  be  due  on  the  land;  and  that  this  sum  was  accordingly 
paid  by  the  plaintiff  below  as  the  purchaser  thereof.  This  being 
the  case,  it  cannot  be  doubted,  but  the  court  was  right  in  directing 
the  jury  on  this  point  as  they  did.  The  purchaser  could  not  know 
the  amount  of  the  taxes  and  costs  due  upon  the  land,  but  as  he 
was  informed  by  the  treasurer.  The  trust  in  regard  to  this  was 
confided  to  the  treasurer;  his  statement,  therefore,  was  very  pro- 
perly acted  on  and  considered  by  the  purchaser  as  correct;  and  it 
would  be  unreasonable,  as  well  as  unjust,  to  make  the  purchaser 
responsible  for  the  errors  or  mistakes  of  the  treasurer  in  this  re- 
spect. 

Judgment  affirmed. 


Horner  against  Harrington. 

A  defendant  having  been  successful  upon  the  trial  of  several  causes  against  him  at 
the  same  term  by  several  plaintiffs,  cannot  recover  from  each  plaintiff  the  per  diem 
allowance  and  mileage  of  a  witness,  who  was  subpcenaed  in  each  case ;  but  he  may 
select  either  plaintiff,  and  recover  from  him.  Or,  if  there  be  several  witnesses,  thus 
subpoenaed,  who  attended,  the  defendant  may  select  of  the  plaintiffs  and  recover  part  of 
the  whole  bill  of  costs  from  one,  and  part  from  another.  In  such  case,  a  defendant  is 
entitled  to  recover  from  each  plaintiff  the  fee  for  service  of  a  subpoena  on  the  same  wit- 
nesses in  each  case,  but  not  mileage,  except  in  one  of  such  cases. 

If  the  plaintiff  in  each  of  such  suits  have  previously  appealed  from  awards  of  arbi- 
trators therein,  the  defendant  is  entitled  to  his  full  daily  pay  in  attending  the  appeal 
in  each  case. 
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Semble,  if  a  witness  attend  the  same  court  upon  subpoenas  in  several  suits  between 
different  parties,  he  is  entitled  to  recover  his  per  diem  from  each  of  the  parties  by 
whom  he  was  subpoenaed. 

WRIT  of  error  to  the  common  pleas  of  Luzerne  county. 

Joseph  P.  Horner  and  Son,  against  C.  L.  Harrington.  Case 
stated  in  the  nature  of  a  special  verdict. 

The  defendant  having  filed  a  bill  of  costs  in  this  case,  to  which 
the  plaintiffs  have  excepted,  it  is  hereby  agreed,  that  the  following 
facts  be  a  case  stated  for  the  opinion  of  the  court,  with  leave  to 
either  party  to  take  a  writ  of  error. 

This  suit  and  three  other  actions  by  different  plaintiffs  were 
commenced  at  the  same  time  to  April  term  1834;  John  Flanagan 
v.  C.  L.  Harrington,  No.  176,  T.  &  J.  Wood  &  Co.  v.  C.  L.  Har- 
rington, 177,  Richlie  &  Bains  v.  C.  L.  Harrington,  No.  178,  and 
Joseph  P.  Horner  &  Son,  No.  179;  and  were  all  actions  of  debt 
brought  for  the  recovery  of  notes  and  accounts,  due  and  owing  to 
the  respective  plaintiffs,  for  goods  previously  sold  to  the  defendant. 
The  pleas  in  each  of  the  aforesaid  cases  were  payment  and  release, 
and  they  all  came  on  the  trial  list  together,  and  at  the  same  time. 
There  was  no  objection  on  the  part  of  the  defendant  to  the  notes 
and  accounts  of  the  respective  plaintiffs,  but  his  defence  was,  that 
he  had  assigned  five  several  notes  to  them,  in  satisfaction  of  their 
claims,  and  that  in  consideration  of  said  assignment,  they  had  exe- 
cuted a  joint  release  to  him,  which  was  read  to  the  jury  without 
objection  from  the  plaintiffs.  The  allegation  of  the  plaintiffs  was, 
that  this  release  was  obtained  by  the  false  and  fraudulent  represen- 
tations of  the  defendant,  and  was  therefore  void,  which  the  defend- 
ant denied,  and  this  constituted  the  real  issue  in  each  case.  On 
this  issue,  the  evidence  was  the  same  in  each  case,  both  on  the 
part  of  the  plaintiffs  and  defendant,  except,  that  the  deposition  of 
Joseph  P.  Horner  had  been  taken  to  certain  facts,  to  be  read  in 
evidence,  in  each  of  the  other  cases  on  the  part  of  the  plaintiffs, 
and  the  deposition  of  Mr  Richlie,  of  the  firm  of  Richlie  &  Bains, 
had  been  taken  to  the  same  facts,  to  be  read  in  evidence,  in  the 
above  case  of  Joseph  P.  Horner  &  Son.  The  causes  had  been 
referred  to  arbitrators  under  the  act  of  1810,  and  an  agreement 
made,  that  one  case  should  be  tried  before  the  arbitrators,  and  that 
they  should  return  the  same  award  in  each  of  the  other  cases. 
An  award  was  accordingly  made  in  each  ease  for  the  defendant, 
from  which  the  plaintiffs  appealed.  At  April  term  1835,  the  causes 
were  all  continued  at  the  same  time;  at  August  term  1835,  they 
came  on  for  trial  in  the  common  pleas,  and  the  jury  was  sworn  in 
the  case  of  Flanagan  v.  Harrington,  which  stood  first  on  the  list, 
on  Monday,  the  10th  of  August  1835,  arid  the  verdict  returned  on 
the  morning  of  the  12th  of  August  for  the  defendant,  when  each  of 
the  other  cases  was  immediately  discontinued  by  the  plaintiffs. 
When  the  case  of  Flanagan  was  reached,  the  court  suggested  that, 
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as  the  evidence  was  the  same  in  each  case,  they  might  all  be  sub- 
mitted to  the  same  jury.  This  proposition  was  assented  to  by  the 
defendant,  and  declined  by  the  plaintiff. 

In  the  case  which  was  tried,  the  defendant  filed  the  bills  of  costs 
for  April  and  August  terms  1835,  being  terms  during  which  said 
causes  were  on  the  trial  list,  and  subsequent  to  the  appeals  from 
the  award  of  arbitrators. 

In  each  of  the  other  three  cases,  the  defendant  filed  similar  bills 
of  costs  for  the  daily  pay  and  travel  of  the  same  witnesses,  for  his 
own  service  of  subpoenas  and  travel,  and  his  daily  pay  at  each  of 
the  aforesaid  terms,  it  being  admitted,  that  the  subpoena  in  each 
case  was  served  at  the  same  time. 

It  is  now  agreed  that,  if  the  court  shall  be  of  opinion,  that  the 
said  bills  of  costs  are  legally  filed  in  each  of  the  aforesaid  cases, 
judgments  for  the  defendant  for  costs  to  be  entered  in  each  of  said 
cases;  and  if  the  court  shall  be  of  opinion  that  he  is  entitled  to 
receive  his  own,  and  witnesses'  fees  in  only  one  of  the  said  cases, 
or  that  the  amount  of  one  of  said  bills  should  be  apportioned 
among  all  the  cases,  or  that  part  of  said  bills  is  legally  taxed  in 
each  case,  and  part  is  not,  judgments  to  be  entered  in  each  case 
accordingly ;  the  court  to  specify  the  case  in  which  the  bill  of  costs 
should  have  been  solely  taxed,  if  they  think  it  should  have  been 
taxed  in  one  case  only. 

The  court  below  was  of  opinion,  that  the  defendant  was  entitled 
to  recover  from  each  plaintiff  the  daily  pay  and  travel  of  each 
witness;  also  for  serving  the  subpoena  in  each  case,  and  to  recover 
from  each  plaintiff  his  own  per  diem  allowance  since  the  appeal 
from  the  award  of  arbitrators. 

Woodward,  for  plaintiff  in  error,  cited  the  Jlct  of  1821;  Purd. 
Dig.  332,  sect.  13;  6  Binn.  397;  .  Serg.  $  Ra wle  8 1 ;  15  Serg. 
4*  Rawle  21. 

Conyngham,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  question  presented  by  the  first  error  assigned 
is;  has  the  defendant,  against  whom  four  several  suits  had  been 
brought  in  the  same  court  to  the  same  term,  by  as  many  different 
plaintiffs,  where  all  the  suits  were  set  down  for  trial  at  the  same 
term,  in  each  of  which  he  subpoenaed  and  had  the  same  persons 
attending  as  witnesses,  after  having  succeeded  in  each  case,  a  right 
to  recover  from  the  plaintiffs,  severally,  therein  the  per  diem  al- 
lowed by  law,  to  his  witnesses  for  their  attendance  as  such  at  court, 
so  as  to  give  him  four  times  the  amount  that  he  would  have  been 
entitled  to,  had  there  been  but  one  suit.  The  solution  of  this  ques- 
tion depends  on  the  solution  of  another;  that  is,  whether  the  wit- 
nesses have  a  right  to  demand  of  such  defendant  only  a  single  per 
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diem  for  their  time,  during  which  they  attended  as  witnesses  for 
him;  or  have  a  right  to  receive  from  him  a  per  diem  in  each  suit, 
for  every  day  they  attended,  so  as  to  obtain  in  amount,  four  times 
as  much,  as  if  they  had  been  subpoenaed  and  attended  only  in  one 
suit.     The   13th  sect,  of  the  act  of  1821,  to  alter  and  amend  the 
fee  bill,  enacts,  that  "  the  fees  to  be  received  by  witnesses  shall  be 
as  follows,  viz.  each  day's  attendance  at  court,  when  the  witness 
does  not  reside  in,  or  within  one  mile  of  the  county  seat,  623  cents; 
each  day's  attendance  at  court,  when  the  witness  resides  in,  or 
within  one  mile  of  the  county  town,  50  cents."     The  allowance 
here  expressed,  it  must  be  understood,  and  so  it  has  ever  been 
held,  is  to  be  paid  to  the  witness  by  the  party,  at  whose  instance 
or  on  whose  behalf  he  shall  have  attended  at  court;  and  the  wit- 
ness can  look  to  no  other  for  it.     Now  it  is  perfectly  obvious  that 
the  allowance,  mentioned  in  the  act  for  each  day's  attendance,  was 
intended  by  the  legislature  as  an  indemnity  or  compensation  to  the 
witness,  and  not  as  a  penalty  to  be  paid  by  the  party ;  and  when 
the  witness  is  required  and  has  attended  in  one  case  only  it  is  very 
clear,  that  he  can  neither  claim  nor  receive  more.     Whether  it  be 
a  sufficient  allowance  to  compensate  or  indemnify  him  fully  for  his 
loss  of  time  and  expenses  in  attending  court,  is  a  question  which 
this  court  or  the  court  below  cannot  undertake  to  decide ;  nor  ought 
it  to  have  any  influence  upon  the  determination  of  the  question 
before  us,  unless  the  language  of  the  act  were  so  ambiguous  as  to 
render  the  intent  of  the  legislature  doubtful.    This,  however,  is  not 
the  case;  and  indeed  it  is  very  possible  that  the  legislature,  never 
supposed  that  the  allowance,  provided  by  them,  would,  and  never 
meant  that  it  should,  be  a  complete   indemnity  to  the  witness. 
They  may  have  intended  that  every  controversy  or  suit  in  court 
should  be  carried  on  and  determined  with  as  little  expense  as  pos- 
sible to  the  parties;  and  that  it  should  not  be  made  a  money-mak- 
ing business,  to  either  witnesses  or  jurors,  whose  attendance  might 
become  necessary,  in  order  to  have  justice  done  between  the  parties 
litigant,  without  subjecting  them  to  such  an  amount  of  costs,  as  in 
effect  might  be  equivalent  to  a  sale  of  it.     We  are,  therefore,  in- 
clined to  think,  even  if  this  question  were  now  presented  for  the 
first  time,  that  the  witnesses  of  a  party  cannot  claim  from  him 
more  than  one  per  diem  for  the  same  day's  attendance  at  court, 
though  they  may  have  attended  for  him  in  more  cases  than  one ; 
and  consequently,  as  the  party  succeeding  in  the  suit  can  only  re- 
cover from  his  adversary,  what  he  was  bound  to  pay  his  witnesses, 
the  defendant  here  is  only  entitled  to  recover  from  the  plaintiffs  in 
the  several  suits  against  him,  an  allowance  of  a  single  per  diem 
to  each  of  his  witnesses  for  each  and  every  day  that  they  respec- 
tively attended  the  court  in  any  one  or  more  of  the  cases.     And 
this  allowance  we  also  think  the  defendant  has  a  right  to  recover 
in  any  one  of  the  suits  he  pleases,  if  the  witnesses  charged  for, 
actually  attended  in  that  case;  or  he  may  apportion  the  amount,  if 
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he  chooses,  by  charging  for  some  of  his  witnesses  in  one  suit  and 
charging  for  others  in  the  other  suits;  but  not  so  as  to  charge  for 
the  same  witness  his  full  per  diem  in  any  two  or  more  of  the  suits. 
But  the  very  question,  raised  here,  was  decided  in  conformity  to 
this  principle,  in  Curtis  v.  Buzzard,  15  Ser%.  8f  Rawle  21.  It  does 
not  appear  to  me  that  there  is  even  a  shade  of  difference  between 
that  case  and  this.  The  mere  circumstance  of  the  parties  having 
agreed  there,  at  the  time  of  swearing  the  jury  in  the  first  suit,  that 
the  other  suits  should  be  governed  by  the  verdict  and  judgment 
rendered  in  the  first,  which  the  plaintiffs  refused  to  agree  to  here, 
cannot  deprive  the  witnesses  of  any  portion  of  the  amount,  which 
they,  in  either  case,  would  otherwise  be  entitled  to  demand  from 
the  party  at  whose  instance  they  attended;  and  as  the  amount  that 
the  party  is  bound  to  pay  his  witnesses,  must  determine  the  amount 
that  he  shall  be  entitled  to  recover  from  his  adversary  on  that 
account,  it  is  clear  that  the  circumstance  mentioned  can  make  no 
difference  between  the  two  cases.  We,  therefore,  think  that  the 
defendant  can  claim  no  more  than  a  single  per  diem  and  mileage 
for  each  of  his  witnesses,  and  that  the  court  below  erred  in  direct- 
ing the  taxation  of  costs  in  this  respect  otherwise. 

As  to  the  second  matter  assigned  for  error,  we  are  of  opinion  the 
court  were  right  in  deciding  that  the  defendant  was  entitled  to  re- 
cover from  the  plaintiffs  in  each  suit  for  the  service  of  the  subpoena 
issued  therein,  upon  as  many  of  the  witnesses  named  in  it  as  it 
was  actually  served  on.  It  is  proper  to  allow  the  party  for  such 
service  in  every  case,  because  it  is  necessary  that  he  should  take 
out  a  subpoena  for  his  witnesses  in  each  case,  though  they  may  be 
the  same,  otherwise  he  may  not  be  able  to  compel  their  attendance 
and  to  make  them  responsible  to  him  for  his  loss,  on  account  of 
their  non-attendance,  if  they  should  fail  to  do  so.  And  as  the  ex- 
pense and  labour  of  serving  each  subpoena,  exclusive  of  the  mileage 
attending  it,  must  be  the  same,  there  is  no  reason  why  the  party, 
entitled  to  recover  costs,  should  not  be  allowed  in  the  taxation 
thereof,  for  the  service  of  his  subpoena  upon  each  witness.  But  as 
regards  the  mileage,  we  think  the  court  erred.  For  the  distance 
was  travelled  but  once  in  serving  the  subpoenas  in  the  four  cases, 
and  of  course  was  precisely  the  same,  and  no  more  than  it  would 
have  been  in  case  of  their  having  been  only  one  suit.  He  is  en- 
titled, however,  to  recover  the  mileage,  at  his  election,  in  either  of 
the  suits,  according  to  the  actual  number  of  miles  it  was  necessary 
to  travel  in  order  to  serve  the  subpoenas,  but  no  more ;  or,  if  he 
pleases,  we  see  no  objection  to  his  apportioning  it  among  the  plain- 
tiffs in  two  or  more  of  the  suits;  but  we  think  he  ought  not  to  be 
compelled  to  do  so,  for  this  might  occasion  great  delay  in  collecting, 
if  not  a  loss  of  part  of  the  costs,  in  case  some  of  the  parties  should 
be  unable  to  pay. 

In  the  third  error,  we  perceive  no  just  ground  for  complaint. 
The  plaintiffs  in  the  several  suits  have  no  connection  whatever 
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Avith  each  other,  as  regards  the  alleged  causes  of  action.  And  the 
per  diem  that  is  allowed  to  the  successful  party  on  an  appeal  from 
the  award  of  arbitrators  may  be  considered  partly  in  the  nature  of 
a  compensation  to  him  for  the  loss  of  his  time  in  attending  court 
on  account  of  it;  and  partly  in  the  nature  of  a  penalty  imposed 
upon  the  other  party  for  having  unjustly  been  the  cause  of  such 
loss  of  time.  Here  the  plaintiffs  in  each  suit,  by  having  taken 
their  respective  appeals  from  the  award  of  the  arbitrators,  may  be 
said  very  truly  to  have  been  the  occasion  of  the  defendant's  hav- 
ing had  to  attend  court  on  account  of  the  appeals  so  taken;  and 
seeing  the  plaintiffs  in  each  suit  have  been  alike  in  fault,  why 
should  they  claim  to  be  let  off  by  paying  a  part  of  the  penalty  im- 
posed upon  them,  for  having  failed  to  support  their  respective  ap- 
peals and  make  them  good?  We  are  unable  to  discover  any  good 
reason  why  the  plaintiffs  in  each  case  should  not  pay  the  defend- 
ant, who  was  the  appellee,  his  full  per  diem.  We  think,  that  ac- 
cording to  both  the  letter  and  meaning  of  the  act  on  this  subject, 
they  are  bound  to  do  so;  and  that  the  defendant  is,  therefore,  justly 
entitled  to  recover  from  the  plaintiffs  in  each  of  the  four  cases  his 
per  diem. 

It  may  be  proper,  however,  to  remark  here,  that  we  do  not  wish 
it  to  be  understood,  that  we  accede  to  the  opinion  of  the  late  chief 
justice,  as  expressed  in  the  close  of  the  report  of  the  case  of  Curtis 
v.  Buzzard,  15  Serg.  <$'  Hawle  22,  where  he  says,  "if  it  should 
happen  that  the  same  person  should  be  summoned  as  a  witness  by 
different  parties  in  different  suits,  the  court  may  easily  do  justice 
by  apportioning  the  costs  of  attendance  among  the  persons  by 
whom  the  witness  was  summoned."  In  practice,  I  have  never 
known  such  an  apportionment  asked  for  or  made.  It  would  cer- 
tainly be  attended  with  great  inconvenience,  if  not  absolute  im- 
practicability, in  some  cases,  to  attempt  to  carry  it  into  execution. 
We  are  rather  inclined  to  think,  that,  where  a  person  has  been 
summoned  as  a  witness,  by  different  parties  in  different  suits, 
though  it  be  to  attend  the  same  court  at  the  same  time,  he  has 
a  right  to  demand  and  receive  his  full  per  diem  from  each  party, 
by  whom  he  was  so  summoned;  and  that  it  would  be  no  plea  in 
bar  against  such  claim,  for  any  one  of  such  parties  to  show  that 
the  witness  had  been  paid  by  another  of  them  for  having  attended 
as  a  witness  on  behalf  of  the  latter  in  his  suit. 

The  judgment  of  the  court  below  is  reversed,  and  it  is  consider- 
ed that  the  defendant  recover  his  costs  in  each  case,  from  the  re- 
spective plaintiffs  therein,  to  be  taxed  agreeably  to  the  principles 
laid  down  above. 
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Goddard  against  M'Kean. 

A  jus.ice  of  the  peace  has  not  jurisdiction  of  an  action  founded  upon  a  note  given 
in  consideration  of  a  right  to  dig  a  mill-race  and  conduct  water  across  the  plaintiff's 
land. 

ERROR  to  the  common  pleas  of  Bradford  county. 

Ezra  Goddard  against  Jehial  M'Kean  and  Luther  Goddard. 
This  action  originally  brought  before  a  justice  of  the  peace,  was 
founded  on  the  following  note,  signed  by  the  defendants. 

"Due  Ezra  Goddard,  or  bearer,  for  value  received,  ten  thousand 
feet  of  merchantable  white  pine  boards,  one  inch  thick,  by  the  1st 
day  of  April,  if  we  should  get  our  mill  in  operation  by  that  time." 

April  22d,  1828. 

The  plaintiff  having  called  a  witness  to  prove  that  the  mill  was 
put  in  operation,  upon  his  cross-examination  it  appeared,  that  the 
note  was  given  by  the  defendants  to  the  plaintiff,  for  the  sale  of 
the  privilege  of  taking  water  out  of  a  dam,  and  conducting  the 
same  by  a  mill-race  across  the  land  claimed  by  the  plaintiff. 

The  defendants  then  requested  the  court  to  dismiss  the  action,  on 
the  ground  that  it  originated  before  a  justice,  who  had  no  jurisdic- 
tion of  the  subject. 

The  court  (Herrick,  president)  sustained  the  motion. 

Elwell,  for  plaintiff  in  error,  cited  Penns.  Blackstone  391,  6. 

Williston,  contra,  cited  3  Rawle  325;  3  Penns.  Rep.  388;  2 
Watts  135;  5  Watts  482. 

PER  CTJRIAM. — By  the  plaintiffs  own  showing,  the  title  to  real 
estate  was  liable  to  come  in  question,  and  it  is  therefore  clear,  the 
justice  had  not  jurisdiction. 

Judgment  affirmed. 


vi. — 2 
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Spalding  against  Saxton. 

A  copy  of  the  minutes  of  the  proceedings  of  the  governor  of  Pennsylvania,  by  which 
it  appears  that  a  pardon  had  been  granted  to  one  convicted  of  a  crime,  is  not  evidence 
of  the  fact  that  a  pardon  was  granted.  The  warrant  itself  should  be  produced,  or  its  loss 
accounted  for. 

ERROR  to  Bradford  county. 

This  was  an  action  by  Benjamin  Saxton  against  William  P. 
Spalding,  to  recover  the  amount  of  a  book  account.  The  plaintiff 
was  called  to  prove  his  book  of  original  entries.  The  defendant 
objected  to  his  being  sworn,  and  gave  in  evidence  the  record  of  his 
conviction  of  burglary. 

The  plaintiff  then  offered  in  evidence,  a  copy  of  the  minutes  of 
the  proceedings  of  the  governor,  by  which  it  appeared  that  the 
plaintiff  had  been  pardoned  before  the  expiration  of  his  sentence, 
which  was  duly  certified  by  the  secretary  of  the  commonwealth  to 
be  truly  copied. 

The  defendant  objected  to  the  evidence,  on  the  ground  that  the 
pardon  itself  was  the  only  legal  evidence  of  the  fact;  but  the  court 
overruled  the  objection  and  the  plaintiff  was  admitted  to  testify. 

Williston,  for  plaintiff  in  error,  cited  2  Stark.  Ev.  722. 

Ehvell,  contra,  cited  2d  Art.  of  Con.  sees.  9  and  15;  Purd. 
Dig.  286;  Act  O/1823,  sect.  1 ;  Ibid.  360. 

PER  CURIAM. — The  pardon  itself  should  have  been  produced,  or 
its  loss  accounted  for.  The  English  law  requires  it  to  be  authen- 
ticated with  the  great  seal,  because  the  king's  sign  manual  or  privy 
seal  may  be  retracted.  Gully's  Case,  Leach  116;  Rex  v.  War- 
wick, 5  St.  Tr.  166,  and  Rex  v.  Miller,  2  Bl  Rep.  797,  are  in  point. 
Are  the  governor's  minutes  less  revocable  ?  The  recital  in  the 
extract  that  the  pardon  was  granted,  amounts  but  to  a  present 
decision  in  favour  of  the  convict's  prayer,  and  an  order  to  let  the 
warrant  issue;  but  till  it  was  actually  issued,  it  might  be  recalled. 
The  minute,  therefore,  was  not  primary  evidence  of  a  pardon, 
though  it  might  be  competent  if  the  warrant  were  shown  to  be 
lost  or  destroyed. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Folk  against  Beidelman. 

In  an  action  of  ejectment,  evidence  of  the  mere  silence  of  the  plaintiff,  and  the  im- 
provement of  his  properly  by  others,  will  not  deprive  him  of  his  title;  yet  aid  and  encou- 
ragement to  keep  up  and  repair  the  property  and  the  expenditure  of  money  in  conse- 
quence thereof,  would  in  equity  give  a  title  to  the  defendant. 

9 

ERROR  to  the  common  pleas  of  Columbia  county. 

Ejectment  by  Valentine  Beidelman  against  John  Folk,  for  ten 
acres  of  land  covered  with  water,  including  part  of  a  dam  and 
water  power.  For  the  facts  of  the  case,  see  the  former  report  in 
5  Watts,  p.  308. 

Cooper  and  Bellas,  for  plaintiff  in  error. 
Greenough  and  Hepburn,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  was  an  ejectment  for  ten  acres  of  land 
covered  with  water:  and  the  ground  in  controversy  consisted  of  a 
small  portion  on  the  east  side  of  Fishing  creek.  The  plaintiff's  tract 
of  land  lies  on  the  eastern  side  of  the  creek,  and  the  defendant's  on 
the  western  side.  The  defendant  has  a  mill,  and  the  water  of  the 
creek  is  turned  to  it  by  a  dam  thrown  across  the  creek  from  his 
land,  to  the  eastern  portion  of  ground,  which,  Avith  the  eastern 
abutment  of  the  dam,  the  plaintiff  alleges  is  his  ground.  The  dam 
was  originally  erected  in  the  year  1813,  by  one  Dietrike,  who  in 
that  year  purchased  the  western  tract  from  Lawrence  Miller,  to 
whom  it  was  conveyed  in  1802,  by  Peter  Vanetta.  In  1817, 
Dietrike  sold  to  the  defendant  Folk.  Peter  Vanetta  owned  the 
eastern  tract  before  his  sale  to  Miller,  and  since,  till  within  two  or 
three  years  before  this  suit,  when  it  descended  to  his  heirs,  under 
whom  the  plaintiff  holds.  The  dam  was  repeatedly  injured  or 
destroyed  by  freshets,  and  was  from  time  to  time  repaired  by 
Dietrike  and  Folk  respectively.  The  defendant  seems  to  have 
contended  for  a  title  on  various  grounds:  that  according  to  the 
boundary  understood  and  agreed  on  between  the  parties,  the  (ocus 
in  quo  fell  within  his  tract;  that  he  had  had  possession  for  thirty 
years;  that  Miller  purchased  his  tract  for  a  mill  seat,  and  it  was 
declared  and  understood  by  Vanetta,  and  understood  by  both  par- 
ties, that  the  real  boundary  intended,  was  not  inserted  in  the  deed 
by  fraud  or  mistake;  that  a  consentable  line  was  agreed  on;  that 
Vanetta  was  present  at  varions  times  when  the  dam  was  repaired 
by  Dietrike,  and  by  Folk,  after  being  swept  away  by  floods,  and 
assented  to  these  repairs,  and  encouraged  them  to  rebuild,  and  that 
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under  this  assent  and  encouragement,  they  had  expended  large 
sums  of  money  in  improvements  on  their  tract,  arid  Folk  was 
induced  to  purchase  from  Uietrike  at  a  large  price,  and  the  tract 
would  be  of  little  value  to  the  defendant,  if  the  plaintiff'  recovered 
and  the  mill  were  destroyed;  whereas,  the  site  in  question  was  of 
little  or  no  value  to  the  plaintiff.  On  these  and  other  matters,  a 
great  deal  of  evidence  was  given  by  both  parties  at  the  trial,  and 
numerous  bills  of  exceptions  were  taken  to  the  matters  of  evi- 
dence, and  to  the  charge  of  the  court  which  are  now  assigned  for 
error. 

1.  The  plaintiff  having  shown  his  deeds,  the  defendant  offered 
to  prove,  that  the  defendant  and  those  under  whom  he  claims,  viz: 
Elias  Dietrike  and  Lawrence  Miller  held  adverse  and  exclusive 
possession  of  the  premises,  claiming  in  their  own  right,  for  more 
than  thirty  years  last  past.  That  a  boundary  line  was  agreed 
upon,  and  a  birch  tree  established  by  and  between  Peter  Vanetta 
and  Lawrence  Miller  in  1801,  as  a  consentable  line  between  them 
of  their  contiguous  possession,  on  the  east  bank  of  Fishing  creek, 
and  their  possession  ever  since  has  been  in  accordance  with  that 
boundary,  which  gives  the  premises  in  question  to  the  defendant: 
that  the  defendant,  and  the  said  Dietrike  before  him,  at  various 
intervals,  from  the  year  1813  inclusive,  have  made  large  and  valu- 
able improvements  under  the  eyes,  and  some  with  the  assent, 
assistance  and  approbation  of  Peter  Vanetta,  upon  the  adjacent 
lands  of  defendant;  which  improvements  are  of  little  or  no  value 
without  the  dam  and  water  power  in  question;  and  also,  improve- 
ments upon  the  part  in  question,  and  said  Vanetta,  during  all  this 
period  made  no  claim  to  the  premises,  nor  gave  the  defendant 
any  notice,  and  during  this  the  defendant  was  paying  large  sums 
of  money  on  his  purchase  from  Dietrike,  amounting  in  all  to 
16,000  dollars.  That  said  Vanetta,  in  fact,  sold  the  said  premises 
to  said  Miller  in  1800 — and  in  1801,  in  1811  or  1812,  and  at  other 
times  as  late  as  1828,  so  declared  to  a  number  of  witnesses,  show- 
ing the  premises,  and  stating  that  he  had  sold  the  same  for  a  mill- 
seat  to  said  Miller,  and  this  while  the  defendant  was  using  the 
premises  by  a  mill  and  dam,  or  dams,  which  had  been  maintained 
there  from  the  year  1813,  by  defendant  and  said  Dietrike;  and  that 
said  defendant,  in  full  reliance  on  the  said  conduct  of  P.  Vanetta, 
and  by  it  assured  of  the  goodness  of  his  title  to  the  premises,  paid 
the  said  large  sums  for  the  said  purchase  money,  and  expended  a 
large  amount  for  the  said  improvements.  That  the  premises  in 
question  were  not  described  nor  included  in  the  deed  given  in  evi- 
dence from  said  Vanetta  to  said  Miller,  by  mistake  and  by  fraud, 
and  said  Vanetta  repeatedly  confessed  and  acknowledged  to  seve- 
ral witnesses,  that  the  premises  in  question  were  sold  by  him  to 
said  Miller,  with  the  other  land  in  said  deed,  and  that  he  had  no 
right  nor  possession  in  the  same,  and  that  the  boundaries  stated  in 
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said  deed  cannot  be  pursued  on  the  ground,  but  are  erroneous  and 
totally  impracticable. 

The  plaintiff  objected  to  evidence  of  conversation  in  1801,  with 
Vanetta  respecting  other  boundaries  between  him  and  Miller,  than 
those  decribed  in  his  deed  to  Miller.  Also,  to  parol  declarations 
of  Vanetta  of  the  extent  of  his  sale  to  Miller,  so  far  as  the  same 
tends  to  establish  other  lines  than  the  deed  calls  for.  The  plaintiff 
did  not  object  to  proof  of  actual  adverse  possession  in  Folk,  and 
those  under  whom  he  claims;  nor  that  Vanetta  aided  Dietrike  or 
Folk  in  making  improvements  on  the  land  in  dispute  in  this  case, 
or  assented  to  their  being  made. 

The  court  decided  that  the  evidence  of  Lawrence  Miller  in  rela- 
tion to  a  sale  in  1800,  and  a  boundary  established  in  1801,  before 
the  deed  of  1802,  and  varying  from  it,  be  rejected.  The  evidence 
in  regard  to  improvements  upon  the  adjacent  land,  payment  of 
16,000  dollars,  and  the  silence  of  Vanetta  in  reference  thereto,  is  re- 
jected until  some  evidence  is  given  of  a  license  or  grant  of  the  pri- 
vilege here  claimed  of  abutting  upon  the  plaintiff's  land.  The  other 
evidence  stated  in  the  offer  admitted,  commencing  with  the  evidence 
of  exclusive  possession  in  defendant  and  those  under  whom  he 
claims.  To  this  rejection  the  defendant  excepted. 

The  evidence  offered  in  relation  to  a  sale  before  the  deed  of  1802, 
and  varying  from  it,  was  held  not  to  be  admissible  in  the  former 
decisions  of  this  court  between  these  parties,  reported  5  Watts  308, 
and  it  is  unnecessary  to  repeat  the  reasons.  The  evidence  in  regard 
to  improvements  on  the  adjacent  land  of  defendant,  payment  of 
money  and  silence  of  Vanetta,  were  rightly  decided  to  be  inadmis- 
sible, as  they  would  alone  confer  no  title  on  the  defendant. 

2.  The  defendant  offered  to  prove  by  F.  Miller,  that  P.  Vanetta 
repeatedly  acknowledged  that  he  had  sold  to  Lawrence  Miller  for 
a  mill  seat  and  deprived  himself  of  it;  and  that  the  will  could  not 
be  useful  or  valuable  without  butting  on  the  east  bank  of  the  creek. 
This  was  offered  to  prove  that  P.  Vanetta  had  made  a  grant  and 
given  a  license  to  Miller  to  erect  and  butt  his  dam  on  Vanetta's 
side  of  the  creek:  and  the  defendant  also  offered  to  prove  that 
Vanetta  showed  the  place  at  the  time  of  these  acknowledgments. 

This  evidence  was  objected  to  and  overruled. 
This  evidence  was  also  rightly  overruled,  and  in  conformity  with 
the  opinion  of  this  court  in  the  former  decision. 

3.  Joshua  Mendenhall  was  examined  by  the  defendant,  as  a  wit- 
ness,and  stated  that  Dietrike  said  an  island  in  the  creek  did  not  belong 
to  him  altogether.     The  plaintiff  asked  the  witness  whether  he  had 
heard  Dietrike  call  the  big  island  Vanetta's  while  he  lived  there? 
The  defendant  objected,  and  the  court  admitted  the  evidence. 

I  perceive  no  error  in  this.  The  ownership  of  the  island  bore 
upon  the  question  of  boundary,  concerning  which  the  witness  had 
been  examined  by  the  defendant.  As  the  defendant  claimed  under 
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Dietrike,  what  Dietrike  said  while  he  lived  there  was  evidence  for 
the  plaintiff,  especially  on  the  cross-examination. 

4.  The  defendant  offered  to  prove  by  Lawrence  Miller,  that  in 
1801  his  father  went  into  actual  possession  of  the  east  bank  of  Fish- 
ing creek  at  the  dam,  which  was  delivered  to  him  by  Peter  Vanetta, 
and  that  Miller  remained  in  possession  six  or  seven  years.  This 
was  not  by  inclosure,  but  by  going  upon  the  ground  in  pursuance 
of  the  declarations  of  Vanetta,  repeating  his  actual  entry  upon  it, 
frequently  for  a  period  of  six  years,  during  which  time  Peter  Va- 
netta made  no  claim  to  the  property.  This  evidence  being  objected 
to  by  the  plaintiff,  was  rejected. 

The  sort  of  entry  here  spoken  of,  by  merely  going  upon  the  ground 
frequently,  but  without  inclosure  or  actual  possession,  would  not, 
in  legal  contemplation,  constitute  such  an  ouster  of  the  plaintiff  as 
to  bring  the  defendant  within  the  protection  of  the  limitation  act. 
The  evidence,  therefore,  was  properly  rejected. 

The  5th,  6th,  7th  and  8th  bills  may  be  dismissed  with  the  obser- 
vation that,  we  conceive  they  have  been,  in  substance,  decided  in 
the  former  case. 

The  9th  bill  of  exception  is  to  the  rejection  by  the  court  of  a  draft 
of  a  survey,  made  by  one  Lount,  offered  by  the  defendant,  who 
showed  that  he  got  it  of  Dietrike  when  he  obtained  his  deed.  The 
defendant  objected,  in  the  first  place,  that  it  did  not  appear  that  this 
draft  was  made  at  the  time  of  the  purchase  by  Miller,  and  it  was 
not  proved  in  any  way  that  it  was  made  for  Miller  or  Vanetta. 

2.  That  it  did  not  correspond  in  courses  and  distances  with  the 
deed,  and  it  is  not  a  draft  of  the  same  land  mentioned  in  the  deed. 

3.  On  the  face  are  marks  of  a  recent  date  by  ink  different  from  the 
original,  and  since  the  original.     It  was  admitted  that  Miller  and 
Dietrike  are  dead.     This  draft  was  objected  to  by  the  plaintiff  and 
overruled  by  the  court. 

This  appears  to  have  been  a  survey  made  by  Lount;  but  when, 
or  for  whom,  or  on  what  occasion,  there  is  no  evidence  of.  It  was, 
therefore,  not  evidence. 

It  will  be  perceived,  from  what  has  been  said,  that  most  of  the 
points  now  made  in  the  cause  have  already  been  heard,  and,  in 
effect,  decided  upon  in  the  former  writ  of  error  between  the  parties; 
and  in  relation  to  the  errors  assigned  in  the  charge,  the  same  re- 
marks may  be  made.  The  chief,  if  not  the  only  feature  which  dis- 
tinguishes the  present  case  from  the  former,  is  that  which  relates  to 
the  assent  and  encouragement  given  by  Vanetta  to  the  defendant 
and  Dietrike,  in  the  rebuilding  or  repairing  of  the  dam  from  time  to 
time.  And  here  we  think  the  court  went  too  far  in  the  conclusion, 
in  withdrawing  the  case  altogether  from  the  jury,  and  stating  that 
the  defendant  had  no  defence  in  law  or  equity,  and  that  upon  the 
whole  evidence  in  the  cause,  the  plaintiff  was  entitled  to  recover. 
There  was  certainly  some  evidence  given  by  the  defendant  to  show 
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that  at  various  times  and  in  various  ways,  both  when  the  mill  be- 
longed to  Dietrike  and  afterwards  to  Folk,  Peter  Vanetta  aided  and 
assisted  in  repairing  and  rebuilding  the  dam.  And  although 
much  evidence  was  given  of  a  contrary  tendency,  yet  it  was  for  the 
jury  to  decide  on  the  credibility  of  the  witnesses  and  the  strength 
of  the  evidence,  if  the  evidence  for  any  party  be  but  slight,  yet,  if 
there  be  evidence  at  all,  the  court  cannot  withdraw  the  facts  from 
the  jury:  and  though  the  mere  silence  of  Vanetta,  and  the  making 
of  improvements  by  others,  would  not  of  themselves  take  away  the 
plaintiff's  title,  yet  aid  and  encouragement  to  keep  up  and  repair 
the  dam,  and  the  expenditure  of  money  in  consequence  thereof, 
would,  in  equity,  give  a  title  to  the  defendant. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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M'Cay  against  Hugus. 

J.  M.  devised  to  his  widow,  "  the  thirds  of  all  my  personal  estate,  goods,  and  chat- 
tels, and  the  thirds  of  all  my  real  estate  during  her  widowhood ;  to  my  son  S.,  the 
half  of  all  the  remaining  goods  and  chattels,  lands  and  tenements,  to  have  and  to  hold 
forever ;  to  my  younger  son,  J.,  the  remaining  half  of  my  goods  and  chattels,  lands 
and  tenements,  to  have  and  to  hold  forever,  share  and  share  alike ;"  J.  M.  made  no  fur- 
ther disposition  of  the  residue  of  the  estate  devised  to  his  wife.  Held,  to  be  a  devise 
of  the  residue  to  the  two  sons,  who  took  the  whole  estate  after  the  death  of  their 
mother. 

It  is  not  competent  to  give  evidence  by  the  scrivener,  as  to  what  the  testator  meant 
by  devises  contained  in  his  will. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

This  was  an  action  of  ejectment,  by  the  heirs-at-law  of  John 
M'Clure,  deceased,  against  John  Hugus  and  Abraham  Burnhart, 
who  were  purchasers  from  the  devisees,  under  the  will  of  John 
M'Clure,  deceased. 

The  questions  which  arose  depended  upon  the  construction  of 
the  will. 

The  plaintiffs  gave  in  evidence,  the  will  of  John  M'Clure,  de- 
ceased, which  is  as  follows: 

"  In  the  name  of  God,  amen;  I,  John  M'Clure,  Sen.,  of  Mount- 
pleasant  township,  Westmoreland  county,  being  weak  of  body,  but 
vi. — 2  T 
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of  sound  mind,  &c.,  do  make  and  publish  this,  my  last  will  and 
testament,  in  manner  and  form  following,  that  is  to  say :  First,  I 
give  and  bequeath  unto  my  beloved  wife,  Mary  M'Clure,  the 
thirds  of  all  my  personal  estate,  goods,  and  chattels,  and  the  thirds 
of  all  my  real  estate,  during  her  widowhood.  I  do  also  give  and 
bequeath  unto  my  eldest  son,  Samuel  M'Clure,  the  half  of  all  the 
remaining  goods  and  chattels,  lands  and  tenements,  to  have  and  to 
hold  forever.  I  do  also  give  and  bequeath  unto  my  younger  son, 
John  M'Clure,  the  remaining  half  of  my  goods  and  chattels,  lands 
and  tenements,  to  have  and  to  hold  forever,  both  shares  alike  and 
alike.  I  do  also  give  and  bequeath,  unto  my  three  daughters, 
Elizabeth,  Hannah,  and  Mary  M'Clure,  the  sum  of  80  pounds 
each.  I  do  also  give  and  bequeath  unto  my  daughter,  Jennet 
Johnston,  the  sum  of  25  pounds,  the  sum  or  sums  of  which  said 
several  legacies  or  sums  of  money,  I  will  and  order  shall  be  paid, 
unto  the  said  respective  legatees,  within  the  term  of  one  year  after 
my  decease,  to  be  paid  to  them,  respectively,  out  of  iny  goods  and 
chattels,  lands  and  tenements,  by  Samuel  and  John  M'Clure,  to 
pay  alike  and  alike.  I  further  give  to  my  son,  Samuel  M'Clure,  a 
bay  mare,  known  by  the  name  of  Julip,  and  unto  my  son,  John 
M'Clure,  I  also  give  a  bay  filley,  a  colt  out  of  the  mare  Samuel 
Peebles  got,  which  they  are  to  have,  exclusive  of  my  beloved 
wife's  third.  And  I  do  appoint,  &c.,  dated  the  6th  of  October 
1795,  proved  the  31st  of  December  1795." 

The  question  presented  for  consideration  was,  what  estate  the 
widow  and  two  sons  took  under  the  will  of  John  M'Clure.  On 
the  part  of  the  plaintiffs,  it  was  contended  that  the  widow  took  a 
life  estate,  as  to  one  third,  and  that  the  sons  took  the  other  two- 
thirds  of  the  tract,  in  fee  simple,  but  that  the  testator  made  no  dis- 
position of  the  reversion  of  the  one-third,  devised  to  his  widow, 
and,  therefore,  as  to  that  one-third,  he  died  intestate,  and  the  rever- 
sion descended  upon  all  his  heirs,  according  to  the  statute  of  dis- 
tributions, and  that  they,  representing  his  four  daughters,  are  en- 
titled to  the  proportion  that  they  would  have  been  entitled  to,  if 
living. 

The  defendants  contended  on  the  other  hand,  that,  by  the  will  of 
the  testator,  the  whole  fee  simple  in  the  land,  passed  to  his  two 
sons,  although  they  were  not  entitled  to  the  possession  of  but  two- 
thirds,  until  the  decease  of  the  widow.  For  the  purpose  of  fortify- 
ing this  construction  of  the  will,  upon  which  they  rely,  they  gave 
in  evidence,  the  deposition  of  John  Bonnett,  one  of  the  executors 
of  John  M'Clure,  who  testified  that  he  drew  the  will,  and  proceeds 
to  state  his  belief  as  to  what  was  the  intention  of  the  testator,  in 
the  disposition  which  he  made  of  his  property.  This  deposition 
was  read  by  consent,  with  the  understanding  that,  if  the  matter 
therein  contained  would  not  have  been  legal  testimony  if  objected 
to,  the  court  should  instruct  the  jury  to  disregard  it  and  throw  it 
out  of  view. 
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The  court  below  (White,  president)  were  of  opinion  that  the 
deposition  of  John  Bonnett  was  not  competent  evidence ;  and  that 
upon  the  legal  construction  of  the  will,  the  plaintiffs  were  not  en- 
titled to  recover.  That  the  estate  in  fee,  upon  the  death  of  the 
widow,  vested  in  the  two  sons. 

Find  fay  and  Foster,  for  plaintiffs  in  error,  cited  3  Mod.  229;  5 
Term  Rep.  558;  1  Bos.  8?  Pull.  558;  2  Bos.  fy  Pull  247;  4  Amer. 
Com.  L.  394;  1  Wash.  Rep.  96;  1  Call.  337. 

Coulter,  for  defendants  in  error,  cited  Co.  Lit.  6,  sect.  1 ;  Little- 
ton 233;  3  Watts  471. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  plaintiffs  in  this  cause  are  the  daughters  and  de- 
scendants of  the  daughters  of  John  M'Clure,  and  the  question  arose 
on  his  will,  in  which,  after  the  preamble,  he  says:  "  I  give  and  be- 
queath to  my  beloved  wife,  Mary  M'Clure,  the  thirds  of  my  personal 
estate  of  goods  and  chattels,  and  the  thirds  of  my  real  estate,  during 
her  widowhood.  I  do  also  give  and  bequeath  to  my  oldest  son, 
Samuel  M'Clure,  half  of  all  the  remaining  goods  and  chattels,  lands 
and  tenements,  to  have,  and  to  hold  forever.  I  do  also  give  and 
bequeath  to  my  youngest  son,  John  M'Clure,  the  remaining  half 
of  my  goods  and  chattels,  lands  and  tenements,  to  have,  and  to 
hold  forever,  both  shares  alike.  I  give  and  bequeath  to  my  three 
daughters,  Elizabeth,  Hannah  and  Mary,  80  pounds  each;"  then  to 
Jennet  Johnson,  a  married  daughter,  250  pounds,  and  directs  these 
legacies  to  be  paid  by  his  sons,  in  one  year  after  his  death,  &c.  &c.; 
proved  December  1795.  It  was  agreed  that  the  sons  took  the 
land  devised  to  them  in  fee ;  but  the  question  was,  whether  they 
took  the  remainder,  in  the  one-third,  devised  to  the  widow  during 
her  widowhood.  The  plaintiffs  contended  that  it  was  undisposed 
of  by  the  will,  and  descended  to  the  heirs  of  the  testator.  The 
defendants  who  claim  under  the  sons,  say  it  was  devised  to  the 
sons. 

The  cause  was  well  argued;  among  the  authorities  cited,  per- 
haps not  one  meets  this  case.  5  Term.  Rep.  558,  and  1  Bos.  8f  Pull. 
558,  and  2  Bos.  8?  Pull.  247,  which  is  the  same  case  in  different 
courts,  has  this  difference;  the  question  there  arose  on  a  devise  to 
the  widow  in  general  terms,  such  as  she  contended  gave  her  a  fee, 
and  then  followed  a  general  devise  of  all  the  residue  of  testator's 
estate  to  the  same  widow.  The  final  decision  was,  that  under  the 
first  devise,  she  took  only  an  estate  for  life  in  the  lands,  and  that 
the  residuary  clause  did  not  enlarge  this  life  estate  in  the  lands 
there  named,  but  might  apply  to  property  not  before  named;  where 
however,  a  present  interest  for  a  definite  time,  as  for  years  or  for 
life  is  given  to  one,  and  then  a  devise  of  all  the  remaining  estate, 
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real  and  personal,  or  of  all  lands  and  tenements,  and  all  personal 
estate,  a  remainder  or  reversion  will  pass  by  the  residuary  clause. 

In  2  Ventr.  285,  a  man  bequeaths  sums  of  money  to  different 
legatees,  and  certain  freeholds  to  his  wife,  for  life,  and  then  dis- 
poses of  some  other  property;  and  then,  the  better  to  enable  his  wife 
to  pay  the  legacies,  gives  all  his  messuages,  lands,  tenements  and 
hereditaments,  to  her  and  her  heirs,  and  held  the  reversion  after 
her  life  estate  passed;  and  *dleyn  2,  was  cited,  where  a  man  devises 
to  A,  certain  lands  for  six  years,  and  certain  other  lands  to  B  in 
fee,  arid  then  all  the  rest  of  his  lands  to  his  brother.  The  brother 
took  the  reversion  after  the  expiration  of  the  six  years,  during 
which  the  devise  to  A  continued. 

In  3  Jitk.  485,  we  find  a  devise  of  certain  premises  to  the  testa- 
tor's wife  for  life;  then  follow  many  devises  to  other  persons,  and 
the  will  concludes,  all  the  residue  and  remainder  of  my  goods  and 
chattels  and  real  estate,  I  give  to  my  wife,  &c.  &c.  Lord  Hard- 
wicke  notices  the  cases  above  cited  and  others,  and  considers  the 
law  settled  that  the  wife  took  the  reversion  in  the  lands  given  to 
herself  for  life. 

The  same  doctrine,  in  cases  where  the  first  estate  is  expressly 
for  years  or  for  life,  is  recognized  in  1  Wash.  1 12.  Though  where 
the  estate  was  given,  one  farm  to  one  son,  another  farm  to  another 
son,  and  the  testator  had  a  third  farm,  and  devised  all  the  rest  of 
his  goods  and  real  estate  to  his  wife  and  daughter,  it  was  held, 
though  the  devises  to  the  sons  might,  in  law,  be  held  only  for  life, 
yet  the  reversion  after  the  death  of  the  sons,  did  not  pass  to  the 
widow  and  daughter,  because,  says  the  judge,  the  testator  intended 
to  give  each  of  his  sons  a  fee,  and  thought  he  had  done  so ;  and 
therefore,  never  intended  to  give  his  widow  and  daughter  a  rever- 
sion of  which  he  had  no  suspicion.  We  have  nothing  to  do  with 
the  latter  part  of  the  opinion;  the  first  part  alone  applies  to  this  case. 

Some  of  the  cases  cited,  turned  on  the  word  used  in  the  residuary 
clause,  as  hereditaments,  in  others,  real  estate,  in  another,  all  the 
rest  of  his  land,  &c. ;  perhaps  no  one  of  these  words,  in  a  certain 
connection  with  other  words,  might  pass  in  reversion,  though  each, 
in  certain  cases,  has  rightly  passed  a  remander  or  reversion.  In 
the  present  case,  the  devises  to  his  sons  are  in  fee,  to  each  of  them 
forever.  The  devise  to  the  widow  is  of  goods,  and  one-third  of 
the  lands  is  during  widowhood.  The  testator  knew  these  would 
fall  into  his  estate.  Instead  of  giving  to  each  of  his  sons  one-third 
of  his  goods,  and  one-third  of  his  lands  and  tenements,  which  would 
have  been  the  most  obvious  method,  if  he  meant  they  should  have 
no  more;  he  gives  to  Samuel,  the  half  of  the  remaining  goods  and 
chattels,  lands  and  tenements,  and  to  John  the  remaining  half  of  the 
goods  and  chattels,  lands  and  tenements,  to  each  forever,  both  shares 
alike.  Now  he  knew  the  estate  to  his  wife  could  not  last  many  years, 
that  it  would  fall  into  his  estate  on  her  death  or  marriage,  and  consi- 
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dering  it  then  as  a  whole,  he  gives  half  to  each  of  his  sons.  There 
is  no  question,  but  that  the  words  lands  and  tenements,  may  pass 
every  interest  which  a  testator  has  in  real  estate.  It  may  be  ob- 
served, that  in  the  next  sentence,  the  testator  proceeds  to  make 
provision  for  his  daughters,  to  each  of  whom,  he  gives  a  pecuniary 
legacy,  but  no  part  of  either  goods  or  land. 
Judgment  affirmed. 


Morrison  against  Beckey. 


A  verdict  and  judgment  are  conclusive  of  the  rights  of  the  parties  thereto,  as  (o 
every  thing  embraced  within  the  pleadings;  but  they  are  not  conclusive  of  the  rights 
of  the  parties  which  accrue  subsequently  to  the  institution  of  the  suit,  although  they 
grow  out  of  the  same  subject  matter. 

B  agreed  to  pay  a  debt  due  by  A,  for  which  C  was  surety.  C  paid  the  debt  and  sued 
B  on  his  agreement.  Held,  that,  being  a  stranger  to  the  consideration,  as  between  A 
and  B,  C  could  not  recover  on  it. 

ERROR  to  the  common  pleas  of  Somerset  county. 

Jacob  Storier,  assignee  of  Peter  Berkey,  against  Abraham  Morri- 
son. This  was  an  action  on  the  case.  For  the  facts  which  were  the 
foundation  of  the  first  action  between  the  same  parties,  see  7  Serg. 
Sf  Rawle  238.  The  facts  of  this  case,  and  the  points  decided,  are 
clearly  stated  in  the  opinion  of  the  court. 

Alexander,  for  plaintiff  in  error,  argued  that  the  verdict  and  judg- 
ment in  the  former  suit  were  conclusive,  and  cited  6  Coke  Rep.  7; 
Cro.  Eliz.  668;  2^Blu.  Rep.  831;  6  Serg.  S>-  Ruwle  59;  Phil.  Ev. 
234;  17  Serg.  ^  Rawle  319;  3  Walts  46;  4  Rawle  277;  2  Johns. 
Rep.  210;  11  Johns.  Rep.  -30;  10  Johns.  Rep.  365. 

The  plaintiff  is  a  stranger  to  the  consideration  upon  which  the 
agreement  of  the  defendant  was  made,  and  therefore  lie  cannot 
recover.  Bea.  Lex  Mer.  429;  10  Johns.  Rep.  215;  3  Penns.  Rep. 
518;  10  Serg.  $•  Rawle  454;  1  Sel.  N.  P.  41;  3  Pick.  83. 

Forward,  for  defendant  in  error,  cited  2  Watts  104;  1  Wms. 
Kla.  354. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  facts  of  the  case,  so  far  as  they  are  material  to 
the  points  which  arise  on  them,  are  as  follow: 

On  the  24th  of  March  1812,  a  bond  was  given  to  George  Thim- 
mel,  Jun.,  by  Conrad  Piper,  signed  Piper  &  Vickroy,  who  were 
partners  in  iron  works,  and  Peter  Berkey,  the  plaintiff.  In  the 
bond,  which  was  conditioned  for  the  payment  of  8800  dollars,  Ber- 
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key  was  the  surety  and  the  other  obligors  were  the  principals.  On 
the  3d  of  August  1812,  Joseph  Vickroy,  one  of  the  obligors  above 
named,  entered  into  an  agreement  with  Abraham  Morrison,  the 
defendant,  in  which  Vickroy,  in  consideration  of  what  followed, 
covenanted  and  agreed  to  convey,  assign  and  confirm  to  Morrison, 
his  heirs  and  assigns,  forever,  the  one  undivided  interest  and  half 
part  of  Mary  Ann  Gage,  with  the  land,  and  stock  thereto  belonging, 
and  the  undivided  half  of  all  the  horses,  wagons,  tools,  houses,  house- 
hold furniture  and  implements  of  every  kind  and  description,  attached 
to  and  properly  belonging  to  the  said  premises  and  concern:  subject, 
nevertheless)  to  all  mortgages  and  judgments  now  binding  on 
the  said  premises;  that  is  to  say,  the  one  half  part  of  the  said 
mortgages  and  judgments;  and  subject  also  to  the  payment  of 
the  one  half  of  the  outstanding  debts,  contained  in  a  schedule 
annexed.  In  consideration  of  which  the  said  Morrison  agreed  to 
discharge  and  fulfil  the  contract  between  the  said  Vickroy  &  Con- 
rad Piper,  paying  to  the  said  Piper  twelve  tons  of  bar  iron,  agree- 
ably to  the  said  contract:  the  sums  due,  by  the  said  Piper,  to  the 
late  firm  of  Piper  &  Vickroy,  to  be  deducted  therefrom.  And  the 
said  Vickroy  and  Morrison  thereby  entered  into  partnership  to  carry 
on  the  said  forge,  at  their  joint  expense,  and  to  be  equal  sharers  in 
the  profit  and  loss.  And  the  said  Vickroy  further,  on  his  part, 
agreed  to  manage  the  said  works  personally,  with  vigilance  and 
fidelity,  during  the  said  partnership  thereby  entered  into.  And  the 
said  Morrison  agreed  to  attend  at  Pittsburgh  from  time  to  time,  to 
contract  for  the  sale  of  iron,  and  transact  all  business  there  that  the 
firm  might  think  necessary  to  promote  their  mutual  interests.  And 
it  was  further  agreed  that  neither  of  the  said  parties  should  sell  or 
dispose  of  their  interest  in  the  said  forge  and  premises  to  any  other 
person,  without  previously  consulting  the  other  partner,  and  giving 
him  the  refusal  thereof,  on  the  terms  which  may  be  offered.  And 
it  was  further  agreed  by  the  said  parties,  that  in  case  any  difference 
or  dispute  should  arise  between  them,  which  they  cannot  otherwise 
accommodate,  the  same  should  be  submitted  to  three  respectable 
men,  to  be  mutually  agreed  on  by  the  said  parties,  whose  decision 
shall  be  final.  For  the  true  and  faithful  performance  of  all  and 
singular  the  said  covenants  and  agreements,  the  said  parties  bound 
themselves  to  each  other,  their  heirs  and  assigns,  &c. 

The  bond  of  the  24th  of  March  1812,  signed  by  Piper  &  Vickroy 
and  Berkey,  to  George  Thimmel,  is  included  in  the  schedule  an- 
nexed to  the  article,  the  one  half  of  which  Morrison  covenanted  to 
pay.  In  addition  to  the  covenants  contained  in  the  article,  it  was 
in  evidence  that  Morrison  made  an  express  promise  to  pay  this 
bond  to  Thimmel,  but  there  is  no  evidence  that  he  ever  made  an 
express  promise  to  Berkey  to  pay  it,  or  that  he  ever  entered  into 
any  arrangement  about  it  with  him.  It  also  appeared  that  Berkey 
had  been  compelled  to  pay  the  amount  of  the  bond  to  Thimmel; 
for,  on  the  12th  of  August  1814,  he  gave  Thimmel  a  judgment  bond, 
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with  Joseph  Reed,  his  security,  for  the  amount  of  the  debt  and 
interest.  The  judgment  was  entered  in  Somerset  county,  and  Vick- 
roy  &  Piper  were  discharged  from  their  debt.  The  bond  of  Thim- 
mel  and  Reed  has  been  since  paid  by  Hostetter,  Yoder  and  Layman, 
in  pursuance  of  arrangements  made  by  them,  with  Berkey,  who 
conveyed  certain  real  estate  to  them,  in  consideration  of  their  un- 
dertaking to  pay  this  and  other  debts  of  Berkey.  We  agree  with 
the  court,  that  the  judgment  of  the  supreme  court,  in  the  case  of 
Berkey  v.  Morrison,  a  report  of  which  will  be  found  in  7  Serg.  # 
Rawle  238,  is  a  bar  to  a  recovery  on  the  first  count  in  the  declara- 
tion; but  this  judgment  is  not  a  bar  to  a  recovery  on  the  other  counts, 
for  money  paid,  laid  out  and  expended,  and  money  had  and  re- 
ceived for  any  money  which  Berkey  may  have  paid,  for  the  use 
of  the  defendant,  or  which  the  defendant  may  have  received  for  the 
use  of  Berkey,  if  the  payment,  on  the  receipt  thereof,  was  since  the 
time  the  former  action  was  brought.  The  evidence  of  Hostetter 
shows  that  the  money  was  paid  by  himstilf,  Yoder  and  Layman, 
for  Berkey,  and  is,  in  effect,  the  same  as  if  paid  by  Peter  Berkey 
himself.  That  objection,  therefore,  would  not  avail  the  defendant 
if  the  plaintiif  was  in  other  respects  entitled  to  sustain  this  suit. 
But  the  defendant  further  insists  that  the  statute  of  limitations  is  a 
bar  to  the  plaintiff's  recovery,  and  that  he  cannot  recover  unless  he 
has  proved  an  express  assumpsit.  The  plaintiff,  on  the  other  hand, 
contends  that  Morrison  is  under  a  legal  obligation  to  pay  Berkey. 
This  legal  obligation  is  alleged  to  be  founded  on  Morrison's  cove- 
nant with  Vickroy  to  pay  the  one  half  of  the  debts  mentioned  in 
the  schedule,  of  which  the  debt  of  Thimmel  is  one,  and  his  parol 
promise,  afterwards,  to  pay  this  debt,  on  the  principle  that  he  in 
fact,  by  this  means,  became  the  actual  debtor  of  Thimmel,  with 
Berkey,  as  bail  for  the  debt,  and  that  Berkey,  having  satisfied  the 
debt  to  Thimmel,  is  entitled,  in  his  own  name,  to  the  present  action 
against  Morrison,  on  the  same  principle  that  any  surety  would  have 
a  right  to  maintain  an  action  against  the  principal  debtor,  to  recover 
money  paid  by  the  surety  for  him. 

It  is  very  true,  that  by  the  article  of  agreement  between  Vickroy  and 
Morrison,  by  which  he  became  the  partner  of  Vickroy  in  the  place 
of  Piper,  and  in  pursuance  of  which  he  attained  the  possession  of 
the  iron  works,  and  the  property  mentioned  in  the  articles,  he  was 
bound  to  pay  the  one  half  of  the  debts  mentioned  in  the  schedule. 
On  failure  to  pay  Thimmel,  Morrison  rendered  himself  liable,  on 
his  covenant  to  Vickroy,  with  whom  and  for  whose  benefit  the 
contract  was  made.  But  although  this  is  plain,  yet  it  is  equally 
clear,  upon  authority,  that  Thimmel  could  sustain  no  suit  for  breach 
of  this  agreement.  Thus,  when  A  sells  to  B  a  tract  of  land  encum- 
bered with  the  lien  of  judgments,  and  B,  the  vendee,  expressly 
agrees  with  A,  the  vendor,  to  pay  to  C  the  amount  of  his  judgment, 
C  can  maintain  no  action  for  breach  of  the  agreement,  because  he 
is  a  stranger  to  the  consideration.  And  for  the  same  reason,  where 
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A  enters  into  partnership  with  B,  and  in  consideration  of  a  transfer 
of  one  half  the  effects  of  B,  agrees  to  pay  the  debts  of  B,  the  cre- 
ditors of  B  have  no  right  of  action  against  A,  but  B  alone  can  sus- 
tain a  suit  for  a  violation  of  the  agreement.  In  Crow  v.  Rogers, 
Stra.  592,  the  principle  that  a  stranger  to  the  consideration  can 
maintain  no  action,  was  expressly  ruled.  In  assumpsit,  the  plain- 
tiff declares  that  whereas  one  John  Hardy  was  indebted  to  the 
plaintiff  in  70  pounds,  upon  a  discourse  between  this  Hardy  and 
the  defendant,  it  was  agreed  that  the  defendant  should  pay  the 
plaintiff's  debt  of  70  pounds,  and  that  Hardy  should  make  the  de- 
fendant a  title  to  a  house.  Then  he  avers  that  Hardy  was  always 
ready  to  perform  his  part  of  the  agreement,  and  that  the  defendant, 
in  consideration  thereof,  promised  to  pay  the  plaintiff. 

The  defendant  demurs;  and  it  was  insisted,  that  there  was  no 
consideration  moving  from  the  plaintiff  to  support  this  promise;  and 
the  case  of  Bourne  v.  Mason,  1  Ver.  6;  2  Thcb.  457,  527,  was 
cited,  where  A  being  severally  indebted  to  B  and  C,  and  having  a 
debt  due  to  him  from  D,  C,  in  consideration  that  A  would  permit 
him  to  sue  D,  in  his  name,  promised  to  pay  B.  And  it  was  held, 
that  this  being  a  matter  of  no  trouble  to  the  plaintiff,  or  benefit  to 
the  defendant,  he  was  a  stranger  to  the  consideration,  and  could 
maintain  no  action. 

On  the  other  side  was  cited  the  case  of  Dutton  v.  Pool,  1  Ver 
318,  332,  where  it  was  held,  that  assumpsit  lay  for  the  daughter 
upon  a  provision  by  the  heir  to  pay  her  portion,  in  case  the  father 
would  not  sell  timber;  and  the  case  of  1  Roll.  rfbr.  32,  pi.  1 3,  where 
goods  were  given  to  A,  on  consideration  to  pay  B  20  pounds.  And 
it  was  resolved  B  might  maintain  an  assumpsit. 

The  court  gave  no  opinion.  Jldjournutm.  And  Pass  \  2  Geo.  it 
was  moved  again:  without  much  debate,  the  court  held  the  plain- 
tiff was  a  stranger  to  the  consideration,  and  gave  judgment  for  the 
defendant. 

The  principle  of  the  case  just  cited  was  recognized  in  Blymire  v. 
Boistell,  decided  at  Harrisburg,  and  not  yet  reported.  It  was  there 
held  that  the  vendee  of  a  house  and  lot  in  the  borough  of  Carlisle, 
who  promised  to  pay  a  judgment  creditor,  did  not  render  himself 
liable,  at  the  suit  of  the  creditor.  It  was  held,  that  the  action  for  a 
breach  of  the  contract  must  be  brought  by  the  vendor,  with  whom 
the  contract  was  made,  and  not  by  the  creditor,  who  is  neither 
party  nor  privy,  but  a  stranger  to  the  consideration.  These  autho- 
rities show  that  Thimmel  could  not  maintain  an  action  against 
Morrison;  and  it  would  be  difficult  to  show  that  Berkey,  who 
stands  one  remove  further  from  the  contract  between  Vickroy  and 
Morrison,  can  be  in  any  better  situation;  for  it  cannot  be  alleged  that 
there  is  any  other  consideration  moving  from  him  to  support  the 
promise.  The  agreement  is  between  Morrison  and  Vickroy,  and 
Vickroy  alone  can  maintain  the  suit.  If  Berkey  had  compelled 
Vickroy  to  pay,  (as  he  might,)  Vickroy  would  have  had  an  action 
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for  breach  of  his  agreement,  to  pay  Thimmel ;  or  it  may  be,  under 
the  circumstance  disclosed,  a  suit  would  lie  in  the  name  of  Vickroy, 
for  the  use  of  Berkey.  But  however  this  may  be,  we  think  it  clear 
that  no  suit  can  be  sustained  by  Berkey  against  Morrison,  on  an 
implied  promise.  And  this  is  not  a  mere  technical  objection,  be- 
cause, in  that  form  of  suit,  Morrison  will  have  the  benefit  of  any 
defence  which  he  may  have  against  Vickroy;  a  matter  of  some 
importance,  as  it  would  appear  from  the  case  that  Vickroy,  who  is 
insolvent,  is  actually  indebted  to  Morrison  in  a  sum  exceeding  3000 
dollars.  The  defendant  in  error  relies  on  the  case  of  Hind  v.  Hold- 
ship,  2  Watts  104;  but  that  case  decides,  that  a  promise  to  pay  a 
debt  in  consideration  of  an  assignment  for  the  benefit  of  creditors, 
is  a  valid  promise.  There,  there  was  not  only  a  benefit  to  the  pro- 
misor, but  also  a  detriment  to  the  creditors,  Avhose  debts  Holdship, 
in  consideration  of  the  assignment,  expressly  undertook  to  pay.  It 
is  not  the  case  of  an  implied,  but  of  an  express  promise  to  pay,  and 
in  that  respect  may  be  distinguished  from  the  case  at  bar. 

I  have  thrown  out  of  view  the  evidence  in  relation  to  the  express 
promise  to  pay  Thimmel,  as  it  is  evident  that  if  such  a  promise  had 
been  made,  it  was  barred  by  the  act  of  limitations. 

As  the  opinion  of  the  court  disposes  of  the  whole  case,  it  is  un- 
necessary to  decide  the  point  arising  on  the  act  of  limitations,  which 
is  only  material  upon  the  supposition  that  suit  can  be  sustained  in 
the  name  of  Berkey. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Murry  against  Murry. 

A  testamentary  intention  is  to  be  inferred  from  every  pros|>ective  disposition,  where 
no  particular  expression,  or  apparent  want  of  completion,  indicates  a  suspension  of  it. 

To  give  efficacy  to  a  paper  as  a  testamentary  disposition,  it  must  appear  to  be  so  far 
complete,  as  to  have  left  no  part  of  the  testator's  intention  unexpressed. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

James  Murry  and  another  against  Satiah  Murry. 

This  was  a  feigned  issue,  formed  on  a  precept  from  the  register, 
to  determine  whether  a  certain  instrument  of  writing  was,  or  was 
not,  the  last  will  and  testament  of  Jeremiah  Murry,  Esq.,  lately 
deceased. 

The  writing  is  entirely  in  the  handwriting  of  Jeremiah  Murry, 
the  decedent,  and  covers  eight  pages,  which  are  regularly  numbered 
by  him,  from  one  to  eight,  inclusive.  It  commences  thus: 

"  In  the  name  of  God,  amen.  I,  Jeremiah  Murry,  of  the  town- 
ship of  Franklin,  county  of  Westmoreland,  and  commonwealth  of 
Pennsylvania,  being  in  perfect  health,  and  of  sound  mind  and 
vi. — 2  u 


354  SUPREME  COURT  [Pittsburgh 

[Murry  v.  Murry.] 

memory,  but  considering  the  uncertainty  of  life,  do  make,  order  and 
publish,  this,  my  last  will  and  testament,  in  the  manner  and  form 
following,  to  wit: 

Then  follow  various  bequests  to  his  wife,  Satiah  Murry,  which 
form,  as  marked  by  him  on  the  margin  of  the  writing,  the  first 
item. 

2d  contains  a  devise  of  land,  mills,  and  other  estate,  to  his  grand- 
son, Jeremiah  Murry. 

3d  contains  bequests  to  his  son,  James  Murry,  of  real  estate. 

4th  contains  bequests  to  his  daughter,  Nancy  Cowen,  of  real 
estate. 

5th  contains  bequests  to  his  daughter,  Elizabeth  Dick,  of  real 
estate. 

6th  contains  bequests  to  his  daughter,  Rebecca  Gilchrist,  of  real 
estate. 

7th  contains  devises  to  his  daughter,  Sarah  Burrel,  of  real  estate. 

8th  contains  devises  to  his  daughter,  Jane  Carpenter,  of  real 
estate. 

9th,  10th,  llth,  12th,  13th,  consist  of  devises  to  each  of  his  grand- 
sons who  has  been  "  named  for  me,"  of  real  estate. 

14th  is  a  devise  to  his  grandchild,  John  Murry,  of  real  estate. 

15th  is  a  devise  to  his  granddaughter,  Satiah  Carpenter,  of  real 
estate. 

16th  consists  of  devises  to  his  grandchildren  indiscriminately, 
"who  have  no  land  bequeathed  by  this  will." 

17th  provides  for  the  rents  of  lands,  devised  to  his  grandchildren, 
being  received  by  their  parents  or  guardians,  for  the  use  of  the 
devisees. 

18th  contains  a  disposition  of  his  personal  estate,  which  is  enu- 
merated. 

19th  is  a  provision,  as  to  funds  that  may  remain  after  the  death 
or  marriage  of  his  widow. 

20th  provides  for  the  purchase  of  mourning  for  each  of  his 
daughters,  his  widow  and  his  daughter-in-law. 

21st  consists  of  a  disposition  of  various  articles,  such  as  a  likeness, 
a  clock,  a  watch,  the  payment  of  25  dollars  as  the  yearly  rent  of  a 
pew  in  the  church,  and  other  things. 

All  the  devises  are  expressed  with  proper  and  apt  words  of  grant 
and  limitation,  as  thus,  in  the  devise  to  his  grandson,  Jeremiah 
Murry,  it  is  declared  "  to  be  possessed  and  holden  by  him,  his  heirs 
and  assigns  forever,  but  should  the  aforesaid  Jeremiah  Murry, 
Jun.,  die  before  he  arrives  at  the  age  of  twenty-one,  or  die  without 
lawful  male  issue,  then,"  &c. 

So  in  the  devise  to  James  Murry,  it  is  thus;  "  all  of  which  I  do 
will  and  bequeath  to  the  said  James  Murry,  and  to  his  heirs  and 
assigns  forever;"  and  so  of  the  others. 

Near  the  close  of  the  paper,  there  is  this  clause :  "  and  it  is  my 
will,  that  as  soon  as  three  or  four  of  the  said  children,  are  of  the 
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age  of  twenty-one,  that  a  tract  or  more  of  the  above  land,  may  be 
sold  by  my  executors  hereafter  named,  and  payment  made  to  the 
different  heirs,  as  they  severally  arrive  at  the  age  of  twenty-one, 
leaving  to  the  decision  of  my  executor,  the  time  and  manner  of 
sale,  &c.;  and  I  hereby  authorize  my  executors  to  execute  a  good, 
legal  and  sufficient  title  to  the  purchasers,  &c." 

This  paper  is  not  dated,  nor  signed,  nor  is  there  any  witness.  It 
was  proved  to  be  all  in  the  handwriting  of  the  decedent,  and  that 
he  was,  and  continued  until  the  time  of  his  death,  of  a  sound  and 
disposing  mind  and  memory. 

Several  witnesses  were  examined,  and  written  leases  produced 
in  court,  showing  that  the  writing  must  have  been  drawn  up  before 
the  year  1833. 

It  was  also  proved,  that  the  decedent  spoke  of  several  of  the 
pieces  of  property  described  in  said  writing,  and  stated  that  they 
belonged  to  the  persons  respectively  named  as  the  devisees  thereof, 
saying  that  he  had  made  his  will  and  would  not  alter  it. 

It  was  also  shown,  that  the  said  decedent  had  disposed  of  all 
his  property  by  said  writing,  and  that  the  persons  named  therein 
as  his  children,  were  all  the  children  he  had. 

The  said  Jeremiah  Murry  died  in  the  month  of  September  1835. 

Mrs.  Rebecca  Gilchrist,  the  daughter  named  in  said  writing,  died 
in  the  summer  of  1835. 

The  precept  from  the  register  exhibits,  also,  another  instrument 
in  the  handwriting  of  the  decedent,  consisting  of  seven  pages  with- 
out date,  and  not  differing  essentially  from  the  former  one,  except 
that  the  devise  to  Rebecca  Gilchrist  is  made  to  her  heirs,  so  that  it 
must  have  been  written  after  her  death  in  1835;  that  paper  was  not 
read  in  evidence  on  the  trial. 

On  the  first  trial  of  the  cause,  a  verdict  was  rendered  for  the 
plaintiffs  which  was  set  aside,  and  on  a  second  trial  the  defendant's 
counsel  demurred  to  the  evidence;  plaintiffs  joined  in  demurrer, 
and  the  court  (White,  president)  rendered  a  judgment  for  the  de- 
fendant, and  this  writ  of  error  was  sued  out. 

The  assignment  of  error  is,  that  it  appears  by  the  record,  judg- 
ment was  given  for  the  defendant,  whereas,  judgment  ought  to 
have  been  given  for  the  plaintiffs. 

•Alexander,  for  plaintiff  in  error,  cited  1  Dall.  94;  7  Bac.  Jibr. 
311;  3  Lev.  1;  8  finer  122;  Stark.  Ev.  1683;  7  Bac.  Abr.  340; 
1  Shep.  Touch.  401;  Swinburne  539;  2  Show  17;  2  Mod.  310; 
Sir  T.Jones  108;  4  Serg.  $  Rawle  409;  7  Johns.  496;  3  Call. 
278;  Prac.  in  Chan.  77;  3  Eg.  Ca.  Jlbr.  760;  12  Serg.  8?  Rawle 
363;  SAin.  227;  2  Atk.  36;  3  Atk.  551;  Amb.  453. 

Coulter  and  Foster,  contra,  cited  Roberts  on  Wills  200;  3 
Rawle  40;  1  Pr.  Wms.  771;  1  Vez.  Jun.  351;  rfmb.  451;  4 
M'Cord  39:  Story's  Con.  of  Laws  398. 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — As  a  statute  has  prescribed  a  particular  badge  of 
testamentary  authenticity  since  the  paper  in  contest  was  writ- 
ten, the  decision  now  to  be  made,  must  be  of  limited  application  as 
a  precedent;  and  I  shall  do  no  more  than  mark  the  principles  on 
which  it  is  rested.  The  earlier  decisions  certainly  gave  to  almost 
every  imperfect  scrap  of  paper  written  in  contemplation  of  death, 
the  efficacy  of  a  testamentary  disposition;  but  the  courts  have,  in  a 
great  measure,  retraced  their  steps,  and  the  result  of  the  authorities 
collected  in  Roberts  on  Wills,  ch.  1,  sect.  17,  is,  that  the  writer 
must  have  intended  the  paper  to  operate  as  it  stood,  without  a  fur- 
ther act  to  complete  it;  and  that  this  must  appear  from  the  paper 
itself.  In  Matthews  v.  Warner,  4  Ves.  209,  Lord  Rosslyn  carried 
the  principle  to  its  extreme  limit  in  repudiating  a  will,  subscribed 
and  dated,  with  a  codicil  annexed,  because  the  testator  called  it  a 
plan  of  his  will  proposed  to  be  drawn.  A  testamentary  intention, 
however,  is  to  be  inferred  from  every  prospective  disposition  where 
no  particular  expression,  or  apparent  want  of  completion,  indicates 
a  suspension  of  it.  On  these  principles  depend  Griffin  v.  Griffin, 
4  Ves.  197,  (note)  Coles  v.  Trecothic,  9  Ves.  249,  and  Barnet's  Ap- 
peal, 3  Rawle  15.  Now  a  most  potent  indication  of  suspended 
intention,  and  in  the  absence  of  formal  execution,  a  conclusive 
proof  that  the  paper  was  not  designed  to  operate  as  it  stood,  is  a 
failure  to  provide  for  something  declared  to  be  a  subject  of  intended 
provision.  Does  the  paper  exhibit  such  a  failure  here?  After 
devises  of  lands  to  children  and  grandchildren,  the  writer  provides 
for  others  by  legacies  raised  from  lands  to  be  sold,  as  he  expresses 
it,  "  by  my  executors  hereafter  named;"  yet  he  proceeds  not  so  far 
as  to  name  any.  Could  any  thing  more  distinctly  evince  the  sus- 
pension of  an  intent  to  declare  his  whole  counsel?  That  it  was  a 
part  of  his  scheme  to  provide  for  the  execution  of  his  will  by  his 
own  agents,  we  have  his  own  assertion;  yet  the  intended  provision 
remains  unsupplied,  and  the  deficiency  is  attributable  to  nothing, 
but  a  suspension  of  his  purpose.  Nor  were  the  functions  of  those 
agents  to  be  trivial  or  unimportant.  They  were  to  be  discretionary 
in  determining  the  time  and  manner  of  the  sale  and  payments;  in 
putting  out  a  fund  for  the  maintenance  of  the  widow;  and  in  ap- 
plying the  principal,  should  the  interest  fall  short.  Who  will  assert 
that  he  would  have  consented  to  let  the  paper  take  effect  on  any 
other  condition?  By  declaring  a  present  intent  to  appoint  those 
who  were  in  his  confidence,  he  declared  it  to  be  his  intent  not  to 
trust  to  appointment  by  the  law ;  and  we  must  infer  that  executors 
would  have  been  nominated,  had  his  plan  been  carried  out.  The 
importance  of  a  testamentary  delegation  of  fiduciary  power,  was 
highly  appreciated  in  the  earlier  periods.  "  The  naming  or  ap- 
pointing an  executor,"  says  Swinburne,  Pt.  l,s.  3,  pi.  11,  "is  said 
to  be  the  foundation,  the  substance,  the  head,  and  is  indeed  the 
true  formal  cause  of  the  testament;  without  which,  a  will  is  no 
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proper  testament,  and  by  which  only  the  will  is  made  a  testament." 
So,  also,  says  Godolphin,  Pt.  1,  ch.  1,  s.  2,  "  the  appointment  of  an 
executor  is  the  very  foundation  of  the  testament;  whereof  the 
nomination  of  an  executor  and  the  justa  voluntus  of  the  testator, 
are  the  two  main  essentials;"  and  in  Woodward  v.  Darcy,  Plowd. 
185,  the  judges  held  that,  "without  an  executor  the  will  is  void." 
I  pretend  not  to  say  it  would  have  been  so  here,  had  not  executor- 
ship  been  propounded  as  a  part  of  the  decedent's  plan;  but  the 
stress  laid  upon  it,  shows  it  to  be  a  matter  of  substance,  even  by 
the  mitigated  principles  of  our  day.  His  will  has  consequently  not 
been  expressed.  Had  there  been  a  formal  execution  and  publica- 
tion of  it,  the  omission  might  have  been  referred  to  a  change  of 
purpose ;  but  the  parol  evidence  of  his  declarations  that  he  had 
already  made  his  will,  were  they  applicable  only  to  the  paper  in 
question,  would  fall  short  of  the  effect,  because  the  entireness  of  it 
as  the  frame-work  of  a  will,  must  be  judged  of  from  itself.  Even 
in  cases  where  extrinsic  declarations  may  operate,  they  must  dis- 
tinctly appertain  to  the  particular  paper,  as  was  decided  in  Hock 
v.  Hock,  6  Serg.  4*  Rawle.  47;  and  in  that  respect,  the  proof  would 
be  defective  here,  because  the  decedent  may  have  written  other 
wills.  We  are  clear  that  the  statute  operates  only  on  wills  written 
subsequently;  but  under  the  law  as  it  stood,  the  paper  in  contest  is 
destitute  of  the  necessary  proof  of  authenticity. 
Judgment  affirmed, 


M'Manus  against  M'Culloch. 

The  law  requires  no  particular  form  to  constitute  a  valid  submission  to  a  referee; 
nor  is  it  necessary  that  it  should  be  in  writing.  Neither  is  it  necessary  that  the 
award  should  be  in  writing  unless  required  by  the  submission.  An  agreement  of  the 
parties  to  refer,  and  the  award  of  the  referee,  whether  in  writing  or  not,  are  equally 
binding  upon  them. 

ERROR  to  the  common  pleas  of  Allegheny  county. 

Henry  M'Culloch  against  the  administrator  of  Bernard  M'Ma- 
nus. This  was  an  action  of  assicmpsit  to  recover  the  price  of 
goods  sold  and  delivered  by  the  plaintrff  to  James  M'Dermott. 

The  plaintiff  having  given  evidence  of  the  sale  and  delivery  of 
the  goods  to  M'Dermott,  and  M'Manus's  promise  to  pay  for  them, 
the  defendant  gave  in  evidence  the  following  deposition. 

The  defendants  to  maintain  the  issues  on  their  part,  read  the 
deposition  of  Hugh  Carragan,  who  being  duly  sworn  according  to 
law,  did  depose  and  say: 
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"  I  am  acquainted  with  the  parties,  and  have  known  them  for 
five  or  six  years;  I  recollect  Henry  M'Culloch  in  the  fall  of  1833, 
coming  into  my  house,  when  I  kept  lock  No.  15,  and  he  told  me 
that  he  was  then  going  to  Bernard  M'Manus's  house  to  see  about 
getting  the  money  he  had  promised  to  pay  for  James  M'Dermott. 
I  told  him  that  M'Dermott  himself,  was  then  at  work  on  the  line. 
M'Culloch  replied,  that  he  would  not  be  looking  after  M'Dermott, 
but  will  make  M'Manus  pay  it  if  I  can.  M'Culloch  stayed  with 
me  that  night,  and  the  next  morning  I  went  with  him  to  M'Ma- 
nus's, and  he  told  M'Manus  that  he  had  come  to  settle  some  mat- 
ters, and  I  want  you  to  settle  that  of  M'Dermott's  among  the  rest; 
M'Manus  then  said,  I  have  nothing  to  do  with  M'Dermott's,  if  I 
can  pay  my  own  debts  it  is  as  much  as  I  can  pay.  M'Culloch 
then  said,  why,  M'Manus,  you  came  into  my  store,  and  my  clerk 
did  not  know  M'Dermott,  and  you  said  that  if  M'Dermott  did  not 
pay  for  the  goods  that  he  bought,  that  you  would  pay  for  them. 
M'Manus  then  said, <  did  M'Dermott  pay  you  the  bill  that  I  passed 
my  word  for?'  M'Culloch  then  said, '  he  did,  but  I  gave  him  more/ 
and  M'Manus  replied,  if  you  gave  him  any  thing  more  I  will  not 
pay  for  it:  and  M'Culloch  said,  Jamie,  meaning  M'Dermott,  owes 
70  or  80  dollars;  M'Manus  then  said,  Jamie  is  in  my  debt  also,  and 
he  is  going  to  the  bad  very  fast,  and  you  ought  to  look  after  him ; 
M'Manus  said,  let  us  go  to  Blairsville,  and  we  will  leave  it  to 
M'Cabe  to  say,  whether  I  am  bound  to  pay  you  M'Dermott's  debt 
or  not,  and  they  then  agreed  to  do  so,  and  be  bound  by  what  he 
would  say,  and  have  no  law  suit  about  it;  M'Cabe  is  a  lawyer  at 
Blairsville.  They  went  to  Blairsville,  and  as  I  was  going,  I  went 
with  them;  they  went  to  M'Cabe's  office,  and  sometime  afterwards, 
I  met  them  both  coming  back  together,  and  we  all  stopped  at 
M'Anulty's  tavern,  and  when  in  the  room,  I  asked  if  they  had  got 
that  matter  settled,  and  M'Manus  said,  '  I  am  content  with  what 
M'Cabe  said;'  M'Culloch  seemed  dissatisfied,  and  M'Manus  then 
said  to  him,  I  want  you  to  say,  whether  you  will  abide  by  what 
M'Cabe  said  or  not,  as  I  want  to  have  the  business  settled  now; 
M'Culloch  then  said,  it  is  a  hard  case  forme  to  lose  by  M'Dermott, 
and  M'Manus  said,  you  knew  him  as  well  as  I  did;  M'Culloch 
then  said,  I  must  be  going,  for  I  am  in  a  hurry,  M'Manus  again 
asked  M'Culloch  to  say,  whether  he  was  content  with  what 
M'Cabe  said,  and  M'Culloch  then  said,  I  am  perfectly  content 
with  it,  and  we  are  as  clear  on  that  concern  of  M'Dermott's 
money,  as  the  day  we  first  met;  and  M'Culloch  then  said,  there  is 
some  little  balance  corning  to  me  on  your  own  account;  M'Manus 
then  said,  if  there  is  any  thing  due  you  on  my  own  account,  just  call 
with  me  on  your  way  down  and  I  will  pay  it.  I  learned  from 
both  the  men,  that  the  decision  of  M'Cabe  was,  that  M'Manus 
was  bound  to  see  the  goods  paid  for  that  M'Dermot  bought  first, 
when  M'Manus  was  in  the  store,  but  he  was  bound  for  no  more. 
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They  shook  hands  and  parted  friends,  and  were  glad  that  they 
should  have  no  law  suit  about  it.  M'Manus  at  the  time  was 
in  good  circumstances,  and  I  found  him  good  pay." 

The  defendant  requested  the  court  to  charge  the  jury,  that  if 
they  believed  the  facts  stated  in  the  deposition  of  Hugh  Carragan, 
the  submission  and  award  were  a  conclusive  bar  to  the  plaintiff's 
action. 

But  the  court  below  charged  the  jury,  that  the  character  of  the 
submission  and  award  were  not  such  as  to  bar  the  plaintiffs  right 
to  recover. 

Findlay,  for  plaintiff  in  error. 
M'Candlesft,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Two  matters  in  the  charge  of  the  court  to  the 
jury  have  been  assigned  for  error.  In  the  first,  we  perceive 
nothing  wrong  :  but  in  the  second,  we  think  the  court  erred. 
The  counsel,  on  the  trial,  for  the  defendant  below,  who  is  the 
plaintiff  in  error  here,  read  in  evidence  to  the  court  and  jury  the 
deposition  of  Hugh  Carragan,  who,  among  other  things,  testified, 
that  in  the  fall  of  1833,  M'Culloch  asked  M'Manus,  the  intestate, 
being  then  in  full  life,  to  settle,  that  is,  to  pay  the  demand  in  ques- 
tion; the  latter  refused,  said  he  had  nothing  to  do  with  it;  the 
other,  however,  insisted  that  the  latter  had  made  himself  liable  to 
pay  it,  which  the  latter  persisted  in  denying;  and  at  length  said, 
"  let  us  go  to  Blairsville,  and  we  will  leave  it  to  M'Cabe,  (mean- 
ing a  gentleman  of  the  bar,  who  resided  in  that  place  at  the  time) 
to  say,  whether  I  am  bound  to  pay  you  M'Dermott's  debt  or  not." 
They  agreed  to  do  so,  and  to  be  bound  by  what  he  would  say,  and 
have  no  law  suit  about  it.  They  accordingly  went  to  Blairsville, 
and  as  witness  was  then  about  going  thither,  went  in  company 
with  them.  They  went  to  Mr  M'Cabe's  office,  and  after  some- 
time, witness  met  them  both  returning  from  his  office,  when  they 
all  stopped  at  M'Anully's  tavern,  where  witness  asked  the  parties 
if  they  had  got  that  matter  settled;  M'Manus  said,  "  I  am  content 
with  what  M'Cabe  said;"  but  M'Culloch  seemed  dissatisfied; 
M'Manus  then  said  to  him,  "  I  want  you  to  say,  whether  you  will 
abide  by  what  M'Cabe  said  or  not,  as  I  want  to  have  the  business 
settled  now."  And  after  some  further  conversation  between  them, 
as  narrated  by  the  witness,  but  not  necessary  to  be  repeated  here, 
M'Culloch  said,  "  I  am  perfectly  content  with  it,  and  we  are  as 
clear  on  that  concern  of  M'Dermott's  money,  as  the  day  we  first 
met."  The  witness  then  in  the  conclusion  of  his  deposition,  fur- 
ther testifies,  that  they  both  told  him  that  the  decision  of  M'Cabe 
was,  that  M'Manus  was  bound  to  see  the  goods  paid  for,  which 
M'Dermott  bought  first,  when  M'Manus  was  in  the  store,  and 
were  admitted  by  M'Culloch  to  have  been  paid  for  by  M'Dermott 
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himself,  but  was  bound  for  no  more.      The  parties  then   shook 
hands  and  parted,  glad  that  they  should  have  no  law  suit  about  it. 

The  counsel  for  the  defendant  below,  upon  the  testimony  being 
closed,  requested  the  court  to  charge  the  jury,  that  if  they  believed 
the  evidence  of  Carragan,  the  decision  or  award  of  M'Cabe  was 
binding  and  conclusive  upon  the  parties,  and  that  their  verdict 
ought,  therefore,  to  be  for  the  defendant.  The  court,  however, 
instructed  the  jury,  "  that  the  deposition  of  Hugh  Carragan  did  not 
make  it  clear,  that  there  was  a  reference  of  the  binding  character  con- 
tended for  by  the  counsel  of  the  defendant,  but  of  this  the  jury  would 
judge."  And  added,  "  the  court  can  see  nothing  in  the  deposition, 
the  legal  effect  of  which  would  necessarily  be,  to  discharge  the 
defendant  from  all  liability;  the  instruction,  therefore,  requested  is 
not  given." 

Now  in  order  "to  give  the  arbitrator  full  power  and  authority  to 
make  his  decision  binding  and  conclusive  upon  the  parties  to  the  sub- 
mission, when  the  submission  is  an  immediate  act  of  their  own,  it 
is  not  necessary  that  it  should  be  made  in  any  particular  form;  it 
may  be  done  by  parol,  that  is,  by  word  of  mouth  merely,  or  wri- 
ting without  seal;  or  it  may  be  made  by  writing  under  hand  and  seal 
of  the  parties.  Neither  is  it  necessary,  that  the  award  should  be  in 
writing,  unless  the  terms  of  the  submission  should  seem  to  require  it. 
But  when  made  in  pursuance  of,  and  agreeably  to  the  submission, 
it  will  be  alike  binding  upon  the  parties,  whatever  the  form  of  sub- 
mission may  be.  No  technical  phrases,  or  set  form  of  words  are 
requisite  to  constitute  a  submission;  it  is  sufficient,  if  it  appears 
from  what  has  passed  between  the  parties,  that  they  mutually 
agreed  to  submit  the  matter  in  dispute  between  them,  to  the  deci- 
sion of  the  person  or  persons  named  and  mutually  agreed  on  by 
them  for  that  purpose.  And  though,  at  one  time  it  would  seem, 
that  where  the  award  was  for  any  collateral  act,  and  not  for  the 
payment  of  money,  as  if  an  express  promise  to  perform  it,  was 
deemed  requisite  to  enable  the  party,  in  whose  favour  the  award 
was  given,  to  maintain  an  action  for  the  non-performance  of  it,  yet 
it  has  long  since  been  held,  and  taken,  that  in  either  case,  the  very  act 
of  submission,  implies  a  promise  by  the  party  to  abide  by  the  deter- 
mination of  the  person  to  whom  the  matter  is  referred;  and  mutual 
promises  being  thus  given,  form  a  sufficient  consideration  in  law, 
to  render  the  promise  of  each  to  the  other,  that  he  will  abide  by 
and  perform  the  award,  binding.  See  Truman  v.  Bernard,  1  Ld. 
Raym.  248;  Squire  v.  Ore  veil,  2  Ibid.  965;  S.  C.  6  Mod.  35;  Bois- 
loe  v.  Baily,  2  Ld.  Raym.  1039,  1040;  S.  C.  6  Mod.  221;  Knox  v. 
Simmonds,  3  Rro.  C/i.  361;  Kyd  on  Awards  8,  9,  10,  11.  The 
submission  being  under  the  authority  of  the  common  law  here,  the 
arbitrator  is  to  be  considered  as  a  judge  or  tribunal  of  the  parties' 
own  choosing;  and  his  decision  or  judgment  cannot  be  set  aside, 
unless  for  partiality  or  corruption;  which  will  not  be  presumed  on 
slight  grounds,  but  must  be  clearly  shown.  Hence  an  award  being 
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considered  in  the  nature  of  a  judgment,  is  in  this  respect  different 
from  an  award,  which  will  not  bar  an  action  founded  upon  the 
original  cause,  without  being  executed  though  the  former  will. 
Allen  v.  Harris,  1  Ld.  Rayrn.  122.  Accordingly  it  was  ruled  by 
Lord  Kenyon  in  Bailey  v.  Lechmere,  1  E«p.  Ca.  377,  where  a 
party  had  agreed  verbally  to  refer  all  matters  in  difference  to 
an  arbitrator,  and  the  arbitrator  had  given  his  decision  there- 
on verbally,  that  such  determination  was  conclusive  and  binding 
on  the  plaintiff,  and  that  he  could  not  be  allowed  to  go  into  the 
original  case  at  the  trial,  without  showing  some  misconduct  on 
the  part  of  the  arbitrator.  Lord  Kenyon,  also  said,  "  he  had  ruled 
before,  that  where  parties  had  agreed  to  submit  their  differences  to 
any  third  person,  to  settle  their  disputes,  and  that  such  person  did 
undertake  the  business,  and  made  any  award  or  order  respecting 
them,  the  parties  should  be  bound  by  it,  and  that  he  who  was  dis- 
satisfied with  the  determination,  should  not  be  allowed  then  to 
have  recourse  to  an  action :  for,  that  after  taking  his  chance  for 
having  a  determination  in  his  favour,  he  was  then  too  late  to  recede 
from  his  engagement." 

Now  as  to  the  evidence  of  Hugh  Carragan,  he  testifies  positively 
and  expressly,  that  the  intestate  of  the  de:endant  below  in  his  life- 
time, and  the  plaintiff  in  the  autumn  of  1833,  not  only  agreed  to 
submit  the  very  matter  in  dispute  here  to  the  determination  of  Mr 
M'Cabe,  which  would  have  been  sufficient  without  more,  but  that 
they,  also,  expressly  agreed  to  be  bound  by  what  he  would  say, 
and  accordingly  went  to  the  office  of  Mr  M'Cabe  in  order  to  obtain 
his  decision ;  that  in  a  short  space  of  time  afterwards,  he  met  them 
returning  from  the  office,  when  they  told  him  that  Mr.  M'Cabe  had 
decided  it;  and  each  mentioned  to  the  witness,  as  stated  already, 
what  the  decision  was.  We  think,  that  nothing  could  be  more 
direct  and  explicit  than  the  evidence  of  Carragan  in  going  to  show  a 
deliberate  submission  of  the  matter  in  dispute  here  by  the  parties, 
to  the  arbitrament  of  Mr  M'Cabe,  and  that  in  pursuance  thereof,  it 
was  given  in  favour  of  the  intestate.  It  is  no  objection  to  the 
validity  and  binding  character  of  the  award,  that  it  was  made  or 
given  by  the  arbitrator  without  any  witnesses  being  produced  before 
him  by  the  plaintiff  below :  it  does  not  appear,  that  the  latter  was 
deprived  of  the  opportunity  of  adducing  them  by  the  arbitrator: 
nor  that  he  had  any  wish  or  desire  to  have  any  present.  For 
aught  that  appears,  he  was  fully  heard  by  the  arbitrator,  and  took 
the  risk  upon  himself  of  submitting  his  case  in  the  manner  he 
did  to  the  arbitrator  for  his  decision  thereon.  Besides,  it  would 
seem,  that  he  acquiesced  in  it  as  long  as  M'Manus  lived,  and  never 
made  any  claim  in  opposition  to  it,  that  we  hear  of,  until  after  the 
death  of  M'Manus,  when  he  brought  this  suit  against  his  adminis- 
trator in  the  autumn  of  1835,  some  two  years  after  the  decision  of 
the  arbitrator.  We,  therefore,  think,  that  the  court  ought  to  have 
charged  the  jury,  that,  if  they  believed  the  testimony  of  Carra- 
vi. — 2  v 
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gan,  the  plaintiff  below  was  clearly  barred  of  his  action  by  the 
award  of  the  arbitrator,  and  that  their  verdict  ought,  therefore,  to 
be  in  favour  of  the  defendant.  And  we  may  also  add,  that  we  do 
not  see  how  it  was  possible  for  the  jury  to  discredit  the  evidence 
of  Carragan,  seeing  neither  it,  nor  his  character  was  even  attempted 
to  be  impeached. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Watson  against  O'Hern. 

Whatever  words  are  sufficient  to  explain  the  intent  of  the  parlies,  that  the  one 
should  divest  himself  of  the  property,  and  the  other  come  into  it  for  a  determinate 
time,  whether  they  run  in  the  form  of  a  license,  covenant  or  agreement,  will  in  con- 
struction of  law  amount  to  a  lease,  as  effectually  as  if  the  most  proper  and  technical 
words  were  made  use  of  for  that  purpose. 

A  lease  of  a  stone  quarry  in  consideration  that  the  lessee  shall  pay  to  the  lessor  a 
certain  price  per  perch  for  all  stone  taken  out  of  it,  is  a  contract  on  the  part  of  the 
lessee  that  he  will  work  the  quarry ;  and  upon  his  failure  so  to  do  the  lessor  may  main- 
tain covenant  on  the  contract  and  recover  damages.  And  one  verdict  and  judgment 
on  such  contract,  pending  the  lease,  is  not  a  bar  to  another,  when  the  term  is  further 
advanced. 

ERROR  to  the  district  court  of  Allegheny  county. 

John  O'Hern  against  Robert  Watson  and  William  Booth.  This 
was  an  action  of  covenant  upon  the  following  agreement: 

"  Articles  of  agreement,  made  and  concluded  by  and  between 
John  O'Hern,  of  the  borough  of  Allegheny,  of  the  one  part,  and 
Robert  Watson  and  William  Booth,  stonecutters,  of  said  borough, 
of  the  other  part;  witnesseth,  that  the  said  O'Hern  doth,  on  the 
conditions  hereinafter  mentioned,  let  on  a  lease  of  six  years,  com- 
mencing on  this  5th  day  of  February  1834,  unto  the  said  Robert 
Watson  and  William  Booth,  jointly,  the  privilege  of  quarrying  and 
hauling  away  all  the  stone  they  may  be  able  to  find  use  for,  during 
the  said  term  of  six  years,  and  liberty  to  quarry  the  same  all  over 
the  present  face  of  said  quarry,  and  also  to  extend  the  said  face  as 
far  eastward  as  they  please  along  the  sidaof  Mr  Robert  Campbell's 
premises,  with  the  exception  only  of  the  privilege  granted  to  Joseph 
Walker  and  partner,  by  an  article  of  agreement,  dated  on  the  1st 
of  this  month,  which  calls  for  the  space  of  eighteen  yards,  along 
the  face  of  said  quarry  and  near  the  middle  thereof,  together  with 
the  other  conditions  contained  in  said  article,  the  remainder  of  the 
face  of  said  quarry  to  be  considered  for  the  use  and  under  the  con- 
trol of  the  abovementioned  Robert  Watson  and  William  Booth, 
for  and  during  the  said  term  of  six  years,  provided  they  fulfil  the 
following  conditions,  viz.  they  agree  to  pay  unto  the  said  O'Hern, 
his  heirs,  &c.,  a  quarry  rent  of  7  cents  for  every  perch  of  twenty- 
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and  three-fourth  cubic  feet  of  common  building  stone  they  take 
out,  and  4  cents  a  foot  for  every  foot  of  cutting  stone  they  may  get 
during  said  time,  the  cutting  stone  to  be  running  measure,  for  all 
stone  not  broader  than  eighteen  inches,  and  all  the  stone  which 
shall  exceed  eighteen  inches  wide  to  be  cubic  measure.  They  also 
agree  to  deposite  their  stripping  regularly,  deep  on  the  south  side 
of  or  front  of  the  quarry,  and  always  keep  a  sufficient  distance 
clear  between  the  face  of  the  rock  and  the  stripping,  for  a  loaded 
wagon  to  pass  along.  They  also  engage  to  fulfil  any  or  all  of  the 
contracts  the  said  O'Hern  may  agree  for,  in  such  materials  and 
workmanship  as  the  conditions  of  such  contracts  call  for;  provided 
always,  that  such  contracts  are  not  undertaken  at  a  lower  price, 
than  the  established  undertakers  in  this  vicinity  undertake  such 
work  for;  say,  for  instance,  Mr  Pegan  or  Mr  Smiley,  &c.;  the  said 
Robert  and  William,  do  also  agree  to  render  unto  the  said  O'Hern, 
if  required  by  him,  orders  on  the  proprietors  of  the  buildings  for  the 
amount  which  may  be  coming  to  him  for  his  claim  for  the  quantity 
of  stone  in  each  contract,  as  may  be  conveniently  ascertained,  and  in 
the  space  of  fifteen  days  after  the  stone  work  is  finished.  It  is  also 
signified  and  conceded  to,  that,  provided  the  said  Robert  Watson 
and  William  Booth  faithfully  fulfil  the  conditions  of  this  article, 
they  shall  have  a  new  lease  of  the  said  quarry  on  as  reasonable 
terms,  and  in  preference  of  any  other  new  applicants  for  the  said 
property.  The  said  O'Hern  also  enjoins  on  the  parties,  that  no 
liberties  be  taken  nor  injury  done  to  either  the  pasture  or  fences  of 
the  field  in  which  said  quarry  is,  than  strictly  what  is  necessary  for 
taking  off  the  stripping  on  the  same.  It  is  farther  agreed,  that  the 
said  Watson  and  Booth  shall  be  present  to  give  their  consent  at  the 
closing  of  any  contracts  that  the  said  O'Hern  shall  make.  It  is 
further  agreed,  if  Joseph  Walker  &  Co.  should  at  any  time  give 
up  their  bargain  in  said  quarry,  that  there  on  conditions,  that  the 
said  Watson  and  Booth  shall  keep  four  teams  constantly  at  work 
during  nine  months  every  year,  that  then  they  shall  have  the  pri- 
vilege of  that  part  which  said  Walker's  contract  calls  for,  together 
with  their  own." 

The  plaintiff  thus  assigned  the  breach  of  the  covenant  by  the 
defendants. 

By  virtue  of  which  articles  of  lease  and  agreement  before  re- 
cited and  set  forth,  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, the  said  defendants  went  into  the  possession  of,  and  assumed 
the  control  of  the  said  quarry.  And  the  said  plaintiff  avers  that 
although  he  hath  always,  from  the  time  of  making  the  said  articles 
of  agreement,  hitherto  well  and  truly  performed  and  fulfilled  and 
kept  all  things  therein  mentioned  and  contained  on  his  part  and 
behalf,  to  be  performed,  fulfilled,  and  kept,  according  to  the  tenor 
and  effect,  true  intent,  and  meaning  thereof.  Nevertheless,  the  said 
defendants,  the  covenants  and  agreements  aforesaid,  in  the  said 
articles  of  agreement  contained  as  herein  before  set  forth,  or  anv 
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of  them,  on  their  part  to  be  fulfilled,  performed,  and  kept,  have  not 
performed,  fulfilled,  or  kept,  according  to  the  tenor  and  effect,  true 
intent,  and  meaning  thereof,  the  said  plaintiff  saith  that  they  did 
not  quarry  and  haul  away  all  the  stone  they  were  able  to  find  use 
for,  during  that  part  of  said  term  of  six  years,  from  the  5th  day  of 
February  1834,  which  was  expired  at  the  time  of  the  impetration 
of  this  writ,  but  altogether  neglected  to  quarry  and  haul  away  and 
use  any  stone  from  same,  from  the  15th  day  of  May  1834,  and 
previous  to  the  institution  of  this  suit,  and  neglected  to  pay  any 
compensation  to  the  said  plaintiff,  for  the  stone  which  they  might 
have  quarried,  hauled  away,  and  found  use  for,  during  said  period. 
And  the  said  plaintiff  avers,  that  the  said  defendants  were  able  to 
have  found  use  for,  and  might  have  hauled  away  from  said  stone 
quarry  a  large  quantity  of  stone,  to  wit:  perches,  during 

said  period,  which  they  altogether  neglected  to  do,  and  which 
they  ought  to  have  done,  according  to  the  tenor  effect,  true  intent, 
and  meaning  of  their  covenants  aforesaid,  and  for  a  further  breach 
of  said  covenants,  the  said  plaintiff  further  saith,  that  he,  on  the 
day  of  May  in  the  year  1834,  after  the  execution  of  said  arti- 
cles of  agreement,  and  before  the  institution  of  this  suit,  agreed  and 
contracted  with  M'Kelvey,  for  the  delivery  of  as  much  stone 

as  was  necessary  for  the  walling  of  a  certain  cellar,  and  which 
contract  the  said  defendants,  by  their  covenants  with  the  said  plain- 
tiff, were  bound  to  fulfil,  and  of  which  they,  the  said  defendants,  then 
and  there  had  notice,  and  which  they  altogether  refused  and  neglect- 
ed to  do,  and  to  deliver  said  stone  to  the  said  M'Kelvey,  as 
contracted  for  by  said  plaintiff,  by  reason  of  which,  the  said  plain- 
tiff saith  he  is  injured  and  damaged  to  the  value  of  500  dollars. 

It  appeared  in  evidence,  that  the  plaintiff  had  recovered  dam- 
ages from  the  defendants,  in  a  former  action,  on  the  same  agree- 
ment. 

The  court  below,  thus  charged  the  jury: 

Grier,  president.  It  is  a  rule  of  law,  well  established,  that  cove- 
nants or  contracts  are  to  be  construed  according  to  their  spirit  and 
intent,  and  that  the  spirit  and  intent  are  to  be  gathered  from  the 
whole  context,  and  a  performance  which  is  strictly  according  to  the 
letter  of  the  covenant,  if  it  violate  the  spirit's  intent,  is  as  much  a 
breach  as  if  it  violated  the  letter  also ;  and  as  agreements  are  often 
drawn  by  persons  unacquainted  with  the  technical  or  proper  use 
of  legal  terms,  no  precise  or  formal  terms  are  necessary  to  consti- 
tute a  covenant.  Thence  the  inquiry  always  is,  what  was  the  in- 
tention of  the  parties?  On  this  subject  many  examples  might  be 
cited,  but  one  or  two  will  suffice.  If  I  covenant  to  deliver  so  many 
yards  of  cloth,  and  I  cut  it  in  pieces  and  then  deliver  it,  it  is  a 
breach.  So,  if  one  covenant  to  leave  the  trees  on  the  land,  and  he 
cuts  them  down  and  leaves  them  there.  So,  in  the  case  of  Griffith 
v.  Goodland,  when  a  brewer  covenanted  to  deliver  the  grains  from 
his  brewery  to  plaintiff,  for  seven  years,  but  put  hops  in  the  malt, 
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whereby  the  grains  were  spoiled.  In  an  action  of  covenant,  it  was 
objected  that  it  would*  not  lie,  because  defendant  had  fulfilled  it  to 
the  letter  by  delivering  the  grains,  and  that  the  only  remedy  for  the 
plaintiff,  was  an  action  on  the  case  for  fraud;  but  the  court  held, 
that  it  was  the  intent  that  the  plaintiff  should  have  the  grains  for 
the  use  of  his  cattle ;  of  course  that  he  was  to  have  in  such  a  state 
that  his  cattle  would  eat  them,  that  when  hops  were  mixed  with 
grains,  cattle  would  not  eat  them.  Therefore,  though  the  grains 
were  in  fact  delivered,  so  as  to  comply  with  the  letter  of  the  cove- 
nant, they  Avere  not  delivered  in  such  a  state  as  to  comply  Avith  the 
spirit  of  it,  and  it  Avas  consequently  broken  and  the  action  main- 
tained 

With  these  principles  in  view,  let  us  examine  this  article  of 
agreement,  and  endeavour,  if  possible,  to  ariwe  at  the  true  mean- 
ing, spirit,  and  intent  of  it,  and  having  found  this,  it  Avill  be  your 
duty  to  say  whether  the  defendants  have  broken  their  contract,  and 
what  damages  they  should  pay  for  such  breach. 

The  plaintiff  is  owner  of  a  stone  quarry,  near  Allegheny  toAvn, 
the  defendants  are  stonecutters.  The  plaintiff  "  lets  to  them,  on 
lease  of  six  years,  the  privilege  of  quarrying  and  hauling  aAvay  all 
the  stone  they  may  be  able  to  find  use  for,  during  the  said  term  of 
six  years,  and  liberty  to  quarry  the  same  all  over  the  present  face 
of  the  quarry,  excepting  a  space  of  eighteen  yards  leased  to  Walker," 
which  is  "  to  be  considered  for  the  use,  and  under  the  control  of" 
defendants,  "  during  the  term  of  six  years,"  provided,  however, 
that  they  fulfil  the  following  conditions,  viz.  "  They  agree  to  pay 
unto  the  said  O'Hern,  his  heirs,  &c.,  a  quarry  rent  of  7  cents  a 
perch,"  &c.,  &c.  They  agree,  also,  to  fulfil  any  contracts  O'Hern 
may  agree  for,  in  such  materials  and  workmanship  as  the  conditions 
of  such  contract  may  call  for,  provided  the  terms  are  good  and 
they  agree  to  them.  They  agree,  also,  to  give  plaintiff  orders  on 
proprietors  of  buildings  for  amounts  due  him  for  rent.  They  also 
agree  further,  if  the  reserved  part  of  the  quarry,  held  by  Walker, 
be  at  any  time  given  up  to  them,  that  they  Avill  keep  four  teams 
constantly  employed  during  nine  months  in  every  year. 

Now  it  is  contended  by  the  defendants'  counsel,  that  this  is  the 
grant  of  a  mere  privilege,  to  be  paid  for  when  used,  at  a  certain 
rate,  and  that  the  defendants  are  not  bound  to  use  it;  have  not 
covenanted  to  take  out  any  particular  quantity  of  stone,  and  that 
Avhen  they  see  fit  to  take  them  they  Avill  pay  for  them 

NOAV  this  construction  may,  in  a  measure,  be  according  to  the 
letter  of  this  contract,  but  I  think  no  person  of  common  under- 
standing, Avould  say  it  is  according  to  the  spirit  and  intent  of  it.  I 
may  lease  a  man  my  mill  for  a  year,  and  although  I  may  absurdly 
call  it  in  my  lease  "  privilege  of  using  my  mill  for  a  year,  and  grind- 
ing all  the  grain  that  may  come  to  it,"  and  may  forget  to  insert  in  it 
a  covenant  that  the  lessee  shall  keep  it  going  day  and  night,  but 
only  bind  him  to  give  me  a  share  of  the  tolls,  yet  I  think  he  could 
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hardly  be  called  an  honest  man,  who,  with  such  a  contract,  would 
shut  up  my  mill  arid  put  the  key  in  his  pocket,  and  when  called  on 
for  rent,  turn  on  his  heel  and  say,  I  covenanted  to  pay  you  a  share 
of  the  tolls;  I  have  taken  none;  go  about  your  business;  when  I 
take  any  I  will  pay  you  your  share. 

But  is  this  a  mere  privilege?  Although  called  a  privilege  of 
quarrying  and  hauling  away  all  the  stone  the  defendants  may  be 
able  to  find  use  for,  yet  it  is  a  lease  for  six  years,  defendants  are  to 
have  the  use  and  control  of  the  quarry  for  six  years;  it  is  in  fact 
nothing  more  nor  less  than  a  lease  of  the  quarry,  uninstructed  as 
to  the  quantity  of  stone  to  be  taken  from  it;  the  phrase  "  may  be 
able  to  find  use  for,"  will  include  as  many  as  they  can  dispose  of 
to  advantage.  The  parties  evidently  contemplate  that  stone  will 
be  supplied  to  contractors  or  builders  of  houses;  and  as  the  quarry 
was  nigh  to  a  large  and  growing  city,  they  seem  to  take  it  for 
granted,  that  both  parties  would  be  anxious  to  dispose  of  as  many 
as  possible,  as  it  would  be  to  their  mutual  advantage. 

Now,  if  the  defendant  had  shown  that  he  got  out  as  many  stone 
as  he  could  dispose  of;  that  he  had  but  a  single  team  and  did  as 
much  as  he  could;  that  he  could  not  get  hands  to  quarry;  or  any 
other  reasonable  excuse  for  not  doing  as  much  as  plaintiff  might 
expect  or  demand,  he  might  well  say,  I  have  done  all  I  was  able, 
and  I  have  not  contracted  to  do  more ;  I  have  not  bound  myself  to 
keep  any  certain  number  of  teams  going.  Or  if  they  had  said  to 
plaintiff,  we  find  ourselves  unable  to  go  on  with  this  business,  here 
is  your  lease,  do  the  best  you  can;  they  might  justly  have  called 
upon  you  to  give  nominal,  or  no  damages  at  all,  especially  if  plain- 
tiff had  refused  to  accept  his  lease  again,  knowing  they  could  not 
go  on  with  the  business.  But  it  seems,  that  when  at  the  arbitra- 
tion in  the  former  suit,  the  plaintiff  complained  they  would  not 
give  up  the  lease,  the  defendants  did  riot  offer  to  give  it  up  except 
upon  conditions  which  they  evidently  had  no  right  to  require. 

It  has  been  objected  that  a  second  suit  will  not  lie  on  this  agree- 
ment; that  as  no  time  is  fixed  for  payment  of  rent,  plaintiff  might 
bring  an  action  every  day,  either  for  an  account,  if  not  rendered, 
or  for  a  breach,  if  the  quarry  is  not  used;  that,  because  this  would 
be  so  unreasonable,  therefore,  the  contract  is  satisfied  by  one 
recovery  for  a  breach  of  it.  But  although  it  would  be  unreason- 
able and  oppressive  to  have  a  great  number  of  suits,  it  does  not 
follow,  that,  therefore,  the  plaintiff  shall  have  but  one;  or  that,  be- 
cause the  parties  have  fixed  no  time  for  rendering  an  account  or 
paying  rent,  therefore,  plaintiff  should  wait  till  the  end  of  the 
term.  The  parties  evidently  understood  that  the  quarry  rent  should 
be  paid  along  as  the  money  for  the  stones  sold  was  got;  that  the 
plaintiff  should  have  an  order  on  the  purchasers  or  proprietors  of 
houses  for  which  they  were  furnished.  While  the  court  will  hin- 
der the  plaintiff,  on  proper  application  made,  from  oppressively 
multiplying  suits,  or  would  consolidate  them  and  make  him  pay 
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the  costs  of  all  but  one;  so  they  will  not  permit  the  defendant  to 
trifle  with  his  contract,  and  escape  doing  what  is  just  and  equitable, 
by  quibbles  upon  the  words  of  his  contract. 

It  is  urged,  also,  that  as  the  defendants  had  not  covenanted  to 
get  out  any  particular  quantity  of  stone,  or  to  keep  any  set  num- 
ber of  teams  employed,  therefore,  as  they  had  fixed  no  certain 
rule  of  damages,  the  jury  can  give  none,  or  at  least,  but  nominal 
damages.  But  this  is  not  correct,  as  I  have  already  shown  the 
spirit  and  intent  of  this  agreement  is,  that  defendants  should  go  on 
to  quarry  stone  and  dispose  of  them;  the  plaintiff  is  not  bound  to 
show  how  many  might  have  been  sold,  or  that  defendants  bought 
other  stones,  during  the  time  for  which  damages  are  now  claimed, 
and  that  plaintiff  should  recover  just  what  he  would  have  had,  if 
defendants  had  taken  the  same  quantity  from  his  quarry.  The  de- 
fendants have  wholly  re  fused  to  quarry  stones;  have  made  no  attempt 
to  an  honest  performance  of  the  spirit  and  intent  of  their  contract; 
the  testimony  produced  by  them  on  the  trial,  for  the  purpose  of  ex- 
cusing themselves  or  throwing  blame  on  the  plaintiff,  is  too  pal- 
pably absurd  to  be  noticed.  The  jury  are,  therefore,  to  judge  of 
what  injury  the  plaintiff  has  received,  by  the  non-performance  of 
this  contract,  and  not  let  the  defendants  escape  altogether,  by  their 
palpable  evasion,  because  the  contract  has  established  no  exact 
measure  of  damages. 

On  this  subject  the  court  can  only  say,  defendants  had  not  cove- 
nanted what  quantity  shall  be  got  out,  or  how  many  teams  were 
to  be  employed;  nor  although  witnesses  have  stated  that  the  de- 
fendants stated  they  intended  employing  their  teams,  are  they 
bound  to  that  as  a  measure  of  liability. 

The  defendants  owned  one  team,  they  used  it  for  a  time,  and 
afterwards  sold  it,  and  ceased  to  go  on  with  their  contract  altogether. 
If  they  had  gone  on  with  that,  hauling  ten  or  twelve  perches  a  day, 
perhaps  the  jury  may  think  they  would  have  been  excused  if  they 
could  have  done  no  better.  It  is  true  it  may  be  said,  the  plain- 
tiff has  his  stones,  and  they  are  worth  as  much  now  as  ever; 
but  although  that  is  true,  as  a  general  proposition,  it  might  lead  to 
a  false  conclusion,  as  is  most  evident.  It  will  be  for  the  jury, 
therefore,  to  say  what  damages  the  plaintiff  has  sustained,  by  the 
total  refusal  of  these  defendants  to  attempt  any  sort  of  compliance 
with  the  spirit  and  meaning  of  their  contract,  from  the  25th  of 
June  1834,  to  the  5th  of  February  1835. 

To  which  charge  of  the  court,  the  defendants'  counsel  excepted. 

Verdict  for  plaintiff,  for  1 70  dollars,  damages, 

Stewart,  for  plaintiffs  in  error. 
Shaler  and  Livingston,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — It  is  contended  that  by  this  instrument  of  writing 
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the  plaintiff  granted  and  the  defendants  obtained  nothing  more  than 
a  privilege  to  take  stone  from  the  quarry,  which  they  might  or 
might  not  avail  themselves  of  at  pleasure,  and  that  they  were  not 
bound  to  take  out  any  stone  except  what  the  plaintiff  should  con- 
tract for,  agreeably  to  the  stipulation  in  his  favour.  I  arn  disposed 
to  think,  however,  that  something  more  passed  to  the  defendants 
than  such  a  right,  and  that  the  defendants  obtained,  under  this  in- 
strument, the  exclusive  right  to  the  use,  occupation  and  enjoyment 
of  the  demised  premises  during  the  term.  The  plaintiff  certainly 
could  not  afterwards  have  granted  to  other  persons  a  privilege,  as 
it  is  termed,  or  right  to  enter  and  quarry  the  stone.  The  defend- 
ants might  well  have  complained  of  such  an  attempt,  and  might 
have  sustained  trespass  against  any  person  exercising  the  right  thus 
claimed.  If  the  right  of  the  defendants  were  not  exclusive,  it  might 
be  rendered,  in  a  great  measure,  valueless  by  the  plaintiff's  acts. 
It  appears  to  me  to  be  exclusive,  conferring  on  the  defendants 
the  sole  right,  making  them  owners  during  the  term,  constituting, 
in  legal  contemplation,  a  lease  to  them  of  the  demised  premises, 
with  the  relations  and  liabilities  between  the  parties,  of  landlord  and 
tenant.  In  the  instrument  itself  different  words  are  used  to  express 
the  nature  of  the  contract.  In  one  part,  the  premises,  it  is  said,  are 
to  be  for  the  sole  use  and  under  the  control  of  the  defendants  during 
the  term.  If  they  fulfil  the  conditions,  they  are  to  have  "  a  new 
lease  of  the  quarry,  in  preference  to  any  new  applicant."  Walker's 
part  is  in  one  place  termed  a  privilege,  and  yet  it  is  scrupulously 
excepted.  In  another  part  it  is  called  his  bargain  in  the  quarry, 
and  also  his  contract.  It  is  an  established  rule  of  law,  that,  what- 
ever words  are  sufficient  to  explain  the  intent  of  the  parties,  that 
the  one  should  divest  himself  of  the  property  and  the  other  come 
into  it  for  a  determinate  time,  whether  they  run  in  the  form  of  a 
license,  covenant  or  agreement,  will,  in  construction  of  law,  amount 
to  a  lease  as  effectually  as  if  the  most  proper  and  pertinent  words 
were  made  use  of  for  that  purpose.  4  Bac.  Mr.  161,  tit.  Leases, 
K.  A  license  to  inhabit  amounts  to  a  lease.  Ibid.;  11  Mod.  42; 
1  Ld.  Rayrn.  404.  A  license  to  enjoy  a  house  or  land  from  such 
a  time  to  such  a  time,  is  a  lease,  and  ought  to  be  pleaded  as  such, 
though  it  may  be  pleaded  as  a  license.  Ibid.;  2  Sulk.  223.  Words 
in  an  agreement  that  A  shall  hold  and  enjoy,  if  not  accompanied  by 
restraining  words,  operate  as  words  of  present  demise.  5  Term 
Rep.  163;  Cro.  Jac.  172;  2. Mod.  80.  If  a  grant  be  made  of  a 
boilery  of  salt,  the  land  passes;  for  that  is  the  whole  profit.  Co. 
Lit.  46 ;  Woodf.  Land.  4*  Ten.  5,  7,  8.  The  whole  profit  of  a  quarry 
consists  in  the  right  of  taking  out  the  stone,  and  by  a  grant  of  all 
that  right  or  privilege  the  land  passes,  in  the  same  manner  as  land 
passes  by  a  grant  of  all  the  rents  and  profits. 

Then  it  is  clear  the  parties  contemplated  that  the  quarry  should 
be  worked  by  the  defendants  to  some  extent,  and  not  lie  idle  and 
unproductive  to  the  landlord:  and  that  extent  is  declared  to  be  so 
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much  stone  as  the  defendants  should  be  able  to  find  use  for.  They 
are  described  as  stonecutters,  and  in  the  course  of  their  trade  the 
parties  must  have  presumed  they  would  find  occasion  for  a  supply 
of  more  or  less  of  the  stone.  The  exact  amount  they  would  be 
able  to  dispose  of  could  not  be  ascertained  beforehand,  because  it 
must  depend  on  the  growth  of  the  city  and  neighbourhood  and  the 
consequent  demand  for  the  material.  But  that  there  would  be  no 
demand  at  all  was  not  to  be  supposed,  nor  did  the  defendants  at- 
tempt to  show  that  to  be  the  case.  They  were,  therefore,  free  from 
any  obligation  to  quarry  stone  from  the  premises,  except  so  much 
as  they  should  be  able  to  use,  or,  in  other  words,  find  demand  for 
in  their  business.  It  would  surely  be  a  violation  of  the  meaning 
and  design  of  the  lease,  if  they  should  leave  the  quarry  entirely  idle, 
either  to  work  some  other  quarry,  or  for  any  reason  short  of  what 
would  legally  excuse  them.  There  is  abundant  evidence  in  the 
language  of  the  lease  to  show  that  the  parties  contemplated  the 
quarry  should  be  worked.  The  exception  of  the  part  leased  to 
Walker;  the  adjustment  of  the  rent  according  to  the  measure  of  the 
stone  taken  out;  the  clause  relating  to  the  place  of  deposit  of  the 
stripping;  the  agreement  to  furnish  orders  on  the  proprietors  of 
buildings  for  the  plaintiff's  proportion  within  fifteen  days;  the  re- 
striction of  injury  to  the  plaintiff's  pasture  and  fences,  all  contem- 
plate a  working  of  the  quarry.  The  exact  extent  is  ascertained 
only  in  one  event,  and  that  was,  if  the  defendants  required  Walker's 
part,  and  then  they  bind  themselves  to  keep  four  teams  constantly 
at  work  during  nine  months  of  the  year. 

The  clause  by  which  the  defendants  covenant  to  fulfil  contracts 
to  be  made  by  the  plaintiff,  seems  to  be  only  an  additional  obliga- 
tion on  the  defendants,  and  not  to  comprehend  all  that  they  were 
bound  to  do.  Such  a  construction  is  irreconcilable  with  the  tenor 
of  the  agreement,  especially  with  the  clause  by  which  the  defend- 
ants stipulate  to  furnish  to  the  plaintiff  orders  on  the  proprietors  of 
buildings  for  his  amount  of  claim  on  each  contract,  which  evidently 
refers  to  contracts  made  by  the  defendants. 

If  the  defendants  had  any  excuse,  legal  or  equitable,  from  the 
responsibility  thus  assumed  by  their  agreement,  it  lay  upon  them 
to  show  it.  The  plaintiff  was  not  bound  to  prove  the  extent  of 
their  capacity  to  fulfil  the  contract.  The  lease  presupposes  they 
would  work  the  quarry,  and  gives  them  the  entire  control  over  the 
premises;  and  being  themselves  acquainted  with  their  own  business 
and  concerns,  they  were  best  able  to  show  the  extent  to  which  they 
were  able  to  work  it;  or  if  not  worked  at  all,  the  reasons  for  their 
inability.  Not  having  done  so,  it  was  for  the  jury  to  give  such 
damages  as  they  might  deem  a  compensation  for  the  loss  of  rent. 
There  is,  therefore,  no  error  in  the  charge  of  the  court  on  this 
subject. 

Nor  is  the  third  error  sustained.  This  action  is  for  damages  for 
nonpayment  of  rent,  and  a  former  recovery  for  one  part  of  the  term 
vi. — 2  w 
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does  not  preclude  a  suit  for  other  damages  sustained  by  the  lessee's 
nonpayment  of  rent  during  another  period  of  the  term  for  which  he 
was  liable.    Though  the  instrument  sued  on  is  the  same,  the  causes 
of  action  are  different. 
Judgment  affirmed. 


Johnston  against  Johnston. 

The  specific  execution  of  a  parol  agreement  of  exchange  of  land  will  be  decreed  in 
equity,  when  it  has  been  executed  in  whole  or  in  part. 

ERROR  to  the  common  pleas  of  ^Allegheny  county. 

Andrew  Johnston  against  William  Johnston.  This  was  an  action 
of  ejectment  for  one  hundred  and  two  acres  of  land.  The  original 
title  to  the  land  had  been  in  the  plaintiff.  This  was  shown. 

William  Johnston,  the  father  of  the  plaintiff  and  defendant,  died 
in  1812,  seised  of  a  tract  of  land,  leaving  a  widow,  Margaret,  and 
issue,  Andrew,  William,  James,  Joseph  and  Roily  Johnston. 
Joseph  and  James,  took  the  estate  of  their  father  by  a  decree  of 
the  orphans'  court,  at  the  valuation.  Share  of  each  heir  292  dol- 
lars, exclusive  of  the  widow's  dower.  In  1822  and  1824,  James 
and  Joseph  conveyed  their  estate  to  Andrew,  the  plaintiff. 

The  defendant's  counsel  then  made  a  written  offer  of  testimony, 
as  follows:  "  Defendant  offers  in  evidence,  a  paper  purporting  to 
be  a  copy  of  a  lease  from  Andrew  Johnston,  to  James,  William 
and  Margaret  Johnson,  (James  Bums  having  proved  that  he  copied 
the  same  from  the  original,  and  that  the  original  was  signed  by  the 
parties.)  In  connection  with  this  paper,  which  was  admitted  to  be 
a  copy,  and  that  the  original  had  been  lost,  the  defendant  offered 
to  prove,  that  James  William  and  Margaret  Johnston,  entered  on 
the  premises  mentioned  in  said  lease,  and  occupied  the  same,  until 
the  spring  of  1828,  that  Andrew  Johnston,  having  sold  or  agreed  to 
sell,  about  one  half  of  said  demised  premises  to  one  Dunlap,  pro- 
posed and  offered  to  William  and  Margaret  Johnston,  that  if  they 
would  leave  the  demised  premises,  and  remove  to  the  land  in  dis- 
pute, they  should  hold  the  same,  on  the  terms  stated  in  said  lease; 
or  after  the  expiration  of  one  year,  said  Andrew  would  restore 
them  to  that  part  of  the  premises  mentioned  in  the  lease,  being 
about  one  hundred  and  eight  acres  on  which  they  then  lived;  that 
William  and  Margaret  Johnston  agreed  to  the  terms  proposed,  and 
removed  to  the  land  in  dispute,  and  have  occupied  the  same  ever 
since.  -  During  which  period,  said  Margaret  has  not  received  her 
annuity  or  dower  charged  on  the  land  of  William  Johnston,  de- 
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ceased,  and  that  plaintiff  has  not  offered  to  restore  to  defendant  the 
possession  of  the  premises  mentioned  in  the  lease,  or  any  part 
thereof."  To  which  testimony,  plaintiff's  counsel  objected,  and  the 
same  was  overruled,  and  at  the  instance  of  defendant,  a  bill  of  ex- 
ceptions sealed. 

Copy  of  lease. 

"  Memorandum  of  an  agreement  between  Andrew  Johnston  of 
the  one  part,  and  Margaret  Johnston,  James  Johnston  and  William 
Johnston  of  the  other  part,  witnesseth;  the  said  Andrew  Johnston, 
doth  agree  to  lease  all  his  right,  interest  and  claim,  in  the  estate  of 
William  Johnston,  deceased,  to  the  above-named  firm,  during  the 
life  of  Margaret  Johnston,  for  the  sum  of  fifty  dollars  annually,  to 
commence  on  the  1st  of  April,  A.  D.  1824.  And  it  is  further  agreed, 
that,  at  the  expiration  of  said  time,  if  the  said  firm  should  pay 
the  said  Andrew  Johnston,  the  sum  of  1026  dollars,  he,  the  said 
Andrew,  doth  agree  to  convey  all  his  right,  interest  and  claim  of 
the  said  estate,  to  the  said  firm  or  the  survivors  of  them.  And  it 
is  further  agreed,  that  this  is  a  final  settlement  of  all  debts  and 
demands  that  have  heretofore  existed  between  said  Andrew  and 
the  above-named  firm.  In  testimony  of  the  above  being  the  true 
intent  and  meaning  of  our  agreement,  we  have  hereunto  set  our 
hands,  this  31st  of  January,  A.  D.  1824." 

Error  assigned. 

1.  The  court  erred  in  rejecting  the  evidence  offered  by  defendant 
below. 

Forward,  for  plaintiff  in  error,  contended  that  this  was  the  com- 
mon case  of  a  parol  agreement  for  the  sale  of  land  partly  executed, 
and  not  within  the  statute  of  frauds  and  perjuries.  1  Sinn.  216. 

Livingston  and  Mahon,  contra,  cited  14  Serg.  fy  Rawle  354; 

1  Watts.  392;  3  Vez.  Jun.  712;  3  Watts  253,  129;  5  Watts  149; 

2  Whart.  Rep.  387;   15  Johns.  Rep.  503. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — By  the  original  lease  of  the  31st  of  January  1824,  the 
lessees  became  entitled  to  a  freehold,  during  the  life  of  Margaret 
Johnston,  subject  to  an  annual  rent  of  50  dollars.  And  it  was  fur- 
ther agreed,  that  if,  at  the  expiration  of  that  time,  they  should  pay 
the  lessor  1000  dollars,  he  agrees  to  convey  all  his  interest  in  the 
premises  to  the  lessees,  or  the  survivors  of  them.  The  lessees  en- 
tered and  occupied  the  property  until  the  spring  of  1828;  and  at 
that  time,  Andrew,  the  lessor,  having  sold,  or  having  agreed  to  sell, 
one  half  of  the  land,  proposed,  that  if  William  and  Margaret  Johns- 
ton would  leave  the  demised  premises,  and  remove  to  the  land  in 
dispute,  they  should  hold  the  same,  on  the  terms  stated  in  the  lease ; 
or  that,  after  the  expiration  of  one  year,  he  would  restore  them  to 
the  possession  of  one  hundred  and  eight  acres  of  the  premises,  on 
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which  they  then  lived.     The  terms  were  accepted,  and  William 
and  Margaret  Johnston,  removed  to  the  land  in  dispute,  and  con- 
tinued to  reside  there  ever  since.     The  ejectment  is  brought  on  the 
ground  of  the  act  of  assembly  of  the  21st  of  March  1772,  by  which 
a  writing  is  made  necessary  for  the  passing  of  any  estate  or  inte- 
rest in  land.     It  is  undoubtedly  true,  that  an  agreement  for  the 
exchange  of  land  is  within  the  statute  of  frauds,  and  must  be  in 
writing.  15  Johns.  Rep.  503;  Price  v.  Peel,  Co.  Lit.  447.     But 
the  specific  execution  of  a  parol  agreement  for  an  exchange,  will 
be  decreed  in  equity,  when  the  agreement  has  been  carried  into 
effect,  in  whole  or  in  part.     Although  I  do  not  find  this  point  ex- 
pressly adjudicated,  yet  it  comes  within  the  spirit  of  decisions, 
which  have  been  made  in  this  state.    A  partition  is  in  some  respects 
analogous  to  an  exchange,  and  in  Ebert  v.  Wood,  1  Binn.  216,  it 
is  held,  that  a  parol  partition  between  tenants  in  common,  made  by 
marking  a  line  of  division  on  the  ground,  and  followed  by  a  cor- 
responding separate  possession,  is  good,  notwithstanding  the  act 
for  the  prevention  of  frauds  and  perjuries.     But  whether  this  be 
technically  an  exchange,  (the  word  exchange  not  having  been  used 
by  the  parties,)  or  the  surrender  of  the  original  lease  be  viewed  as 
the  consideration  for  the  interest  acquired  on  the  premises  in  dis- 
pute, the  effect  will  be  the  same.     If  the  consideration  had  been 
the  payment  of  a  sum  of  money,  or  any  article  of  value  whatever, 
the  performance  of  the  contract  would  have  relieved  the  case  from 
the  objection  that  the  agreement  was  by  parol.     And  in  what  re- 
spect there  is  any  distinction  between  the  cases  is  not  very  apparent. 
The  lessees  have  surrendered  their  interest  in  the  one  tract  for  an 
equal  interest  in  the  tract  in  question.     The  construction  which 
has  been  given  to  the  act,  is  founded  on  two  principles;  first,  that 
where  the  parties  have  acted  on  their  agreement,  there  is  no  dan- 
ger of  perjury  in  proving  it;  and  secondly,  because  it  is  against 
equity  that  a  man  should  refuse  to  perfect  an  agreement,  from 
which  he  had  derived  benefit,  by  an  execution  in  part.    In  the  case 
at  bar,  the  parties  have  acted  on  their  agreement  and  it  would  be 
against  equity  to  permit  the  plaintiff  to  recover.     It  would  be  im- 
possible for  him,  (if  he  wished,)  to  replace  the  defendants  in  the 
same  situation  as  before  the  contract.     The  lessees  were  in  the  pos- 
session of  the  whole  tract,  under  the  original  lease,  and  part  of  this, 
about  one  half,  has  been  sold  to  Dunlap.    By  the  agreement  for  an 
exchange,  the  lessees  were  to  have  their  choice,  either  to  remain 
where  they  are,  or  to  return  and  occupy  one  hundred  and  eight 
acres  of  the  original  tract.    They  elect  to  remain.    And  even  if  the 
right  of  election  was  in  the  lessor,  it  does  not  appear,  that  he  offered 
to  restore  them  to  the  possession  of  that  part  of  the  tract.     We  are 
of  the  opinion,  therefore,  that  the  court  erred  in  rejecting  the  evi- 
dence, and  that  the  judgment  should  be  reversed. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 
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If  a  verdict  and  judgment  be  obtained  by  a  plaintiff  in  an  action  in  which  the  plead- 
ings might  embrace  all  his  claims  against  the  defendant,  it  will  be  presumed,  in  the 
absence  of  proof,  that  all  were  passed  upon  by  the  jury.  But  it  is  not  conclusive.  The 
plaintiff  may  show,  either  that  a  particular  claim  was  not  made,  or  if  made,  that  it  was 
distinctly  withdrawn  from  the  jury.  Without  such  proof  it  is  error  to  permit  a  plaintiff 
to  recover. 

ERROR  to  the  common  pleas  of  Fayette  county. 

John  Steele  and  William  Steele  against  George  Croft,  late  sheriff 
of  Fayette  county. 

This  was  an  action  of  debt,  to  recover  money  made  by  the  sale  of 
the  real  estate  of  John  Cannon,  under  the  circumstances  which  are 
fully  stated  in  the  opinion  of  the  Court. 

Ewing,  for  plaintiff  in  error,  cited  6  Serg.  &  Rawle  57;  1  Penns. 
Rep.  152. 

Forward  and  Flanagan,  contra,  cited  17  Mass.  237;  16  Mass. 
305;  10  Serg.  4*  Rawle  285. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  following  is  a  statement  of  the  facts  in  this 
case  as  they  were  presented  to  us.  Daniel  Cannon,  the  elder, 
died  seised  of  lands  in  Fayette  county.  Upon  a  proceeding  in  the 
orphans'  court,  and  a  valuation  of  his  lands,  a  tract  was  taken  at 
the  appraisement  by  his  son  John  Cannon,  who,  on  the  27th  of 
March  1798,  entered  into  recognizance  to  pay  the  irrespective  propor- 
tions to  each  of  his  brothers  and  sisters;  Isabella,  one  of  the  sisters, 
married  John  Witherow,  John  and  William  Steele  obtained  a 
judgment  against  John  Cannon  the  younger,  and  issued  executions, 
on  which  the  land  of  John  Cannon,  at  March  term  1824,  was  sold  to 
Daniel  Cannon.  On  the  3d  of  March  1824,  John  Witherow  as- 
signed the  recognizance  to  him  and  his  wife,  to  the  Steeles.  It 
would  seem,  there  were  many  claimants  of  the  money  produced 
by  the  sale  of  John  Cannon's  lands.  It  seems  from  the  statement 
of  the  counsel,  and  from  this,  and  other  cases  from  that  district,  to 
have  been  the  practice  to  enter  an  amicable  suit,  by  the  claimant  of 
the  money  against  the  purchaser  at  sheriff's  sale.  We  have  now 
an  act  of  assembly  regulating  the  mode  of  deciding  questions  as  to 
the  rights  of  different  persons  claiming  the  proceeds  of  land  sold, 
on  execution,  by  virtue  of  different  liens,  but  at  all  times,  before 
this  act,  if  the  matter  was  submitted  to  the  court,  or  if  a  real  suit 
was  brought  against  the  sheriff,  who  gave  notice  to  the  adverse 
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claimant  to  defend,  or  if  the  claimants  agreed  on  an  amicable  action 
to  try  the  right  of  a  particular  claimant  to  the  fund,  the  decision  of 
the  court,  or  of  the  court  and  jury,  unless  there  was  an  appeal  or 
writ  of  error,  was  conclusive  on  the  parties;  and  it  would  be 
strange  if  the  law  had  not  been  so.  It  would  not  be  permitted 
to  a  party  to  such  claim,  to  bring  suit  afterwards  and  recover,  on 
showing  that  the  jury  were  mistaken  as  to  the  facts,  or  the  court 
mistaken  as  to  the  law. 

In  the  present  matter,  there  was  entered  on  the  docket  of  the 
common  pleas  of  Fayette  county,  an  amicable  action,  No.  7,  of  Oc- 
tober term  1827,  which,  it  was  admitted,  was  for  the  same  money. 

John  Steele  and  William  Steele  against  Daniel  Cannon,  amicable 
action  on  the  case,  which  is  now  entered  by  the  consent  of  the 
parties,  for  the  purpose  of  trying  the  right  of  plaintiff  to  the  pur- 
chase money,  or  part  of  it,  which  the  defendant  bid  for  the  real 
estate  of  the  late  John  Cannon,  at  sheriff's  sale,  upon  process  issued 
upon  a  judgment  of  plaintiff,  against  John  Cannon,  signed  by  the 
attorneys  of  the  parties. 

The  declaration  is  stated  to  have  been  indebitatus  assumpsit, 
for  the  whole  price  of  the  tract  of  land  sold  at  sheriff's  sale.  Pleas, 
non-assumpsit  and  payment,  with  leave  to  give  the  special  matter 
in  evidence.  At  length  a  case  was  stated  for  the  opinion  of  the 
court,  and  on  it  judgment  was  entered  for  the  defendant.  The 
case  stated  is  not  to  be  found;  George  Croft  was  the  sheriff  who 
sold  the  land,  and  this  suit  was  brought  against  him  to  November 
term  1832,  to  recover  the  amount  due  the  plaintiffs  on  the  recogni- 
zance to  Witherow  and  wife  in  1798,  and  which,  as  is  stated 
above,  had  been  assigned  to  the  plaintiffs  on  the  3d  of  March  1824. 
The  defendant  having  given  in  evidence  the  amicable  suit  above 
stated,  and  the  judgment  on  it,  requested  the  court  to  charge  the 
jury  that  it  was  conclusive  against  the  plaintiff's  claim. 

The  president  of  the  court,  after  stating  as  above,  the  situation  and 
rights  of  the  parties,  and  the  claim  of  Messrs.  Steele  on  their  judgment 
and  recognizance,  and  the  amicable  action  and  judgment,  proceeds  to 
say,  "  the  plaintiffs  allege  that  the  suit  referred  to,  merely  em- 
braced their  claim  to  receive  out  of  the  proceeds  of  the  sale,  the 
amount  of  their  judgment;  and  that  their  right  under  the  recogni- 
zance was  not  involved.  We  think  this  highly  probable,  and 
cannot,  therefore,  say  the  plaintiffs  are  barred  by  the  decision  in 
that  case.  The  judgment  on  which  the  sale  was  made,  originated 
long  before  their  right  accrued  under  the  assignment  of  the  share  of 
Witherow's  wife.  It  was  followed  up  by  execution  and  sale.  The 
terms  of  the  amicable  action  as  expressed  by  the  writing  filed,  do  not 
preclude  the  idea  urged  by  the  plaintiff's  counsel,  nor  is  the  declara- 
tion inconsistent  with  it  as  I  conceive.  The  whole  proceedings  may 
be  reconciled  to  such  a  state  of  facts.  If  the  truth  of  the  matter  is 
so,  to  decide  against  the  plaintiffs  on  the  ground  urged,  would  be, 
not  only  to  defeat  them  of  their  right  to  the  money  under  their 
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judgment,  but  strip  them  of  the  amount  of  the  patrimony  of  With- 
erow's  wife,  which  they  have  acquired  by  purchase. 

In  the  hurry  of  a  trial  every  judge  who  ever  sat  has,  we  believe, 
at  times,  mistaken  the  law ;  and  at  times  been  mistaken  in  the  fair 
inferences  to  be  drawn  from  the  facts. 

We  have  several  cases  bearing  pretty  directly  on  the  matter  of  law, 
arising  from  the  facts  of  this  case.  Hess  v.  Heble,  is  reported  in  4 
Serg.  4'  Rawle,  and  again  in  6  Serg.  $•  Rawle  57.  The  two  hearings 
of  the  same  case  must  have  brojught  the  subject  fully  under  the  con- 
sideration of  this  court,  and  it  is  there  decided,  that  on  a  suit 
brought  to  recover  40  pounds,  being  the  balance  of  a  first  instal- 
ment, and  50  pounds,  being  the  second  instalment,  amounting,  to- 
gether, to  90  pounds;  and  a  trial  and  a  recovery  of  a  sum  which 
would  seem  to  be  50  pounds  and  interest;  the  plaintiff  cannot,  in 
another  trial  for  the  40  pounds,  show  that  the  jury  did  not  pass 
upon  the  right  of  the  plaintiff  to  the  40  pounds;  but  that  when- 
ever several  demands  are  due,  and  can  be  sued  for  in  one  suit,  and 
are  sued  for  and  united  in  one  count,  and  the  aggregate  claimed, 
the  verdict  and  judgment  must  be  conclusive  on  every  part  of  the 
demand.  Though  it  is  admitted,  that  if  defendant's  demands,  as  a 
note  and  book  account,  are  claimed  in  different  counts,  and  no  evi- 
dence given  on  one  of  the  counts,  but  is  expressly  withdrawn  from 
the  consideration  of  the  jury,  there  may  be  a  recovery  on  the  mat- 
ter contained  in  the  count  so  withdrawn,  in  a  subsequent  action; 
but  the  proof  that  it  was  so  withdrawn,  and  that  no  evidence  was 
given  on  that  count,  lies  on  the  plaintiff.  The  presumption  always 
is,  that  the  jury  passed  on  all  the  matters  contained  in  the  whole 
declaration ;  and  the  law  requires  them  to  do  so.  Their  verdict 
will  be  presumed  to  embrace  all;  and  if  it  appears  that  it  did  not 
dispose  of  the  whole  issues,,  it  will  be  set  aside,  unless  some  of  the 
counts  were  withdrawn  from  them  and  no  evidence  given  on  such 
counts. 

In  Wilson  v.  Wilson,  administrator  of  Hamilton,  9  Serg.  4*  Rawle 
429,  this  subject  again  came  before  the  court.  There  had  been  a 
former  suit  in  assutnpsit,  for  money  had  and  received,  in  which 
the  plaintiff  had  recovered  all  the  defendant  had  then  received.  A 
second  suit  was  brought,  and  the  plaintiff  claimed  again  for  money 
had  and  received.  Defendant  pleaded  the  former  verdict  and  judg- 
ment. It  will  be  remembered,  that  in  this  form  of  action,  the  date 
is  held  immaterial,  and  the  sum  laid  in  the  narr,  is  not  material 
and  generally  is  twice  the  amount  claimed.  The  plaintiff  was 
permitted  to  prove  that  the  sum  demanded  in  the  last  suit  was  re- 
ceived by  the  defendant  since  the  institution  of  the  first  suit;  and 
the  proof  was  full,  from  the  judge's  notes  and  other  testimony,  that 
on  the  trial  of  the  former  suit,  no  evidence  was  given  (as  indeed 
none  could  have  been  legally  given)  of  any  money  received  since 
the  institution  of  the  suit.  But  there  the  proof  lay  on  the  plaintiff. 
In  the  present  case,  it  would  seem,  the  plaintiff  gave  no  proof,  but 
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the  counsel  alleged,  the  facts  were  in  a  certain  way,  and  the  court 
thought  it  highly  probable,  and  left  it  to  the  jury  to  find  on  proba- 
bility. The  fact  that  J.  and  W.  Steele  purchased  this  old  claim  of 
Witherow,  on  the  3d  of  March  1824,  when  the  land  on  which  it 
was  supposed  to  be  a  lien  was  then  advertised  to  be  sold  at  March 
term,  (or  perhaps  had  been  sold,)  on  their  judgment,  might  raise 
some  presumption  that  this  recognizance  was  intended  to  be 
brought  in  as  a  lien  on  the  land,  and  entitled  to  part  of  the  price 
for  which  it  should  be  sold. 

Their  right  to  the  purchase  money  was  disputed,  and  to  settle  it, 
the  amicable  suit  was  instituted,  in  1827,  to  ascertain  their  right  to 
the  purchase  money,  or  part  of  it.  The  narr  did  not  necessarily 
embrace  it,  but  it  was  precisely  in  the  form  which,  under  the  terms 
of  the  agreement  to  enter  the  amicable  action,  would  let  in  proof 
of  any  and  every  claim  to  that  money.  And  nothing  but  the  most 
unequivocal  proof  that  this  recognizance  was  not  considered  or  de- 
cided on,  could  avail  the  plaintiff,  even  as  against  D.  Cannon,  if 
the  present  suit  was  against  him. 

But  it  seems,  this  money  was  suspended  in  court  or  in  the  hands 
of  George  Croft,  from  the  sheriff's  sale  until  the  decision  in  the 
amicable  action.  That  decision  on  the  face  of  it  put  an  end  to  all 
claim  of  John  and  William  Steele  to  the  money  and  every  part  of 
it.  The  sheriff  could  not,  after  that,  retain  any  part  of  it  for  them 
or  for  their  use,  under  any  claim  which  they  had  when  they  en- 
tered into  that  amicable  action.  And  it  would  look  like  monstrous 
injustice  to  permit  them,  at  the  end  of  five  years,  to  recover  from 
him,  not  because  he  was  guilty  of  any  default,  but  because  they 
themselves  had  neglected  to  produce  their  claim  in  the  suit  insti- 
tuted by  themselves,  and  in  which  it  might  and  ought  to  have  been 
produced  and  decided  on.  This  I  say,  on  the  supposition  that  he 
distributed  the  money  to  the  other  claimants  and  has  none  of  it, 
nor  notice  to  retain  it. 

There  is  another  matter,  which,  if  the  plaintiffs  carry  the  cause 
to  another  trial  may  be  worth  consideration.  This  recognizance 
to  Witherow  and  wife,  is  dated  in  1798,  and  by  the  act  of  assem- 
bly, should  have  been  payable  in  one  year.  If  it  was  so,  and 
nothing  appears  to  make  it  an  exception,  it  will  be  presumed  to 
have  been  satisfied  in  1819  or  1820.  When  this  suit  was  brought, 
it  was  above  thirty  years  old,  and  at  the  sheriff's  sale,  at  least 
twenty -four  years  due;  and  unless  something  had  occurred,  would 
be  presumed  paid.  In  a  scire  facias  on  it,  against  John  Cannon, 
and  plea  of  payment,  the  jury  would  have  been  bound  to  find  it 
paid,  unless  kept  a  live  by  some  promise  or  agreement  of  John 
Cannon.  If  there  was  any  such  agreement  or  promise  in  pats, 
which  would  keep  it  alive  against  John  Cannon,  the  recognizor, 
but  nothing  on  the  record,  I  would  hesitate  long,  before  I  would 
say  a  sheriff  was  bound  to  go  twenty -four  years  back  to  look  for 
liens,  and  liable  for  one  if  brought  against  him  eight  years  after  a 
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sale,  and  thirty-four  years  after  the  date  of  the  lien.     And  I  would 
require  a  very  peculiar  state  of  facts  and  very  special  notices  to  him, 
before  I  could  believe  it  possible  that  he  could  be  liable. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Parker  against  Southwick. 

The  possession  ofland,  qualified  for  a  time  by  the  official  character  of  the  possessor, 
for  a  period  of  twenty-one  years,  is  a  bar  to  a  recovery  by  one  who  has  otherwise  the 
legal  title. 

ERROR  to  the  common  pleas  of  Erie  county. 

This  was  an  action  of  ejectment,  by  Sarah  Arm  Parker  and 
others,  heirs-at-law  of  Zachius  Collins,  deceased,  against  George 
Southwick,  for  lot  No.  3333,  in  the  town  of  Erie. 

The  legal  title  to  the  lot  in  controversy,  had  been  in  Zachius 
Collins,  who  had  paid  the  commonwealth  for  it,  in  1797.  After 
the  plaintiffs  had  given  evidence  of  this,  the  defendant  proved,  that 
John  Kelso,  under  whom  he  claimed,  had  taken  possession  of  the 
lot  and  fenced  it,  in  1812,  and  held  the  possession  of  it  until  his 
death,  in  1817.  That  his  heirs-at-law,  and  those  claiming  under 
them,  including  the  defendant,  himself,  had  been  in  possession  ever 
since ;  and  upon  this  evidence,  he  relied  upon  the  statute  of  limita- 
tions to  protect  his  title. 

The  plaintiff  then  proved  that  John  Kelso  had  been  appointed 
by  the  the  state,  a  commissioner  for  the  sale  of  lots  in  the  town  of 
Erie,  in  1810,  and  that,  in  1815,  he  sold  this  lot  in  that  capacity; 
and  the  next  day  after  the  sale,  took  a  conveyance  to  himself  from 
the  purchaser. 

The  only  material  question  in  the  cause  was,  whether,  under 
these  circumstances,  the  defendant  claiming  under  John  Kelso's 
title  could  avail  himself  of  the  act  of  limitation. 

The  court  below  (Shippen,  president)  was  of  opinion,  and  so  in- 
structed the  jury,  that  the  defendant  was  protected  by  the  act  of 
limitations.  Verdict  for  defendant. 

The  opinion  of  the  court  was  assigned  for  error. 

Pearson,  for  plaintiff  in  error. 
Babbit  and  Galbreath,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  exceptions  to  evidence  were  superseded  by 
the  final  decision ;  and  the  exceptions  to  the  charge  converge  to  a 
point.  It  is  conceded  by  the  argument,  that  the  title  of  the  plain- 
vi. — 2  x 
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tiffs'  ancestor,  was  unimpeachable ;  and  as  the  defendant  is  driven 
to  the  statute  of  limitations,  the  question  has  regard  to  the  quality 
of  the  possession,  during  a  part  of  the  time  necessary  to  complete 
its  bar.   John  Kelso,  by  whose  possession  he  claims,  was  appointed 
commissioner  of  sales,  in  1810.     He  entered  and  enclosed  the  lots 
in  1812;  sold  them  in  his  capacity  of  commissioner,  on  the  8th  of 
July  1815;  received  a  re-conveyance  of  them  the  next  day,  and  a 
patent  the  same  year;  so  that  one  and  twenty  years  did  not  entirely 
elapse  betwixt  the  period  when  he  held  them  incontestably  for 
himself,  and  the  commencement  of  the  action  on  the  1 5th  of  April 
1836;  and  it  is  contended,  that,  during  the  preceding  years,  he  held 
them  as  a  public  agent.    But  granting,  what  cannot  be  maintained, 
that  the  prior  sale  was  voidable,  his  commission  gave  him  no  au- 
thority to  enter  for  the  state;  and  a  disseisor  is  presumed  to  have 
entered  for  himself  till  the  contrary  appears.     Had  he  actually 
entered  for  the  state,  there  would  have  been  nothing  in  that  to  pre- 
vent his  possession  from  being  adverse  in  law  as  it  was  in  fact. 
Though  the  state  may  not  lose  by  the  laches  of  its  agents,  it  may 
gain  by  the  laches  of  another;  for  the  state  itself  is  exempt  from 
the  statute,  only  because  it  is  compelled  to  act  by  servants,  never 
quickened  by  self-interest;  and  it  may  in  course  transfer,  as  well  as 
acquire,  an  initiate  title,  by  the  statute  of  limitations.     Consequent- 
ly, whether  the  possession  taken  by  the  defendant's  predecessor, 
were  that  of  the  state  or  his  own,  the  benefit  of  it  was  in  him  by 
the  patent.     It  is  not  essential  to  the  character  of  adverse  posses- 
sion, that  it  be  by  claim  of  right  in  the  occupant.     No  more  is  ne- 
cessary than  that  it  be  not  broken  during  the  period;  and  for  the 
purpose  of   tacking,  conveyances  betwixt  successive  occupants 
operate  to  hinder  it  from  falling  back,  in  contemplation  of  law, 
through  those  real  or  imaginary  intervals,  that  would  otherwise 
occur  betwixt  the  relinquishment  of  the  one,  and  the  entry  of  an- 
other.    The  error  of  Mr  Justice  Washington,  in  Potts  v.  Gilbert,  3 
Wash.  475,  since  overruled,  by  Overfield  v.  Christy,  7  Serg.   4* 
Rawle  177,  was  in  supposing  that  successive  periods  of  wrongful 
possession,  might  not  be  so  blended  by  consecutive  conveyances,  as 
to  present  neither  break  nor  interval.     Actual  possession  in  Penn- 
sylvania, like  a  claim  to  the  renewal  of  certain  leases  in  England, 
though  founded  on  no  pretence  of  right,  is  a  legitimate  subject  of 
transfer.     But  when  there  has  been  no  succession,  or,  in  other 
words,  but  a  single  occupant  for  the  period,  a  concomitant  pretence 
of  right  would  be  inoperative,  because  the  effect  of  the  statute  is 
to  transfer  the  title  lost,  and  not  to  confirm  a  title  gained.     For  that 
reason,  it  is,  that  an  avowed  intruder,  entering  with  design  to  pro- 
cure a  younger  title  outstanding,  and  use  it  to  protect  his  possession 
in  the  mean  time,  or  without  such  design,  would  be  an  adverse  oc- 
cupant from  the  beginning,  and  in  due  time  the  owner,  though  the 
outstanding  title  were  saved  by  infancy  or  coverture.     Is  not  that, 
in  principle,  our  case?    It  is  the  case  of  every  improver  who  enters 
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after  warrant  granted.     Here  the  title  was  out  of  the  state,  and 
there  was  actual  possession  in  defiance  of  it,  which  was  conse- 
quently within  the  purview  of  the  statute  without  regard  to  the 
intruder's  motive. 
Judgment  affirmed. 


Patterson  against  Nichol. 

The  statute  of  limitations  is  not  a  bar  to  the  recovery  of  a  distributive  share  of  per- 
sonal estate,  to  which  the  plaintiff  is  entitled  under  the  intestate  laws. 

In  an  action  to  recover  the  distributive  share  of  an  intestate,  the  plaintiff  is  entitled 
to  recover  interest,  although  no  refunding  bond  was  tendered  until  long  after  the  death 
of  the  intestate. 

ERROR  to  the  common  pleas  of  Allegheny  county. 

This  was  an  action  on  the  case  by  Thomas  Nichol  and  Sarah, 
his  wife,  against  John  Patterson  and  William  Patterson,  adminis- 
trators of  Robert  Patterson,  to  recover  the  distributive  share  of  the 
plaintiff  in  the  estate  of  her  father. 

The  testimony  given  in  the  cause  was  voluminous,  but  the  only 
questions  of  any  importance  which  it  gave  rise  to,  were,  first,  whe- 
ther the  act  of  limitations  was  an  available  defence  in  an  action  to 
recover  a  distributive  share  of  an  intestate's  estate?  Secondly,  whe- 
ther a  plaintiff  in  such  action  was  entitled  to  recover  interest  from 
the  administrators  upon  the  share  to  which  he  was  entitled? 

The  court  below  (Dallas,  president)  ruled  both  points  in  favour 
of  the  plaintiffs,  and  the  defendants  excepted  to  this  opinion. 

M'Candless,  for  plaintiff  in  error,  on  the  first  point,  cited  7 
Johns.  Ch.  90;  10  Vez.  93;  2  Rawle  302;  1  Watts  275;  4  Watts 
151.  On  the  second  point,  17  Serg.  fy  Rawle  390;  JLshm.  Rep. 
340;  2  Penns.  Rep.  100;  2  Watts  209. 

Livingston  and  Me t calf,  contra,  on  the  first  point,  cited  3  Johns. 
Ch.  190;  14  Serg.  <$•  Rawle  394;  2  Watts.  161;  4  Watts  15.  On 
the  second  point,  4  Serg.  Sf  Rawle  116;  1  Johns.  Ch.  508. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned,  presents  the  question 
whether  the  statute  of  limitations  is  a  bar  to  the  recovery  of  a  dis- 
tributive share  of  the  personal  estate  of  an  intestate,  where  six 
years  from  the  time  when  the  distributee  might  first  have  demanded 
the  same  from  the  administrators  of  the  intestate,  have  run  before 
the  institution  of  the  action.  The  decision  of  this  court,  and  the 
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principles  laid  down  in  Thompson  v.  M'Gra.Wj'p&Fatts  161,  and 


recognized  again  in  Doebler  v.  Snavely,  5  Watts  225,  settle  this 
question.  There  it  was  held  that  the  statute  of  limitations  does 
not  embrace  the  case  of  a  legacy.  All  the  reasons  there  advanced, 
or  which  can  be  given,  in  order  to  show  that  the  statute  is  not  ap- 
plicable to  a  legacy  are  equally  strong,  at  least  to  show  that  it 
cannot  be  extended  to  the  distributive  share  of  an  intestate's  per- 
sonal estate.  Originally,  in  England,  the  courts  of  common  law 
took  no  cognizance  of  the  personal  estates  of  intestates,  remaining 
in  the  hands  of  administrators,  after  payment  of  the  debts  of  the 
deceased,  more  than  they  did  of  those  of  testators,  which  were  dis- 
posed of  by  wills  or  testaments.  Both  were  left  under  the  direc- 
tion of  the  ecclesiastical  courts;  since  that,  however,  chancery  has 
entertained  jurisdiction  of  both,  upon  the  ground  of  the  executors 
being  trustees  for  the  legatees;  and  the  administrators  for  the  next 
of  kin,  who  are  entitled  to  the  surplus  of  the  intestate's  estate, 
remaining  after  payment  of  the  debts  and  funeral  expenses,  to  be 
distributed  and  paid  according  to  the  statute  of  distribution.  And 
it  would  seem,  if  there  be  any  distinction  which  can  be  drawn 
between  a  legacy  and  a  distributive  share  under  the  intestate  law, 
it  would  rather  go  to  exclude  more  clearly  the  case  of  a  distribu- 
tive share  from  the  operation  of  the  statute  of  limitations,  than  that 
of  a  legacy  ;  because,  in  the  case  of  a  legacy,  there  being  no  remedy 
provided  or  declared  for  the  recovery  thereof  by  statute,  until  the 
act  of  the  21st  of  March  1772,  and  having  no  court  of  chancery  in 
this  state,  the  common  law  courts  must  of  necessity,  have  taken 
cognizance  of  legacies,  and  entertained  actions  for  the  recovery  of 
them,  in  order  to  prevent  an  entire  failure  of  justice  and  an  illegal 
withholding  of  another's  right,  without  his  having  the  means  of 
redress  within  his  reach.  This  act,  therefore,  may  be  considered 
rather  of  a  declaratory  character,  and  as  having  been  passed  with 
a  view  to  regulate  the  practice  of  suing  for  legacies  in  such  a  way 
as  to  secure  the  interests  of  the  creditors  of  the  testator,  by  making 
it  the  duty  of  the  legatees  to  enter  into  refunding  bonds  with  two 
sureties  at  least,  before  they  should  be  entitled  to  demand  and 
recover  their  legacies.  But  the  orphans'  courts  would  seem  to 
have  had  an  early  jurisdiction  given  to  them  by  our  statutory  intes- 
tate laws,  which  authorized  them  to  settle  and  decree  a  distribution 
of  the  personal  estate  of  deceased  intestates,  among  the  next  of  kin 
according  to  the  provisions  thereof. 

Anterior  to  the  passage  of  the  act  of  limitations,  which  was  on 
the  27th  of  March  1713,  the  orphans'  courts  of  the  state  were 
invested  with  full  power  to  call  administrators  to  account  for  the 
personal  estates  of  their  intestates,  and  upon  investigation  and  due 
consideration  thereof,  to  decree  a  just  and  equal  distribution  of 
what  remained  in  their  hands,  after  payment  of  the  debts  and 
funeral  expenses,  to  and  among  the  next  of  kin  in  the  manner  pre- 
scribed by  the  existing  intestate  laws.  Now  it  is  perfectly  mani- 
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fest  that  the  limitation  act  contains  no  terms,  that  can  be  made  to 
embrace  claims,  over  which  the  orphans'  courts  had  jurisdiction 
given  to  them,  and  that  might  have  been  recovered  by  application 
to  them.  Besides,  the  payment  of  the  distributive  shares  coming 
to  the  next  of  kin  of  the  intestates,  were  also  secured  by  the  bonds, 
which  were  required  to  be  given  by  the  administrators  upon  their 
taking  out  letters  of  administration.  And  it  is  equally  clear,  that 
all  claims  secured  by  bonds  or  specialties  are  not  included  within 
the  statute  of  limitations.  Again,  it  has  been  held,  that  the  statute 
does  not  apply  or  extend  to  cases  of  express  trusts,  Walker  v. 
Walker,  16  Serg.  fy  Rawle.  379,  which  from  their  very  nature  can- 
not be  subject  to  limitation,  as  long  as  the  trust  is  undischarged; 
and  while  the  relation  of  trustee  and  cestui  que  trust  continues  to 
exist,  their  respective  rights  and  positions  are  not  adverse  to,  but 
perfectly  consistent  with  each  other;  so  that  the  policy,  which  dic- 
tated and  gave  birth  to  the  statute  of  limitations,  would  not  seem 
to  require  the  application  of  such  a  principle,  in  order  to  put  an 
end  to  the  claim  of  the  cestui  que  trust. 

Neither  can  it  make  any  difference,  whether  the  trust  be  created 
by  the  act  or  agreement  of  the  parties,  or  by  the  act  of  the  law, 
provided  the  trustee  has  expressly  consented  to  take  upon  himself 
the  character  of  a  trustee,  as  in  the  case  of  administrators,  for  all 
come  alike  within  the  principle  of  the  exception.  In  cases,  however, 
of  constructive  trusts,  resulting  from  partnerships,  agencies  and 
the  like,  the  statute  has  been  held  to  apply.  Robinson  v.  Hook,  4 
Mason  139,  150,  151,  152,  153,  and  the  authorities  cited  in  the 
margin.  Farnam  v.  Brooks,  9  Pick.  243.  And  it  may  be,  that  the 
statute  of  limitations  would  protect  a  trustee  in  any  case,  against 
claims  growing  out  of  the  trust,  and  not  secured  by  deed  or  cove- 
nant under  seal,  where  six  years  have  run  after  the  relationship  of 
trustee  and  cestui  que  tn>st  has  been  dissolved,  and  the  latter  has 
acquired  a  right  to  sue  the  former  at  law.  But  it  is  clear,  that  as 
long  as  the  cestui  que  trust  has  no  right  to  commence  a  suit,  with- 
out first  doing  some  act  on  his  part,  the  statute  cannot  run  against 
his  claim:  in  this  respect,  he  must  be  considered  as  standing  on  the 
same  footing  with  that  of  any  other  person.  For  instance,  if  a  sum 
of  money  be  made  payable  to  the  plaintiff  within  a  limited  time 
after  request,  he  cannot  be  said  to  have  a  right  to  sue,  until  he  has 
made  a  demand ,  and  the  time  appointed  for  the  payment  of  the 
money  thereafter  has  elapsed.  And  no  rule  of  law  seems  to  be  bet- 
ter settled,  than  that  the  statute  does  not  begin,  until  the  plaintiff's 
right  of  action  has  accrued,  or  he  has  acquired  a  right  to  sue.  Lit- 
tle v.  Blunt,  9  Pick.  490-1. 

And  upon  this  ground  it  was  ruled  by  this  court,  in  Foster  v. 
Jack,  4  fValts  334,  that  the  statute  of  limitations  did  not  commence 
running  against  the  claim  of  an  attorney  at  law  for  professional 
services,  until  after  demand  of  payment  made  of  his  client,  or  the 
relation  of  attorney  and  client  had  been  dissolved.  Now  in  the 
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present  case  the  plaintiffs  could  maintain  no  action  without  making 
a  previous  request  or  demand  of  their  claim  from  the  administrators, 
and  tendering  to  them  a  refunding  bond,  with  sufficient  surety. 
Had  this  been  done,  and  the  plaintiffs  afterwards  had  neglected  to 
commence  this  action  for  six  years,  the  statute  possibly  might  have 
been  a  bar  to  it.  But  without  a  previous  demand  and  tender  of 
the  bond,  it  would  be  unreasonable,  and,  indeed,  unjust  in  the  ex- 
treme, to  permit  the  plaintiff  to  maintain  such  action  as  the  present; 
because,  if  he  recover  at  all  from  the  administrator  in  such  case,  he 
is  entitled  to  recover  his  costs  from  the  administrator,  which  the 
latter  must  pay  out  of  his  own  pocket.  This  was  ruled  in  the  case 
of  Wilson  v.  Wilson,  3  Binn.  557.  By  the  intestate  law,  however, 
of  1 794,  the  administrator  is  not  bound,  nor  can  he  be  compelled 
to  pay  until  such  bond  shall  be  given;  to  say,  then,  that  he  may  be 
sued  for  not  paying  before  he  is  bound  to  do  so.  would  certainly  be 
somewhat  anomalous;  for  until  it  be  tendered  to  him,  and  he  ne- 
glects or  refuses  to  pay,  it  can  with  no  propriety  be  said  that  he  is 
in  default.  It  would,  therefore,  seem  to  be  contrary  to  every  prin- 
ciple of  analogy  to  hold  that  he  may  be  sued,  without  such  bond 
being  previously  tendered,  and  rendered  liable  to  pay  the  costs  of 
the  action,  as  well  as  the  plaintiff's  share  of  the  estate,  upon  the 
latter's  tendering  or  giving  the  bond  at  any  subsequent  period  or 
stage  of  the  action.  The  act  of  assembly,  in  the  case  of  a  legacy, 
expressly  requires  that  a  demand  shall  be  made  and  the  bond  ten- 
dered before  the  commencement  of  the  action;  and  had  the  legis- 
lature, when  they  required  the  like  bond  to  be  given  by  the  next 
of  kin  in  the  case  of  an  intestacy,  intended  it  as  preparatory  to  the 
commencement  of  an  fiction  upon  the  case,  debt,  detinue  or  account 
render,  as  they  had  previously  provided  in  the  case  of  a  legacy, 
they  doubtless  would  have  directed,  in  equally  explicit  terms,  that 
a  demand  should  be  made  first,  and  the  refunding  bond  tendered 
to  the  administrator.  But  the  refunding  bonds,  directed  to  be  given 
in  cases  of  intestacy,  are  only  required  to  be  given  in  the  orphans' 
courts  when  distribution  is  made  or  decreed  by  them,  which  is  done 
without  commencing  any  action;  or  to  be  given  to  the  adminis- 
trators, where  the  parties  shall  agree  to  make  distribution  amicably 
without  application  to  the  orphans'  court.  It  is  very  obvious,  from 
the  intestate  law  of  1794,  that  the  legislature,  in  giving  the  orphans' 
court  power  to  decree  distribution,  considered  that  they  were  thereby 
giving  to  the  next  of  kin  an  ample  and  adequate  remedy  in  every 
case  of  the  kind  that  could  arise;  and  that  there  would  be  no  occa- 
sion to  resort  to  an  action  like  the  present  in  a  court  governed  by 
the  rules  of  the  common  law  in  its  course  of  proceeding;  otherwise 
it  is  probable  that  they  might  have  provided  specially  for  it,  as  in 
the  case  of  legacies;  for  the  avowed  object  of  requiring  a  refunding 
bond  to  be  given  in  both  cases  was,  that  creditors  of  the  estate  of 
either  might  be  made  secure  in  receiving  payment  of  their  claims, 
which  was  not  to  be  dispensed  with  in  any  case.  See  the  15th  and 
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16th  sections  of  the  act  of  the  19th  of  April  1794,  and  the  4th  sec- 
tion of  the  act  of  the  21st  of  March  1772.  If,  however,  those  enti- 
tled to  receive  the  distributive  shares  of  an  intestate's  estate  do  not 
choose  to  abide  by  the  remedy  provided  by  the  intestate  act  of 
1794,  and  in  pursuance  thereof  apply  to  the  orphans'  court  of  the 
proper  county  in  order  to  obtain  payment,  but  will  resort  to  an 
action  like  the  present,  such  as  is  provided  in  case  of  a  legacy,  there 
is  no  reason  why  they  should  not  be  bound  to  make  a  demand  and 
give  bonds  previously  to  commencing  their  actions,  as  the  object 
arid  reason  for  doing  so  is  the  same  in  their  case  as  in  the  case  of 
legatees. 

There  is  nothing  in  the  second  error  which  requires  notice :  that 
it  cannot  be  sustained  is  too  plain  to  admit  of  argument.  Neither 
do  we  perceive  any  error  in  the  third  matter  excepted  to.  It  was 
right  to  allow  the  interest,  seeing  the  defendant  did  not  even  attempt 
to  show  that  he  or  his  colleague,  for  whom  he  had  made  himself 
accountable  by  joining  with  him  in  settling  their  administration 
account,  had  not  used  the  money  sued  for:  but  the  very  circum- 
stance of  their  not  paying  or  offering  to  pay  the  money,  upon  its 
being  demanded  in  due  form,  was  evidence  to  prove  that  they  had 
actually  used  it,  or  otherwise  they  would  have  offered  to  pay  the 
principal  at  least.  In  justice,  therefore,  they  are  bound  to  pay  the 
interest  as  well  as  the  principal. 

As  to  the  fourth  and  last  error,  there  does  not  appear  to  have 
been  any  evidence  given  to  the  jury  on  the  trial,  showing  that  John 
Patterson,  the  other  administrator,  was  the  guardian  of  the  plain- 
tiff's wife  at  any  time,  and  that  as  such  he  had  any  charge  of  either 
her  person  or  estate :  nor  was  any  evidence  given  going  to  prove 
that  he  had  maintained  or  supported  her  out  of  his  own  estate,  or 
that  he  had  expended  the  money  in  question  for  that  purpose :  no 
account  of  the  kind  was  produced.  All  the  instruction,  therefore, 
asked  of  the  court  to  the  jury,  by  the  counsel  for  the  defendant 
below,  in  relation  thereto,  was  without  the  necessary  ground  to 
warrant  or  render  it  proper. 

Judgment  affirmed. 
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Montgomery  against  Poorman. 

A  justice  of  the  peace  has  not  jurisdiction  of  a  cause  of  action  against  another  jus- 
tice of  the  peace  for  money  collected  in  his  official  capacity. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

Peter  Poorman's  Executors  against  Robert  Montgomery,  Esq. 

The  defendant  was  a  justice  of  the  peace,  and  this  action  was 
brought  against  him  to  recover  money  which  he  had  collected  in 
his  official  capacity  for  the  plaintiffs.  The  defence  was,  the  justice 
of  the  peace  before  whom  the  action  originated  had  not  jurisdic- 
tion; that  the  only  remedy  for  the  recovery  of  the  money,  was 
that  afforded  by  the  act  of  the  28th  of  March  1820. 

The  court  below  was  of  opinion,  that  the  remedy  under  that  act 
was  cumulative,  and  not  exclusive,  and  permitted  the  plaintiff  to 
recover.  This  opinion  was  assigned  for  error. 

Beaver,  for  plaintiff  in  error: 

1st.  The  civil  jurisdiction  of  justices  of  the  peace,  is  altogether 
derived  from  statutes;  they  have  no  common  law  jurisdiction  in 
civil  cases.  The  act  of  the  20th  of  March  1810,  confines  the  civil 
jurisdiction  of  the  justice  of  the  peace,  to  "causes  of  action  arising 
from  contract  express  or  implied,"  not  exceeding  100  dollars.  The 
act  of  the  22d  of  March  1814,  gives  them  jurisdiction  in  actions 
of  trover  and  conversion — trespass  for  the  recovery  of  damages  for 
injury  done  or  committed  on  real  and  personal  estate,  and  actions 
for  rent  in  all  cases,  not  exceeding  100  dollars.  In  the  present 
case,  the  court  below  supported  the  jurisdiction  of  the  justice,  on 
the  ground  of  contract  implied,  between  a  magistrate  and  a  suitor 
before  him,  which  is  directly  opposed  to  the  principle  of  the  case 
of  Ziglar  v.  Gram,  13  Serg.  4*  Raivle  102.  This  court  held,  in 
that  case,  that,  the  legislature  had  in  view  a  contract  in  the  popular 
sense  of  the  word,  and  not  an  artificial  agreement,  depending  on  a 
fiction  of  law.  This  is  a  special  action  on  the  case,  for  what  is 
substantially  a  tort,  and  was  not  a  subject  for  the  jurisdiction  of  a 
justice.  Zell  v.  Arnold,  2  Perms.  Hep.  295.  If  the  justice  had  not 
jurisdiction,  the  whole  proceeding  was,  coram  non  judice,  and  it 
was  not  necessary  to  plead  it  before  verdict.  Moore  v.  Wait,  1 
JBinn.  219. 

2d.  The  notice  indicated  by  the  act  of  the  21st  of  March  1772, 
was  necessary,  and  without  which  the  plaintiff  could  not  recover. 
By  the  llth  sect,  of  the  act  of  the  20th  of  March  1810,  the  justice 
was  bound  to  receive  the  amount  of  the  judgment  (before  execu- 
tion) if  offered,  by  the  defendant,  and  to  pay  the  same  over  to  the 
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plaintiff,  or  his  agent,  and  his  refusal  to  pay  on  demand,  the 
money  so  received,  to  the  plaintiff  or  his  agent,  was  a  misde- 
meanor in  office.  Plaintiffs'  narr  charges  defendant  as  a  justice  of 
the  peace,  with  the  receipt  of  the  money  in  his  official  capacity, 
and  alleges  the  defendant's  liability  by  force  of  the  act  of  assembly 
in  such  case  made ;  setting  forth  a  demand  by  the  plaintiffs,  and  a 
refusal  by  the  defendant,  and  damages  incurred  by  the  plaintiffs, 
in  consequence  of  the  defendant's  refusal  to  pay  over  the  money  re- 
ceived by  him  as  a  justice  of  the  peace,  and  thus  charging  the  defend- 
ant with  malfeasance  in  office,  it  entitles  him  to  notice,  previous  to 
suing  out  the  writ.  Wise  et  al.,  administrators  of  Greigor  v.  Wills, 
2  Rawh  208;  Mitchell  v.  Cowgill,  4  Binn.  24.  The  defendant  had  a 
general  jurisdiction  over  the  subject,  and  acted  as  magistrate ;  there- 
fore, he  was  entitled  to  notice.  Jones  v.  Huges,  5  Serg.  4*  Rawle 
301.  No  case  can  be  produced,  where  a  notice  was  more  neces- 
sary than  the  present,  since  the  dispute  arose  out  of  the  fact, 
(which  appears  in  the  record)  that  the  plaintiffs  actually  received 
part  of  the  amount  of  the  larger  judgment  from  Samuel  Buzzard, 
the  defendant  in  the  judgment,  the  receipt  for  which  is  so  obscure, 
as  to  render  the  amount  received  by  him  doubtful.  If  it  was 
official  misconduct  on  the  part  of  the  defendant,  to  refuse,  under  the 
circumstance,  to  pay  over  the  balance  of  the  money  to  the  plaintiff 
on  demand,  yet  that  refusal  of  the  defendant  is  the  subject-matter 
of  the  present  suit;  therefore,  he  was  entitled  to  notice.  Prior  v. 
Craig,  5  Serg.  $  Rawle  46. 

3d.  In  cases  where  a  remedy  is  provided  by  any  act  or  acts  of 
assembly,  there,  the  common  law  remedy  is  excluded;  in  the  act 
of  1806,  sect.  13,  it  is  not  confined  to  cases  of  penalties,  but  extends 
to  civil  proceedings  also.  Wike  v.  Lightner,  1  Rawle  289;  Hel- 
lings  'v.  The  Commonwealth,  5  Rawle  68.  The  act  of  the  28th 
of  March  1S20,  gives  a  summary  remedy  against  justices  of  the 
peace,  or  aldermen,  who  shall  receive  the  amount  of  a  judgment 
rendered  by  them,  or  any  part  thereof,  and  refuse  to  pay  the  same 
over  to  the  plaintiff  or  his  agent,  or  the  person  to  whom  it  is 
owing — first,  for  a  misdemeanor  in  office,  and  besides  the  remedy 
for  such  misdemeanor,  the  party  aggrieved  may  petition,  &c.  The 
statute  contains  a  general  regulation  of  the  whole  subject-matter: 
therefore,  by  the  provisions  of  the  act  of  1806,  the  remedy  thus 
provided  is  exclusive.  14  Serg.  $•  Rawle  406. 

4th.  The  action  of  assumpsit,  for  money  had  and  received,  never 
was  a  common  law  remedy  to  compel  the  performance  of  an  official 
duty,  or  payment  of  money  received  by  a  judicial  magistrate,  in  a 
judicial  capacity.  The  remedy  given  by  common  law  courts, 
against  the  judges  of  subordinate  courts  in  such  cases,  was  either 
by  a  writ  of  " procedendo  or  mandamus"  3  BL  Com.  106;  Con- 
ductor Gen.  236.  Money  received  by  a  justice  of  the  peace  by 
virtue  of  his  office,  is  in  the  custody  of  the  law,  and  he  has  a  judi- 
cial discretion  over  it,  for  the  advancement  of  justice,  for  it  very 
vi. — 2  Y 


386  SUPREME  COURT  [Pittsburgh, 

[Montgomery  v.  Poorman.] 

frequently  happens,  that  the  plaintiff  on  the  docket  is  not  entitled 
to  the  money  when  collected.  Where  there  was  nothing  wrong  in 
the  receipt  of  the  money,  in  the  first  instance,  nor  privity  between 
the  owner  and  receiver,  assumpsit  will  not  lie.  Rapelye  v.  Emory, 
2  Dall.  54;  Cotvper  200.  The  common  law  never  allowed  the 
presumption,  that  a  private  concurrence  or  contract  existed  be- 
tween the  judge  and  the  suitor,  and  it  is  held  in  this  court,  that  the 
law  will  not  presume  that  a  justice  of  the  peace  acted  as  agent  for 
a  party  before  him.  Boyers  v.  Potts,  14  Serg.  $•  Rawle  157.  Nor 
could  he  act  as  agent  for  a  suitor  before  him,  without  being  guilty 
of  a  high  misdemeanor.  Ibid. 

5th.  The  docket  entry  of  the  execution,  and  the  receipt  for  the 
debt  and  costs  from  the  constable  by  the  defendant,  were  not  proper 
evidence  to  go  to  the  jury,  until  the  legal  ground  for  the  introduc- 
tion of  secondary  evidence  had  been  laid  by  the  plaintiff. 

6th.  The  evidence  contained  in  the  first  bill  of  exceptions,  was 
erroneously  admitted  by  the  court  below.  The  act  of  the  21st  of 
March  1772,  is  peremptory,  that  no  evidence  shall  be  given  by  the 
plaintiff,  on  the  trial  of  any  action,  grounded  on  any  act  of  the 
defendant,  as  a  justice  of  the  peace,  for  any  thing  done  by  him  in 
the  execution  of  his  office,  unless  it  is  proved  upon  the  trial,  that 
notice  was  given  of  the  intended  suit  or  action,  at  least  thirty  days 
before  suing  out  the  writ,  but  in  default  thereof,  such  justice  shall 
recover  a  verdict  and  costs.  No  such  notice  was  proved  by  the 
plaintiff  to  have  been  given ;  therefore,  the  evidence  should  have 
been  rejected  by  the  court  below,  and  the  jury  directed  to  return  a 
verdict  for  the  defendant. 

Foster,  for  defendant  in  error,  cited  2  Rawle  2 OS;  5  Serg.  4* 
Rawle  46,  299. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  llth  section  of  the  act  of  the  20th  of  March 
1810  directs,  that  every  justice  of  the  peace  who  renders  judgment 
shall  receive  the  amount  of  the  judgment,  if  offered  by  the  defend- 
ant or  his  agent  before  execution,  and  pay  the  same  over  to  the 
plaintiff,  or  his  agent,  when  required.  For  this  service,  the  justice 
is  allowed  a  reasonable  compensation,  and  his  neglect  or  refusal  to 
pay  over  the  money  on  demand,  is  declared  to  be  a  misdemeanor 
in  office.  The  nonpayment  of  the  money  is  a'breach  of  an  official 
duty,  and  therefore  is  not  embraced  in  that  act,  which  confines  the 
civil  jurisdiction  of  the  justice  to  causes  of  action  arising  from  con- 
tract, express  or  implied.  In  general,  the  action  for  money  had  and 
received,  is  not  a  proper  remedy  at  common  law,  to  compel  the 
performance  of  an  official  duty,  although  in  some  cases  he  is  un- 
doubtedly liable  to  action,  at  the  suit  of  the  party  aggrieved.  2 
Rawle  208;  5  Serg.  S,*  Rawle  48.  The  remedy  against  judges  of 
inferior  courts,  is  either  by  writ  of  procedendo  or  mandamus.  3  BL 
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Com.  109.  In  Zeigler  v.Gram,  13  Serg.  #  Rawle  102,  it  is  said,  that 
in  jurisprudence  the  word  contract  is  generally  used  to  denote  a 
bargain  or  agreement,  and  it  was  plain  that  in  the  acts  of  assembly 
(referring  to  the  acts  giving  jurisdiction  to  justices  of  the  peace)  it 
was  used  in  that  sense  by  the  legislature,  which  had  in  view  those 
contracts  which  arise  immediately  out  of  a  course  of  dealing  between 
the  parties,  and  not  that  sort  of  contract  which  arises  remotely  out 
of  a  compact  of  government.  For  this  reason  (although  every  debt 
may  be  said  to  arise  out  of  a  contract,  either  express  or  implied)  it 
was  held,  that  a  justice  of  the  peace  had  not  jurisdiction  of  debt  for 
the  penalty  imposed  by  the  act  of  the  13th  of  April  1791,  for  not 
entering  satisfaction  of  a  judgment.  The  legislature  had  in  view 
a  contract  in  the  proper  sense  of  the  word,  and  not  an  artificial 
agreement,  depending  on  a  fiction  of  law.  2  Penns.  Rep.  295.  The 
gravamen  of  the  action,  here,  is  the  nonperformance  of  an  official 
duty;  for  the  act  makes  it  the  express  duty  of  the  justice  to  pay, 
as  well  as  to  receive.  Under  such  circumstances,  it  would  require 
a  strong  indication  of  intention,  on  the  part  of  the  legislature,  to 
induce  a  belief  that  they  designed  to  give  one  justice  of  the  peace 
jurisdiction  to  pass  upon  the  official  conduct  of  a  brother  justice. 
No  possible  good  can  result  from  such  a  construction,  although  it 
is  easy  to  anticipate  many  evils,  which  would  arise  from  it.  But 
however  this  may  be,  on  general  principles,  yet  since  the  act  of  the 
28th  of  March  1820,  it  is  clear  a  justice  has  no  jurisdiction  of  the 
matter.  The  latter  act  not  only  makes  the  refusal  to  pay  a  misde- 
meanor in  office,  and  as  such  an  indictable  offence,  but  it  gives  the 
party  aggrieved  a  remedy  by  petition,  to  the  court  of  common  pleas 
of  the  proper  county  where  the  justice  resides.  The  acts  are  in 
part  materia,  and  when  an  act  or  acts  prescribe  a  new  official  duty 
to  a  magistrate  or  other  public  functionary,  and  give  a  remedy,  that 
remedy  must  be  pursued,  as  well  upon  the  principles  of  the  common 
law  as  on  the  plain  directions  of  the  act  of  1806.  There  is  but 
little  weight  in  the  argument  drawn  from  the  word  "may,"  for  that 
word  is  often  rendered  shall.  Shaeffer  v.  Jack,  14  Serg.  $•  Rawle 
429,  and  the  authorities  there  cited.  Besides,  there  are  reasons 
derived  from  the  act  itself  why  the  remedy  therein  pointed  out 
should  be  pursued;  for  in  the  event  of  an  issue,  the -court  before 
whom  the  issue  is  tried  have  power  to  decree  touching  the  costs  of 
the  issue,  as  to  right  and  justice  shall  appertain.  And  this  is  a 
benefit  of  the  justice  of  which  he  would  be  wholly  deprived,  if  the 
action  for  money  had  and  received  on  an  implied  contract,  could 
be  sustained.  The  justice  would  be  mulcted  in  costs  even  when 
he  acted  under  a  reasonable  apprehension  that  the  party  who  de- 
manded the  money  was  not  entitled  to  receive  it.  Nor  would  he 
have  any  opportunity  of  tendering  amends,  for  the  court  were  of 
the  opinion  that  no  notice  was  necessary  before  the  commencement 
of  the  suit.  The  act  of  the  28th  of  March  1826,  is  most  compre- 
hensive, for  it  extends  to  all  cases  where  any  alderman  or  justice  of 
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the  peace  shall  receive  the  amount  of  a  judgment  rendered  by  him, 
or  any  part  thereof,  and  shall  refuse  to  pay  the  same  over  to  the 
plaintiff,  or  his  agent,  or  the  person  to  whom  it  is  owing. 
Judgment  reversed. 


Rankin  against  Tenbrook. 

In  an  action  of  ejectment,  the  declarations  of  a  deceased  tenant,  made  while  he  was 
in  possession  of  the  land,  respecting  his  tenancy,  are  competent  evidence.  So  also  let- 
ters written  by  a  tenant  in  possession  to  the  plaintiff  may  be  given  in  evidence,  subject 
to  the  opinion  of  the  court  as  to  their  legal  effect. 

A  party  out  of  possession  of  land  cannot  avail  himself  of  successive  disabilities,  to 
avoid  the  effect  of  the  statute  of  limitations. 

ERROR  to  the  common  pleas  of  Mercer  county. 

This  was  an  action  of  ejectment  by  Richard  Tenbrook  and  So- 
phia his  wife,  against  William  S.  Rarikin  and  Boon  M'Millen,  to 
recover  a  tract  of  land.  The  facts  of  the  case  are  stated  in  the  for- 
mer report  of  it.  5  Watts  386.  The  bills  of  exception  taken  in  the 
court  below,  are  particularly  stated  in  the  opinion  of  the  court. 

Sullivan,  for  plaintiffs  in  error. 
Pearson,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  cause  was  in  this  court  before,  and  is  reported 
in  5  Watts  386.  At  that  time  the  cause  was  put  on  a  single  point, 
and  now  on  two  points;  and  we  had  then  but  a  small  portion  of 
the  evidence,  and  now  much  less  of  it;  and  if  we  proceed  in  this 
way  it  may  travel  to  this  court  and  back  again  for  some  years  to 
come.  There  have  been  instances  in  which  a  great  mass  of  testi- 
mony has  been  put  on  the  record  and  sent  here,  when  the  only 
error  was  to  the  admission  or  rejection  of  a  deed,  on  the  question 
whether  the  execution  of  it  was  duly  proved;  and  this  court  in  such 
case  has  said,  the  record  was  encumbered  with  much  useless  mat- 
ter. There  are,  however,  many  cases  in  which,  to  decide  correctly, 
it  is  necessary,  both  in  the  common  pleas  and  this  court,  to  take  a 
view  of  the  whole  cause;  and  a  just  result  as  to  the  law  in  all  cases 
is  attained  only  by  a  view  of  the  whole  case;  ex  facto  oritur  jus. 

The  plaintiffs  showed  that  the  title,  in  1785,  was  in  Captain  H. 
Becker,  and  that  one  of  the  plaintiffs  was  his  only  child:  that  Beck- 
er died  in  1793:  had  other  children,  all  dead  without  issue:  but 
showed  no  proof  of  any  possession  or  even  inquiry  about  this  land, 
until  since  1820.  This  suit  is  brought  to  November  term  1833. 
Plaintiffs  intermarried  in  the  autumn  of  1804. 
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The  defendants  opened  a  defence,  stating  that  Colonel  Campbell, 
who  died  between  1813  and  1818,  claimed  the  land,  and  had  the 
possession  of  the  original  patent:  that  one  Nicholas  Walker  went 
on  to  the  land  in  1803,  and  continued  six  or  seven  years,  and  trans- 
ferred the  possession  to  one  Byers:  that  Judge  Brown  had  been 
appointed  agent  by  Colonel  Campbell,  and  leased  the  land  to  Byers, 
and  then  to  David  Clingan,  who  went  on  under  this  lease. 

The  court  received  the  proof  that  Walker  went  on  the  tract  in  1803, 
and  resided  there  until  1809  or  1810,  when  Byers  went  on  it,  and 
occupied  it  three  summers,  and  left  a  crop  of  rye  in  the  ground 
when  he  left  it.  That  Byers  came  into  possession  under  Nicholas 
Walker,  and  then  leased  from  Brown,  the  agent  of  Campbell. 
Defendants  then  asked  what  Nicholas  Walker  said  about  his  right, 
whether  he  stated,  that  he  held  the  land  under  Colonel  Campbell,  or 
claimed  it  as  his  own.  This  question  was  objected  to  and  not 
admitted,  and  a  bill  of  exceptions  sealed.  Nicholas  Walker  was 
admitted  to  be  dead.  As  it  is  not  usual  to  state,  on  what  ground 
testimony  was  rejected,  we  are  at  a  loss  to  conjecture  why  this 
decision  was  made,  and  the  declarations  of  a  person  in  possession 
of,  or  claiming  lands,  made  during  his  possession,  or  the  continu- 
ance of  his  right,  are  generally  evidence.  It  may  be,  that  declara- 
tions of  a  tenant  as  to  the  nature  of  his  possession  made  after  suit 
pending,  or  even  after  a  dispute  has  arisen,  are  not  evidence  in 
favour  of  himself,  if  a  party  in  the  cause,  nor,  in  some  cases,  for  the 
person  claiming  to  be  landlord.  There  may  be  cases  too,  arising 
on  the  construction  or  duration  of  the  lease,  in  suits  brought  on 
the  lease,  in  which  the  lease,  if  in  existence,  must  be  produced. 
When  we  consider  how  often  it  has  been  settled,  that  a  man  once 
a  tenant,  continues  in  that  relation,  until  some  act  be  done  denying 
the  right  of  his  landlord,  and  twenty-one  years  adverse  holding,  or 
until  he  removes  from  the  land,  and  this,  whether  his  lease  was  by 
parol  or  in  writing,  whether  for  one  year  and  then  he  holds  over, 
or  whether  for  many  years,  and  written ;  and  that  in  this  case,  the 
question  is,  whether  he  was  a  tenant  or  not,  and  that  in  the  case 
before  us,  the  fact,  that  he  was  tenant,  was  alone  material ;  and 
that  a  parol  lease  proved  for  this  purpose,  was,  if  believed,  as  good 
and  effectual  as  a  written  one  produced,  we  must  conclude  the  tes- 
timony ought  to  have  been  admitted;  a  third  person  present  when 
it  was  made,  could  have  proved  it.  The  declarations  of  Walker 
when  in  possession,  if  he  made  any  such,  were  against  his  inte- 
rest at  the  time  he  made  them;  so  of  his  declarations  when  he 
entered,  and  while  he  resided  on  the  land,  and  when  he  parted 
with  his  possession.  This  matter  has  been  of  constant  occurrence 
in  our  courts,  during  my  recollection,  for  more  than  forty  years. 
In  the  frontier  settlements,  written  leases  were  at  one  time  not  very 
common,  and  when  it  has  been  material  to  prove  long  possession  by 
successive  tenants  who  are  dead,  or  who  have  removed  to  some 
western  state,  it  has  been  the  constant  practice  to  prove  by  some 
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persons,  who  live  near  the  property,  who  were  the  successive  tenants 
and  that  they  openly  stated  themselves  to  be  tenants;  and  I  do  not 
recollect  to  have  heard  it  objected  to.  In  England,  written  leases 
are  more  common  than  here,  yet  there,  the  declarations  of  a  deceased 
tenant,  that  he  held  the  land  under  a  particular  person,  are  admissible 
to  prove  the  seisin  of  such  person.  1  Stark.  Ev.  70;  cites  4  Taun- 
ton  IS.  Such  declaration,  particularly  in  this  case,  is  against  his 
interest.  What  a  man  says,  when  he  does  a  thing,  shows  the 
nature  of  his  act,  and  is  a  part  of  the  act;  it  determines  its  charac- 
ter and  effect.  Tenancy  is  a  continuance  of  acts,  in  a  certain  rela- 
tion to  another,  and  declarations  during  the  tenancy,  by  a  man  that 
he  is  a  tenant,  and  of  a  particular  person,  may  be  put  as  part  of 
the  res  gestas;  I  do  not  speak  here  of  declarations  after  suit  brought, 
such  may  in  some  cases  be  evidence,  but  are  more  objectionable. 

As  I  understand  the  case,  Judge  Brown  had  proved  that  he,  as 
agent  of  Colonel  Campbell,  had  leased  the  land  in  question  to 
D.  Clingan,  but  that  it  was  by  parol ;  plaintiff  offered  to  prove,  by 
Doctor  Mitcheltree,  that  Clingan  said  he  held  the  land  for  himself, 
and  was  to  have  one  hundred  acres  of  it,  by  an  agreement  with 
Tenbrook.  This  was  objected  to,  but  admitted.  I  have  been  un- 
able to  discover  why  the  declarations  of  a  deceased  tenant,  as  to 
whom  he  held  under,  were  rejected,  and  the  declarations  of  a  liv- 
ing tenant,  as  to  his  tenure,  were  received;  it  is  not  stated  whether 
these  declarations  were  made  while  he  was  tenant  or  since;  if  in- 
tended to  contradict  the  testimony  of  Judge  Brown,  D.  Clingan 
should  have  been  examined  on  oath;  if  he  is  really  a  party  entitled 
to  one  hundred  acres  if  plaintiff  recover,  it  is  offering  the  declara- 
tions of  a  party  interested,  as  evidence  for  himself;  if  he  threw  off 
his  connection  with  Campbell  and  Brown,  he,  if  examined,  could 
prove  that  he  gave  notice  of  this.  Although  I  cannot  say  it  would 
not  be  evidence,  under  any  circumstances,  there  does  not  appear 
enough  in  the  statement  of  the  facts  to  say  it  was  properly  ad- 
mitted. 

The  next  bill  of  exceptions,  is  to  the  admission  of  two  letters  of 
D  Clingan,  of  dates  of  the  23d  of  June  1827,  and  of  the  30th  of 
June  1830,  from  D.  Clingan  to  the  plaintiff;  of  these  it  is  sufficient 
to  say,  that  if  a  written  lease,  duly  proved,  from  Campbell,  or  his 
agent,  to  Clingan,  had  been  produced,  his  attornment  to  another 
would  be  simply  void,  and  give  no  right  to  that  other,  unless  after 
great  lapse  of  time,  such  attornment,  if  known  to  his  former  land- 
lord, and  nothing  done,  no  rent  demanded,  and  no  measures  to 
remove  him,  for  twenty -one  years,  might  have  had  a  decisive  effect 
on  the  cause.  As  no  written  lease  to  Clingan  was,  as  I  understand 
the  case,  produced,  I  do  not  see  how  the  court  could  refuse  per- 
mitting them  to  go  to  the  jury,  with  instruction,  that  if  they  found 
that  Clingan  was  the  tenant  of  Campbell,  they  could  have  no  effect 
in  favour  of  Tenbrook. 

Error  is  also  assigned  in  the  answer  to  certain  points  submitted 
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by  the  plaintiff's  second  point.  The  court  answer  the  plaintiff's 
second  point, "  that  unless  there  was  evidence,  proving  under  whom 
Nicholas  Walker  took  possession  of  the  land,  his  possession  can- 
not be  tacked  to  the  possession  of  Byers  and  Clingan."  As  the 
court  rejected  all  evidence  offered  on  the  subject,  of  the  nature  of 
Walker's  possession,  we  cannot  know  what  the  proof  will  be.  If 
he  took  possession  under  Campbell,  or  with  knowledge  of  Camp- 
bell's claim,  and  a  declared  intention  to  become  his  tenant,  or  if  he 
took  possession,  ignorant  of  Campbell's  title,  but  afterwards  be- 
came his  tenant,  his  possession  may  be  united  to  that  of  subsequent 
tenants,  from  the  one  period  or  the  other,  according  to  the  proof. 

On  the  third  point,  the  court  say,  "  if  the  jury  are  satisfied  that 
Sophia  Becker  became  a  feme  covert,  in  1804,  by  her  marriage 
with  Richard  Tenbrook,  the  statute  of  limitations,  has  not  begun 
to  run.  The  possession  here  commences  with  the  possession  of 
Byers,  and  long  before,  that  she  was  a  feme  covert,  and  within  the 
proviso  in  the  4th  section  of  the  act  of  limitations,  of  1785."  It 
is  evident  the  possession  of  defendant  may  be  ascertained  to  be  at 
an  earlier  date.  But  this  opinion  brings  into  view  an  important 
question  on  this  statute.  All  the  decisions  of  the  courts  in  Eng- 
land say  there  can  be  no  successive  disabilities.  I  am  aware  that 
some  elementary  writers  have  said  that  there  may  be  successive 
disabilities  in  the  same  person,  though  they  all  admit  there  cannot 
be  in  different  persons.  Blanchard  on  Limitations,  cites  no  deci- 
sion for  this  opinion,  and  I  have  not  found  any.  The  general  law 
in  England,  as  to  successive  disabilities,  will  be  found  in  Doe  v. 
Jesson,  6  East  80,  and  4  Taunton  829,  where  it  is  said,  if  there 
be,  in  all,  twenty  years  adverse  possession,  no  successive  disabili- 
ties have  any  effect;  such  construction  cannot  be  given  to  these 
acts,  as  that  by  successive  disabilities  they  may  not  operate  for  a 
century. 

This  matter  has  been  considered,  4  Mass.  Rep.  182;  3  Johns. 
Chan.  129;  18  Johns.  Rep.  40;  and  in  this  state,  Thompson  and 
others  v.  Smith,  7  Serg.  8?  Rawle  209;  and  the  decision  in  these 
courts  has  been,  that  the  statute  provides  for  only  one  disability, 
viz.  when  the  estate  first  descends,  and  makes  no  exception  for  any 
subsequent  disability,  either  in  the  same  or  a  different  person.  In 
the  case  in  7  Serg.  4*  Rawle,  the  estate  descended  to  two  infant 
daughters,  both  of  whom  married  under  twenty -one,  and  did  not 
bring  ejectments  until  more  than  ten  years  after  they  were  of  the 
age  of  twenty-one  years;  and  further,  it  appears  the  adverse  pos- 
session was  taken  some  years  after  the  death  of  their  father;  it 
does  not  appear  whether  before  or  after  their  marriage.  Nor  on 
the  principles  of  that  decision  was  it  material.  The  act  saves  the 
estate  in  no  disability  except  the  one  expressly  mentioned,  when  it 
first  descends  or  accrues.  In  Culler  v.  Matser,  13  Serg.  4*  Rawle 
356,  it  is  said,  if  husband  and  wife  are  disseised,  and  no  suit  for 
twenty-one  years,  both  are  barred.  It  is  true  that  is  a  barring  of 
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her  dower,  but  I  apprehend  it  would  be  so  if  the  land  had  been  in  her 
right.  The  statute  makes  no  exception  for  her  in  such  a  case,  and 
it  is  said  that  from  Stowel  v.  Zouch,  in  Plowden,  the  courts  have 
in  no  case  extended  the  saving  clause  beyond  the  cases  mentioned 
in  the  act.  There  is  error  in  this  part  of  the  charge. 

The  plaintiff  who  claims  the  benefit  of  any  one  of  the  excep- 
tions, must  prove  all  the  facts  necessary  to  bring  him  within  the 
exception.  I  do  not  know  that  it  will  be  material,  but  if  it  is, 
plaintiff  must  prove  whether  she  was  twenty-one  years  of  age 
when  she  was  married. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Ong  against  Campbell. 


A  party  to  an  agreement  may  resist  the  specific  execution  of  it,  because  of  a  waiver 
of  it  by  parol,  or  by  acts  of  the  other  party,  which  induce  a  presumption  of  abandon- 
ment. 

A  vendee,  by  parol,  of  land,  stipulated,  as  the  consideration  of  his  purchase,  to  extin- 
guish a  mortgage  which  was  an  incumbrance  upon  the  title;  instead  of  which,  he  pur- 
chased an  assignment  of  it,  and  after  ejectment  brought  against  him  by  the  vendor,  he 
brought  suit  upon  the  mortgage.  Held,  that  he  thereby  consented  to  treat  the  contract 
as  at  an  end,  and  the  plaintiff  was  entitled  to  recover. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

This  was  an  action  of  ejectment  by  Jesse  Ong  against  William 
Campbell  and  John  Shaner  for  the  undivided  three-eighth  parts  of 
nine  acres  of  land  and  salt-works. 

The  legal  title  to  the  three-eighths  for  which  the  ejectment  was 
brought,  was  in  the  plaintiff,  and  the  other  five-eighths  were  in  the 
defendants. 

The  proof  was,  that  in  the  spring  of  1827,  the  plaintiff  by  parol, 
sold  his  interest  in  the  land  and  works  to  the  defendant,  Campbell, 
in  consideration  that  he  would  pay  a  mortgage  of  Jesse  Ong  to 
John  B.  M'Grew.  The  defendants  went  into  possession  of  the 
premises,  in  pursuance  of  the  contract,  and  made  some  improve- 
ments; afterwards,  in  June  1828,  William  Campbell  purchased  an 
assignment  of  the  mortgage  by  M'Grew  to  himself,  and,  after  this 
ejectment  was  brought  by  Ong,  sued  the  mortgage. 

The  counsel  for  the  plaintiff  then  requested  the  court  to  charge 
the  jury,  as  follows: 

1st.  That  Campbell  having  taken  from  John  B.  M'Grew,  the 
mortgagee,  an  assignment  of  the  mortgage  and  bonds,  subject  to 
the  equity  of  redemption  of  Ong,  on  the  13th  of  June  1828,  and 
having  sued  out  a  scire  facias  on  said  mortgage  against  Ong,  set- 
ting forth  on  the  record,  that  the  mortgage  debt  was  then  due  and 
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unsatisfied,  is  estopped  from  alleging  now,  that  he,  Campbell,  paid 
the  mortgage  debt  to  M'Grew  for  Ong,  in  performance  of  a  parol 
contract  entered  into  between  him  and  Ong,  more  than  a  year  pre- 
vious to  the  assignment,  by  the  terms  of  which,  Campbell  agreed 
to  pay  off  the  mortgage  debt  to  M'Grew  for  Ong,  and  he  was  to 
convey  his  interest  in  the  land  in  dispute,  to  Campbell  in  fee. 

2d.  That  Campbell  having  the  mortgage  and  bonds  in  his  pos- 
session, for  upwards  of  seven  years  before  the  bringing  of  this  suit, 
without  ever  offering  to  release  Ong  or  cancel  the  bonds  and  mort- 
gage, is  evidence  of  a  recision  of  the  alleged  contract  on  the  part  of 
Campbell. 

The  court  answered  to  plaintiff's  first  point. 

1st.  We  think  that  this  point  has  been  sufficiently  met  by  the  ob- 
servation of  the  court  in  the  preceding  charge.  But  to  prevent  any 
misapprehension  upon  the  subject,  we  instruct  you,  that  if  you  are 
satisfied  from  the  evidence,  that  there  was  a  parol  sale  in  the  spring 
of  1827,  by  Ong  to  Campbell,  of  his  interest  in  the  salt-works,  fol- 
lowed by  Campbell  taking  possession  of  the  premises,  boring  the 
salt  well  deeper,  rendering  it  much  more  valuable,  and  making 
other  repairs  and  improvements  upon  the  property,  disclosing  such 
a  case  as  is  not  within  the  statute  of  frauds,  and  that  his  object  in 
taking  the  assignment  referred  to,  and  instituting  the  action  of  scire 
facias  on  the  mortgage,  was  intended  merely  to  complete  his  title 
by  procuring  the  legal  estate,  and  not  to  pursue  Ong  for  any  of 
M'Grew's  debt  which  might  remain,  nor  to  disaffirm  the  contract 
with  Ong,  then  he  is  not  estopped  in  the  present  action  from  setting 
up  the  parol  contract.  If  he  intended  by  these  proceedings  to  dis- 
affirm the  contract,  then  the  plaintiff  has  a  right  to  say  that  it  has 
been  rescinded. 

2d.  No  demand  of  the  bonds  or  mortgage  having  been  made  on 
Campbell  by  Ong,  we  will  not  instruct  you  that  the  retention  of  the 
bonds  and  mortgage  are  conclusive  evidence  of  a  recision  of  the 
contract;  but  it  is  a  circumstance  amongst  others,  from  which  the 
jury  may  draw  an  inference  of  that  kind. 

Verdict  and  judgment  for  the  defendants. 

Beaver,  for  plaintiff  in  error. 

All  the  authorities  agree,  that  a  substantial  part  performance  of 
a  parol  agreement,  for  the  purchase  and  sale  of  lands,  will  take  the 
case  out  of  the  statute  of  frauds  In  cases  where  the  vendor  seeks 
a  specific  execution  of  such  an  agreement,  delivery  of  possession, 
and  incurring  expense  and  trouble  to  enable  him  to  complete  his 
agreement,  is  necessarily  a  sufficient  part  performance,  as  in  the 
case  of  Miller  v.  Hower,  2  Rawle  53.  But  a  vendee  to  elude  the 
operation  of  the  statute,  must  rely  on  a  substantial  part  perform- 
ance of  the  agreement  according  to  its  terms.  1  Fonbl.  163.  The 
acts  done  by  the  vendee,  must  constitute  substantial  evidence  of 
vi. — 2  z 
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the  bargain,  1  Pow.  Con.  300,  1  Smith's  Laws  395,  and  be  such 
as  would  not  have  been  done,  unless  on  account  of  the  agreement, 
and  with  a  view  to  perform  it.  Cook  v.  Tombs,  2  Anstr.  424, 
G  miter  v.Halsey,  Jlmb.  586.  The  past  performance  must  unequivo- 
cally refer  to,  and  result  from  the  agreement,  and  must  be  such  as, 
that  the  party  would  suffer  an  injury  amounting  to  fraud  by  the 
refusal  of  the  other  party  to  execute  the  agreement.  Clinan  v.  Cook, 
1  Sho.  fy  Lefr.  41;  Philips  v.  Thompson,  1  Johns.  Ch.  Rep.  131;  2 
Johns.  Ch.  Rep.  Ill;  14  Ves.  386;  4  Kent's  Com.  450,  451.  The 
act  relied  on  as  part  performance,  must  not  be  voluntary  merely, 
but  must  constitute  satisfactory  evidence  of  the  particular  agree- 
ment alleged;  2  Bro.  C.  C.  140;  1  Johns.  Ch.  Rep.  131;  for  if  the 
act  be  merely  introductory  or  ancillary  to  the  agreement,  it  is  within 
the  statute  of  frauds,  1  Bro.  C.  C.  412;  2  Bro.  C.  C.  559;  1  Madd. 
Ch.  301;  2  Stark.  Ev.  601 ;  3  Atk.  4;  M'Farland  v.  Hall,  3  Watts 
37;  Peifer  v.  Landis,  1  Watts  392;  and  it  is  only  in  such  cases, 
where  no  adequate  redress  can  be  made  short  of  a  specific  execu- 
tion of  the  agreement,  that  the  title  to  lands  ought  to  be  considered 
as  having  passed  under  a  parol  agreement.  Eckert  et  al.  v. 
Eckert,  3  Penns.  Rep.  362;  Galbraith  v  Galbraith,  5  Watts  146. 

The  agreement  alleged  by  defendants,  has  not  been  substantially 
executed.  Campbell's  purchase  of  the  mortgage  debt  was  volun- 
tary, or  at  most,  only  introductory  and  ancillary  to  the  agreement; 
it  is  not  evidence  in  the  slightest  degree  of  the  agreement,  nor  does 
it  refer  to,  or  result  from  the  agreement  set  up  by  him.  Campbell 
cannot  suffer  any  injury  whatever,  from  Ong's  refusal  to  execute 
the  alleged  agreement;  he  never  gave  Ong  a  farthing,  as  a  conside- 
ration for  the  agreement,  nor  has  he  acted  upon  the  faith  of  Ong's 
promise.  Campbell  has  the  legal  means  in  his  power,  to  procure 
from  Ong  adequate  redress  by  suit,  upon  the  bonds  and  mortgage, 
of  which  he  has  availed  himself,  inasmuch,  as  there  is  a  suit  on  the 
mortgage  by  Campbell,  as  assignee  of  the  mortgagee  now  pending 
against  Ong. 

Campbell's  possession  is  entitled  to  no  weight;  he  was  a  tenant 
in  common  with  Ong  in  the  premises;  he  was  therefore  in  posses- 
sion under  that  right;  M'Masters  v.  Bell,  2  Penns.  Rep.  183;  Smith 
ex  dem.  Teller  v.  Bartis,  6  Johns.  Rep.  197;  for,  in  order  to  give  the 
circumstance  of  possession  any  weight,  it  must  be  a  possession  de- 
livered pursuant  to  the  parol  agreement,  which  cannot  be  accounted 
for  in  any  other  way  than  supposing  the  agreement  to  have  been 
made.  Jones  v.  Peterman,  5  &erg.  fy  Ratvle  543. 

There  is  no  rule  better  established  than,  that  every  agreement, 
to  merit  the  interposition  of  a  court  of  equity  in  its  favour,  must  be 
fair,  just,  reasonable,  certain  in  all  its  parts,  mutual,  made  upon  a 
good  or  valuable  consideration,  consistent  with  the  general  policy 
of  a  well  regulated  society,  and  free  from  fraud,  circumvention  and 
surprise.  Campbell's  case  does  not  come  within  this  rule. 

The  settled  practice  of  the  supreme  court  is,  to  proceed  on  equity 
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principles.  Ebert  v.  Wood,  1  Binn.  217.  And  to  enforce  the  spe- 
cific execution  of  agreements,  for  the  sale  and  purchase  of  lands, 
whenever  a  court  of  chancery  would  sustain  a  bill  for  that  purpose. 
Henderson  v.  Hays,  2  fVatts  148.  But  a  court  of  equity  would 
not  decree  a  conveyance  from  Ong  to  Campbell  on  the  facts  of  this 
case,  because  the  agreement  is  uncertain,  wants  mutuality  and  a 
consideration  to  support  it,  nor  is  the  case,  as  presented  by  Campbell 
himself,  free  from  fraud,  circumvention  and  surprise.  The  agree- 
ment alleged  by  Campbell  is,  that  Ong  was  to  convey  his  interest 
in  the  salt-works  to  Campbell,  and  Campbell  was  to  give  up  an 
article,  and  pay  a  debt  for  Ong  due  to  John  B.  M'Grew.  Whether 
the  article  was  of  any  value  or  not,  or  whether  it  was,  or  was  not, 
given  up  according  to  agreement,  does  not  appear;  but  as  it  was 
part  of  the  consideration  of  the  agreement,  it  was  incumbent  on 
Campbell  to  show  what  it  was,  and  prove  that  it  was  given  up  to 
Ong.  On  the  1st  of  April  1827,  the  mortgage  debt  and  interest, 
was  419  dollars  36  cents,  which  sum  Campbell  alleged  he  agreed 
to  pay  to  Ong's  creditor.  On  the  13th  of  June  1828,  the  sum  of 
446  dollars  71  cents,  was  due  on  the  mortgage,  at  which  time, 
Campbell  took  an  assignment  of  the  mortgage  and  the  bonds,  in 
consideration  of  319  dollars,  and  in  the  assignment  expressly  stipu- 
lates that  he  holds  the  premises  assigned  to  him,  subject  neverthe- 
less to  the  rights  and  equity  of  redemption  of  Jesse  Ong,  his  heirs 
and  assigns,  and  to  November  term  1835,  sued  out  a  scire  facias 
on  the  mortgage  against  Ong.  A  court  of  chancery  would  not 
compel  Ong  to  convey,  since  Campbell  by  his  own  showing,  has 
fraudulently  evaded  his  agreement;  Ong's  debt  is  not  paid,  his  lia- 
bility is  not  abated,  Campbell's  conduct  is  a  legal  abandonment  of 
his  agreement,  otherwise  he  perpetrated  a  gross  fraud  on  Ong's 
creditor.  In  either  aspect  of  the  case,  Campbell  is  not  entitled  to 
the  interposition  of  a  court  of  equity  in  his  favour,  for  it  is  a  rule  of 
that  court,  that  relief  will  not  be  given  to  a  party,  who  is  chargeable 
Avith  unfair  conduct  in  relation  to  the  contract  he  seeks  to  enforce. 
Thompson  v.  Todd,  1  Peters's  Rep.  380,  385.  Before  the  legal 
title  of  the  plaintiff  could  be  considered  as  having  passed  under  the 
agreement,  it  was  indispensably  necessary  that  Campbell  should 
have  done  every  thing  on  his  part  necessary  to  be  done,  in  order  to 
obtain  a  decree  for  specific  performance,  7  Serg.  <§*  Rawle  298;  5 
Binn.  105,  in  which  he  has  substantially  failed;  therefore  for  want 
of  equity,  the  case  is  not  taken  out  of  the  statute  of  frauds. 

The  court  below  erred  in  charging  the  jury,  that  the  statute  for 
the  prevention  of  frauds  and  perjuries,  was  "  qualified  and  re- 
strained by  judicial  construction;"  that,  "if  the  jury  believed 
the  defendants  had  made  out  their  case;  that  they  had  established 
the  contract;  possession  taken  under  the  contract,  and  improve- 
ments of  value  to  the  property  made;"  then  the  jury  should  render 
their  verdict  for  the  defendants,  unless  the  contract  had  been  sub- 
sequently rescinded.  The  charge  refers  both  the  law  and  the  fact 
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to  the  jury,  and  is,  therefore,  erroneous.  It  was  the  duty  of  the 
court  to  decide  upon  the  legal  effect  of  the  assignment,  by  J.  B. 
M'Grew  to  Campbell,  and  Campbell's  subsequent  suits  against 
Ong  on  the  mortgage,  and  to  instruct  the  jury,  as  matter  of  law, 
whether  Campbell  was,  or  was  not  estopped  from  alleging,  that 
he,  Campbell,  had  paid  the  mortgage  debt  to  M'Grew  for  Ong,  in 
performance  of  a  parol  agreement  with  Ong,  for  that  purpose. 
But  the  court  submitted  the  construction  of  the  deed  of  assignment, 
and  the  record  of  the  scire  facias  suit  on  the  mortgage,  to  the  jury 
as  a  question  of  fact,  contingent  upon  the  intention  of  Campbell, 
which  was  error.  Welsh  v.  Duson,  3  Binn.  337.  The  court  fur- 
ther instructed  the  jury,  "if  Campbell's  object,  in  taking  the 
assignment  of  the  mortgage  and  bonds,  was  merely  to  keep  him- 
self safe,  that  he  did  not  intend  to  coerce  payment  of  the  money,  that 
the  scire  facias  on  the  mortgage,  which  is  purely  a  proceeding  in  rem, 
and  could  not  affect  Ong's  other  property,  was  merely  with  a  view 
of  extinguishing  the  legal  title  of  Ong,  to  enable  him  to  make  title 
to  his  vendees,  and  not  to  disaffirm  the  contract,  we  think,  the  pro- 
ceedings would  not  amount  to  a  recision  of  the  contract.  But,  if  you 
believe  it  has  been  established,  he  should  retain  what  he  purchased, 
and  if  defence  is  made  in  the  mortgage  suit,  he  must  fail  in  that." 
This  part  of  the  charge  of  the  court,  is  also  erroneous;  Campbell 
having  made  his  election  of  the  remedy  to  which  he  was  entitled, 
he  was  bound  by  it,  and  the  court  should  have  so  instructed  the 
jury.  It  was  also  error,  to  tell  the  jury,  that  Campbell  must  fail 
in  his  suit  against  Ong  on  the  mortgage,  if  Ong  made  a  defence. 

The  answer  to  plaintiff's  first  point,  submits  the  law  and  the 
fact  to  the  jury,  to  be  decided  by  them. 

Whatever  Campbell's  secret  intention  may  have  been,  that  in- 
tention must  give  way  to  the  legal  intent. 

The  court  submitted  to  the  determination  of  the  jury,  destitute 
of  evidence,  material  facts,  as  facts,  which  might  nevertheless  be 
found,  which  was  an  encouragement  to  the  jury  to  err.  Stouffer 
v.  Latshaw,  2  Watts  166;  Carpenter  v.  Moyer,  5  Watts  485. 

H.  D.  Foster  and  Kvhns,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  defendants'  remedy  in  equity,  would  be  by 
bill  for  an  injunction  in  the  nature  of  specific  performance,  Eden 
on  Injunctions  32;  for,  though  the  books  mention,  as  instances  of 
it,  injunctions  to  restrain  ejectments  against  tenants  holding  by 
agreement  for  a  lease,  the  cases  are  identical  in  principle.  The 
cause  stands,  therefore,  as  it  would  stand  before  a  chancellor,  on  a 
bill  by  the  defendant  for  specific  performance.  Now  it  is  settled, 
that  an  agreement  may  be  resisted  for  a  waiver  of  it  by  parol,  or 
by  acts  which  induce  a  presumption  of  abandonment.  1  Madd. 
Ch,  407,  8.  Thus,  even  dormancy  of  the  contract  precludes  a 
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party  from  insisting  on  it;  much  more  so,  does  trifling  with  it,  or 
reluctance  to  perform  it;  and,  indeed,  any  act  inconsistent  with  it, 
is  a  waiver  of  it.     Besides,  a  party  calling  for  performance,  makes 
performance  on  his  own  part,  or  tender  of  it,  a  condition  prece- 
dent:  and  how   stands  the  cause   with  these   principles?     The 
defendant  went  into  possession  under  a  purchase,  and,  to  enable 
the  plaintiff  to  execute  it,  stipulated  to  extinguish  a  mortgage 
which  was  an  incumbrance  on  the  title;  instead  of  which,  he  pur- 
chased an  assignment  of  it,  and  holds  it,  not  only  unextinguished, 
but  in  active  operation.     It  will  not  be  pretended,  that  this  was 
performance  to  the  letter;  and  it  is  equally  clear,  that  the  mortgage 
was  kept  on  foot  for  something  different  from  performance  in  sub- 
stance.    It  is  in  vain  to  say,  he  holds  it  as  security  for  what  he 
paid  for  it.     His  stipulated  security  was  the  contract  and  its  means 
of  enforcement.     He  undertook  to  abide  by  it  implicitly;  and  it 
exacted  a  thing  from  him,  for  which  there  was  to  be  no  equiva- 
lent.    There  is,  indeed,  a  class  of  cases,  in  which  specific  perform- 
ance is  decreed  on  principles  of  compensation  and  indemnity  for  a 
variance  from  the  description  of  the  estate  sold ;  with  this  limita- 
tion, however,  that  there  be  not  a  substantial  variance  from  the 
contract;  but  in  Drewe  v.  Hanson,  6  Fes.  675,  Lord  Eldon  inti- 
mated, and  in  Alley  v.  Deschamps,  1 3    Ves.  228,  Lord  Erskine 
asserted,  that  even  in  this  particular,  the  doctrine  had  been  carried 
too  far.     There  the  party  incautiously  promised  what,  it  happened, 
he  could  not  exactly  perform;  but  no  case  dispenses  with  exact 
performance  by  one  who  has  power  to  perform,  and  refuses  to 
exert  it,  insisting  that  something  else  than  performance  be  taken 
for  it.     It  is  immaterial,  therefore,  that  the  mortgage,  in  the  defend- 
ants' hands,  was  not  an  obstacle  to  a  conveyance  in  confirmation 
of  the  title:  it  is  enough,  that  the  plaintiff  had  required,  and  the 
defendant  had  promised,  that  it  should  be  put  entirely  out  of  the 
way.     That  the  plaintiff  should  be  exposed  to  it  as  an  instrument 
of  compulsion,  is  inconsistent  with  the  form,  as  well  as  the  sub- 
stance of  the  agreement.     We  know  not,  whether  it  contains  a 
covenant  for  payment ;  but  the  bonds  which  were  assigned  with  it, 
and  are  in  legal  contemplation  a  part  of  it,  were  attended  with  the 
same  effect:  and  the  defendant  procured  them,  for  what?     Cer- 
tainly not  to  get  them  out  of  the  way  of  the  contract.     He  assumed 
an  attitude  of  resistance  by  the  very  act.     But  to  insure  the  assis- 
tance of  a  chancellor,  requires  an  observance  of  the  contract  in 
spirit  and  in  truth ;  and  the  defendant  could  riot,  consistently  with 
it,  so  take  his  measures  as  to  appear  in  the  garb  of  a  purchaser  and 
mortgagee  at  the  same  time,  and  demand  a  conveyance  or  the 
debt,  as  the  purchase  should  turn  out  to  be  a  good  or  bad  one.     It 
may  be,  that  the  fraudulent  procurement  of  the  mortgage  and  per- 
sonal securities,  would  preclude  him  from  using  them;  but  as  a 
purchaser  has  a  right  to  insist  on  a  legal  title  because  it  is  his 
bargain,  so  has  the  plaintiff  a  right  to  insist  on  a  legal  extinguish- 


398  SUPREME  COURT  [Pittsburgh 

[Ong  v.  Campbell.] 

ment.  Though  the  defendant  could  not  enforce  the  mortgage 
against  the  terms  of  his  agreement,  the  procurement  of  it  was  an 
act  of  such  faithlessness,  as  would  at  once  determine  a  chancellor 
to  withhold  his  assistance  from  him.  The  procurement  of  it,  how- 
ever, is  not  all.  He  has  proceeded  on  it  since  the  institution  of  the 
present  suit;  and  it  is  unimportant,  that  he  did  so  only,  when  the 
plaintiff  had  disaffirmed  the  purchase  by  an  action  inconsistent 
with  it.  By  closing  with  him  on  his  own  terms,  the  defendant 
consented  to  treat  the  contract  as  at  an  end.  It  is  impossible  to 
say,  that  a  measure  whose  tendency  is  to  put  the  title  beyond  the 
plaintiff's  control,  can  be  subordinate  to  specific  execution.  It  was 
a  false  move,  and  a  fatal  one,  even  had  the  game  not  been  lost; 
nor  does  the  fact,  that  it  was  made  subsequently  to  the  action, 
preclude  the  plaintiff  from  taking  advantage  of  it.  It  is  not  a  part 
of  the  title  which  has  sprung  into  existence  since  the  action,  but  a 
circumstance  to  rebut  an  equity  set  up  in  derogation  of  the  title ; 
and  a  chancellor,  guided  by  discretion  in  the  use  of  his  extraordi- 
nary powers,  would  disregard  the  time  when  a  party  seeking 
reconciliation  with  the  contract  had  repudiated  it.  Even  at  law, 
acts  done  since  the  last  continuance,  may  be  pleaded  in  bar;  but  to 
say  nothing  about  the  inadmissibility  of  a  special  plea  in  ejectment, 
there  can  be  no  such  thing  by  a  plaintiff.  The  case  is,  undoubt- 
edly, not  within  the  statute  of  frauds;  but  on  the  ground  indicated, 
the  defendant,  whatever  be  his  rights  as  a  mortgagee,  is  precluded 
from  calling  for  specific  performance. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Tarbox  against  Hays. 

The  validity  of  a  judgment  of  a  justice  of  the  peace  cannot  be  impeached  in  a  col- 
lateral action.  In  an  action  of  replevin,  for  goods  sold  by  authority  of  an  execution 
upon  the  judgment  of  a  justice,  that  judgment  cannot  be  impeached,  although  the 
plaintiff  was  the  purchaser  of  the  goods,  and  the  defendant  in  the  action  of  replevin. 

ERROR  to  the  common  pleas  of  Warren  county. 

Edmund  Adams  and  Elias  Hays  against  Asa  P.  Tarbox  and 
David  Gress.  This  was  an  action  of  replevin,  for  twenty-four 
thousand  feet  of  boards  and  two  thousand  shingles. 

It  was  admittted  that  the  plaintiffs  had  been  the  original  owners 
of  the  property.  The  defendants  then  gave  in  evidence,  the  tran- 
script of  a  judgment  of  a  justice  of  the  peace,  at  the  suit  of  Tar- 
box against  Adams  and  Hays,  for  52  dollars,  an  execution  there- 
upon and  a  levy  and  sale  of  the  property  in  dispute  to  Tarbox. 

The  plaintiffs  offered  in  evidence,  the  original  summons  issued 
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by  the  justice,  and  to  prove  that  the  judgment  was  obtained  by 
fraud  and  without  notice  to  the  defendants;  that  when  the  sum- 
mons was  issued  and  served,  one  of  the  defendants  resided  in 
M'Kean  county,  and  that  the  other  had  gone  to  his  residence  in 
New  York;  that  Tarbox  knew  this,  and  directed  the  constable  to 
leave  a  copy  of  the  summons  at  his  (Tarbox's)  house;  that  Adams 
had  formerly  lived  in  that  house,  before  Tarbox  moved  there,  and 
that  Hays  had  boarded  there  with  Tarbox,  but  had  gone  to  New 
York  about  a  week  before  the  service. 

The  defendants  objected  to  the  evidence,  but  the  court  overruled 
the  objection,  and  sealed  a  bill  of  exceptions. 

The  evidence  was  given,  and  the  court  charged  the  jury,  that 
the  judgment  was  illegal  and  void,  and  that  the  defendant,  Tarbox, 
could  not  protect  himself  in  the  possession  of  property  thus  fraudu- 
lently obtained.  Verdict  for  plaintiff. 

Pearson  and  Strttthers,  for  plaintiifin  error,  cited  4  Watts  183; 
3  Penns.  Rep.  98;  Ibid.  234;  1  Pick.  435;  3  Johns.  Rep.  157;  1 
Johns.  Chan.  320;  8  Mass.  435;  17  Mass.  237;  Ibid.  394;  14 
Mass.  496;  11  Mass.  507;  13  Mass.  264;  IS  Mass.  435;  4  Mass. 
382;  7  Mass.  399;  9  Mass.  124;  Ibid.  143;  11  Mass.  227;  15 
Mass.  185;  2  Dull.  231;  7  Term  Rep.  269;  4  Watts  190. 

Galbreath,  for  defendant  in  error,  cited  8  Wend.  569;  3  Penns. 
Rep.  75;  2  Watts  180;  Ibid.  354;  7  Serg.  $  Rawle  230;  Ibid. 
369;  10  Serg.  $>  Rawle  242;  4  Watts  426. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  is  an  action  of  replevin,  for  a  quantity  of 
boards  and  shingles,  in  which,  the  plaintiffs  showed  that  they  were 
the  original  owners  of  the  property.  The  defendants  claimed  un- 
der a  sale  of  the  property  by  the  constable,  on  an  execution  issued 
by  a  magistrate,  upon  a  judgment  recovered  before  him,  in  July 
1831,  by  the  defendant,  Tarbox,  against  the  plaintiffs,  Adams  and 
Hays.  The  plaintiffs  in  reply,  allege,  that  the  judgment  was  ob- 
tained without  service  of  process  or  notice,  and,  therefore,  the  pro- 
ceedings must  be  deemed  a  nullity,  and  no  title  passed  by  the  con- 
stable's sale. 

To  substantiate  their  allegation,  the  plaintiffs  called  the  constable 
and  other  witnesses,  who  proved  that  Tarbox  brought  the  sum- 
mons to  the  constable's  house,  and  directed  him  to  serve  it  by 
leaving  it  at  his  (Tarbox's)  house,  where  Hays  had  been  boarding, 
but  was  gone,  about  a  week  previous,  to  New  York,  where  he  re- 
sided, and  whence  he  returned,  in  October  following.  That  Adams 
lived  in  M'Kean  county,  to  \vhich  he  had  moved,  in  April  1830. 
The  summons  was  endorsed  by  the  constable,  Messenger,  "  copy 
of  summons  left  at  the  house  where  one  of  the  defendants,  Hays, 
has  been  boarding  a  short  time  ago."  The  magistrate  then  entered 
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on  his  docket,  "summoned  by  Messenger,  served  on  oath,  by 
copy,"  and  rendered  judgment.  This  evidence  does  not  support 
the  plaintiffs'  allegation ;  for  whatever  might  be  our  opinion,  if  the 
case  stood  simply  on  the  return  of  the  constable,  and  the  parol  evi- 
dence, yet  to  aver  that  there  was  not  service  on  the  defendants,  is 
to  contradict  the  record  of  the  magistrate,  and  thus  by  matter  de- 
hors  to  destroy  the  truth  and  validity  of  the  proceedings  of  a  ju- 
dicial officer  in  a  matter  in  which  the  acts  of  assembly  give  him 
jurisdiction.  Whether  there  was  legal  service  or  not,  was  a  matter 
he  was  directly  required  to  examine  and  adjudicate  upon,  before 
proceeding  in  the  suit.  His  record  shows,  that  he  has  decided, 
that  there  was  a  copy  duly  served;  and  that  decision  and  the  judg- 
ment rendered  thereon,  must  be  deemed  conclusive  in  a  subsequent 
collateral  proceeding  between  the  same  parties.  In  Field  v.  Gibbs, 
1  Peters 's  Rep.  155,  to  an  action  of  debt  in  the  circuit  court  of  New 
Jersey,  on  a  judgment  obtained  against  the  defendant,  in  the  com- 
mon pleas  of  Philadelphia,  one  of  the  defendants  pleaded,  that  no 
process  had  been  served  upon  him,  and  that  he  never  appeared  to 
the  suit,  to  which  the  plaintiff  demurred,  and  it  appearing  by  the 
record,  that  there  had  been  a  general  appearance  by  attorney,  and 
pleas  entered  by  both,  it  was  held  that  the  plea  was  bad.  So, 
here,  by  the  entry  of  the  magistrate  on  his  record,  it  appears,  that 
the  process  was  served,  and  it  is  not  competent  to  the  defendants, 
collaterally,  and  in  a  subsequent  proceeding,  to  travel  into  parol 
evidence,  to  contradict  the  averment  of  the  record,  and  to  show 
that  in  reality,  the  process  was  never  served. 

But  even  if  the  proceeding  and  judgment  before  the  magistrate 
were  irregular  and  voidable,  so  that  the  judgment  might  have  been 
reversed  on  error  or  certiorari,  or  vacated  on  motion,  it  by  no 
means  follows,  that  the  title  to  goods  previously  sold,  under  the  exe- 
cution, would  be  thereby  divested.  The  general  rule  has  long  been 
established,  that  the  sale  by  the  sheriff  of  the  goods  or  chattels  of 
the  defendant,  taken  on  a  fieri  facias,  conveys  an  indefeasible 
title  to  the  vendee;  so,  that  if  the  writ  be  altogether  irregular 
and  unauthorized,  and  afterwards  vacated,  the  defendant  shall 
not  be  restored  to  his  goods.  His  remedy  is  to  have  restitution  of 
the  money  levied,  but  not  of  the  goods  themselves.  5  Rep.  90  j 
Dyer  363;  1  Maule  $  Sel.  425;  Wats.  Sheriff  188,  214;  Br. 
Trespass,  pi.  23S,  cites  22  *flss.  64;  20  Vin.  Mr.  493;  Jeans  v. 
Wilkins,  1  Vez.  195;  Small  v.  Woods,  1  Ld.  Raym.  252; 
Marshalsea  Case,  10  Rep.  76;  Martin  v.  Rex,  6  S?rg.  8?  Rawle 
296;  Lewis  v.  Smith,  2  Serg.  8?  Raivle  156;  8  Rep.  126.  So  ne- 
cessary is  this  rule  to  the  encouragement  and  security  of  purchasers, 
and  to  the  protection  of  the  interests  of  defendants  themselves,  that 
our  early  acts  of  assembly,  when  they  declared  lands  to  be  chat- 
tels, for  payment  of  debts,  and  subjected  them  to  sale  on  execution, 
applied  the  same  principle  to  them.  And  there  is  no  difference, 
whether  the  purchaser  be  the  plaintiff  or  a  third  person;  they  stand 
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in  the  same  situation  where,  as  with  us,  sales  on  execution  are 
made  by  public  vendue.     1  Rawle  223;  2  Watts  147. 

The  only  exception  to  the  general  rule  above  stated  is,  when  the 
court,  from  which  the  writ  issued,  had  no  jurisdiction,  or  the  goods 
are  the  goods  of  a  stranger.  6  Binn.  2;  5  Barn.  8?  Md.  826; 
Wats.  Sheriff '188.  In  these  cases  the  authority  of  the  court  or 
officer  is  an  usurped  one,  and  their  acts  are  to  be  considered  as  the 
acts  of  strangers,  and  as  utterly  null  and  void.  Here  the  goods 
were  not  the  goods  of  a  stranger;  nor  is  there  any  ground  for  say- 
ing that  the  magistrate  had  no  jurisdiction.  The  acts  of  assembly 
gave  him  jurisdiction  over  the  demand.  When  a  magistrate,  or  a 
party,  or  a  constable,  is  guilty  of  misconduct,  he  is  responsible  for 
his  own  acts  in  a  personal  action  against  him.  Trespass  lies  after 
the  judgment  has  been  vacated,  though  not  before.  1  Ld.  Rayrn. 
309;  1  Lev.  195.  Case  would  lie  for  fraud  and  practice  to  the  in- 
jury of  a  party.  A  certiorari  would  lie  to  reverse  the  proceedings 
even,  perhaps,  after  the  twenty  days,  if  it  appeared  that  the  de- 
fendant had  no  notice  within  that  time.  1  Jlshm.  135.  Or  the 
magistrate  may  open  the  judgment.  Ibid.  149.  But,  however 
defective,  illegal,  or  irregular  the  judgment  may  be,  yet  if  rendered 
by  a  court  having  jurisdiction,  and  a  sale  takes  place  by  execution 
thereon,  the  title  passes.  And  here  the  defendants,  without  revers- 
ing the  judgment,  cannot  be  put  in  a  better  situation  than  they 
would  have  been  if  they  had  reversed  it. 

It  is  alleged  that  the  plaintiff  was  guilty  of  fraud,  in  obtaining 
the  judgment,  and,  therefore,  it  is  inferred,  that  it  is  an  absolute 
nullity.  The  evidence  by  no  means  shows  satisfactorily,  that  an 
imposition  was  practised  on  the  magistrate.  The  constable's  re- 
turn stated,  what  the  parol  proof  makes  out,  as  to  Hays,  and  there 
was  no  return  at  all,  as  to  Adams.  It  is  no  more  than  attributing 
to  the  magistrate,  that  common  care  and  prudence  which  the  law 
presumes  in  all  judicial  proceedings,  if  we  infer,  that  he  had  evi- 
dence to  satisfy  him  of  the  fact  before  he  adjudicated  that  the  sum- 
mons was  served.  What  that  evidence  was,  we  know  not,  nor  is 
the  magistrate  now  a  party.  If  the  judgment  was  even  illegally 
obtained,  the  defendants  were  bound  to  take  advantage  of  it  by  a 
regular  course  of  proceeding,  and  cannot  question  the  proceeding 
collaterally.  Every  irregular  and  illegal  proceeding  may,  in  a 
certain  sense,  be  said  to  be  in  franc/em  legis;  but  it  is  not  that 
which  one  party  to  a  former  suit  can  aver  in  a  subsequent 
collateral  proceeding,  in  order  to  destroy  a  record  of  a  judgment. 
If  this  could  be  done,  every  irregularity  in  a  party,  constable, 
or  magistrate,  would  be  termed  fraud,  and  the  judgments  and 
proceedings  overhauled  and  re-examined,  and  averred  to  be  void 
and  of  no  effect.  The  consequences  would  be  serious  indeed, 
and  the  doctrine  is  opposed  to  every  principle  of  the  law.  1  Pick. 
438;  6  Pick.  247;  12  John*.  Rep.  434;  5  Wend.  161;  6  Wend. 
447.  It  is  only  third  persons,  who,  not  having  any  mode  of 
vi. — 3  A 
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reversing  or  setting  aside  a  judgment,  by  writ  of  error  or  other- 
wise, may  aver,  that  it  was  obtained  or  kept  on  foot  by  collusion 
between  the  parties,  to  their  injury,  and  in  such  case  the  judgment 
is  binding  between  the  parties,  though  as  to  others  of  no  eifect. 
Fermor's  Case,  3  Rep. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Holsey  against  Trevillo. 

One  who  is  special  bail  may  depute  another  to  execute  a  bail  piece  for  him ;  or  one 
of  two  special  bail  may  depute  the  other  to  execute  it. 

One  who  is  in  the  custody  of  his  special  bail  upon  a  bail-piece  from  a  justice  of  the 
peace  of  New  Jersey,  cannot  be  arrested  in  Pennsylvania  and  taken  out  of  the  custody 
of  his  bail  by  authority  of  a  capias  ad  respondendum. 

The  writ  of  habeas  corpus  may  issue  at  the  instance  of  any  one  who  claims  a  right 
to  the  custody  of  the  person  restrained  or  taken  from  him. 

HABEAS  CORPUS  returnable  before  the  judges  of  the  su- 
preme court.  The  facts  are  stated  in  the  opinion  of  the  court. 

M'Candless,  for  the  relator,  cited  3  Conn.  Rep.  84;  7  Johns. 
Rep.  145;  8  Pick.  138;  6  Mod.  231;  Highm.  71,  198;  3  Binn. 
404;  7  Wheat.  38. 

Watts,  contra,  cited  1  Watts  66. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  matter  came  before  the  court  under  the  fol- 
lowing circumstances,  and  on  the  facts  stated.  The  relator  showed 
a  bail  piece,  duly  certified,  from  the  inferior  court  of  common  pleas 
of  Essex  county,  New  Jersey,  in  a  suit  of  R.  W.  against  A.  R. 
Woolley,  in  which  suit  the  relator,  Smith  Holsey,  and  J.  Allen, 
were  bound  as  special  bail  for  the  said  A.  R.  Woolley,  who  was  a 
citizen  of  Kentucky.  The  relator  had  met  A.  R.  Woolley  on  his 
road  to  Jersey,  and  by  virtue  of  his  bail  piece,  had  him  in  custody 
at  Pittsburgh:  he  was  taken  from  the  custody  of  his  bail  by  E. 
Trevillo.  On  the  return  to  the  writ  of  habeas  corpus,  the  sheriff 
returned  that  he  had  arrested  Mr  Woolley  on  a  capias  ad  respon- 
dendum, issued  by  the  administrators  of  0.  Ormsby,  deceased,  in 
which  bail  was  required  in  3000  dollars.  This  writ,  it  was  con- 
ceded, issued  after  the  bail  arrived,  with  his  principal,  in  this  city; 
and  on  it  he  was  taken  from  the  custody  of  the  bail,  who  sued  out 
this  writ. 

Smith  Holsey  had  also  a  regular  deputation  from  J.  Allen,  the 
other  special  bail.  It  seems  settled  that  special  bail  may  depute 
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another  to  act  for  him  in  executing  a  bail  piece;  3  Conn.  Rep.  84; 
7  Johns.  Rep.  145;  but  I  take  it  where  there  are  two  persons  spe- 
cial bail,  one  may  take  out  a  bail  piece,  and  bring  and  surrender 
his  principal  in  discharge  of  his  bail;  or  at  all  events,  in  discharge 
of  himself. 

The  writ  of  habeas  corpus  may  issue  at  the  instance  of  the  party 
restrained  of  his  liberty,  or  at  the  instance  of  any  other  person 
who  has  a  right  to  the  custody  of  such  person;  and  the  English 
books  abound  with  cases  of  habeas  corpus  at  the  instance  of  special 
bail;  and  this,  in  civil  cases,  is  matter  of  course.  When  confined 
on  a  criminal  charge,  it  must  be  on  motion;  but  in  either  case  it  is 
not  matter  of  favour,  but  ex  debito  justitise.  7  Dnrn.  &/•  East  222. 
If  sentenced  to  transportation,  and  on  board  the  ship  ready  to  sail, 
the  court,  instead  of  granting  the  habeas  corpus,  will  at  once  order 
an  exoneretur  to  be  entered.  See  Highmore  on  Bail,  71-199; 
and  Petersdorfon  Bail,  404—408. 

The  authorities  cited,  and  which  will  be  cited,  show  that  the 
power  of  the  special  bail  over  the  principal  is  very  great:  they  may 
arrest  in  the  night;  on  Sunday;  may  force  his  doors;  and  in  case 
of  resistance,  use  any  force  necessary  to  overcome  the  resistance: 
and  it  is  reasonable  that  the  law  should  have  been  so  settled;  for 
where  one  person  is  bound  to  produce,  at  the  legal  period,  another, 
or  be  liable  to  pay  a  debt  for  him,  he  ought,  in  justice,  to  be  able 
to  enforce  appearance :  if  it  were  not  so,  many  good  and  honest 
men  would  not  get  bail,  and  lose  the  benefit  of  their  labour  and 
exertions  to  meet  the  debt  at  the  period  when  the  law  will  enforce 
payment. 

In  England,  however,  the  government  is  one;  and  the  cases  I 
have  found  in  their  books  are  such,  that  the  suit  in  which  bail  has 
been  entered,  and  the  charge  on  which  the  person  is  confined,  is  in 
some  court  within  the  jurisdiction  of  the  king's  bench,  of  which 
alone  I  have  spoken,  and  the  power  of  which  is  very  much  the 
same  as  that  of  this  court  within  this  state. 

In  the  United  States,  the  citizens  of  every  state  are  constantly 
passing  to  other  states;  and  many  have  contracts  and  liabilities  in 
several  states :  hence  a  man  may  be  sued  and  give  special  bail  in 
one  state,  and  before  that  suit  is  ended  become  indebted  in  another 
state,  and  arrested  and  confined,  or  give  special  bail  there;  and  this 
presents  a  case,  perhaps,  different  from  what  is  found  in  the  English 
books. 

Taking  into  view  our  general  and  separate  state  governments, 
the  jurisdiction  of  the  several  courts  is  such,  that  we  need  not 
expect  to  find,  out  of  our  Union,  decisions  in  point  in  all  cases.  If 
we  look  to  the  constitution  of  the  United  States,  we  find,  "that  full 
faith  and  credit  shall  be  given,  in  each  state,  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other  state,"  &c.  With- 
out pretending  to  state  the  effect  of  this  provision  in  all  cases,  it 
may  have  some  bearing  on  a  case  like  the  present;  and  the  harmony 
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of  the  Union  might  be  endangered  if  any  one  state  should  become 
a  city  of  refuge  to  the  debtors  of  all  other  states;  and  if  crossing  the 
line  of  any  state  should  secure  any  principal  debtor  from  his  special 
bail.  It  has  been  said  the  bail  has  the  principal  on  a  string,  and 
may  pull  it  when  he  pleases.  I  do  not  believe  that  legal  rights  are 
made  clear  by  metaphors,  or  comparison  with  material  things.  It 
seems  settled,  that  either  by  the  nature  of  the  agreement  or  by  the 
operation  of  law  on  the  agreement,  the  bail  has  rights  over  the  per- 
sonal liberty  of  the  principal,  of  the  most  positive  kind,  and  that  a 
sheriff  is  bound  to  assist  in  enforcing  them ;  and  we  have  authority 
for  saying  this  right  of  bail  extends  beyond  the  state  in  which  bail 
was  entered.  7  Jo/ins.  Rep.,  above  cited;  and  Commonwealth  v. 
Bricket,  8  Pick.  1 38. 

This  matter  is  not  new  in  this  state:  2  Yeales  263:  as  early  as 
1798  a  habeas  corpus  issued  to  the  keeper  of  the  prison  in  Phila- 
delphia, who  returned  he  held  the  prisoner  on  two  several  writs  of 
capias  as  mesne  processes,  one  of  which  had  been  executed  before 
the  bail  came  from  Virginia  with  his  bail  piece.  The  case  is  not 
very  distinctly  stated;  but  the  court  say,  "  in  the  relation  in  which 
the  several  states  composing  the  union  stand  to  each  other,  the  bail 
in  a  suit  entered  in  another  state  have  a  right  to  seize  and  take  the 
principal  in  a  sister  state,  provided  it  does  not  interfere  with  the 
interests  of  other  persons  who  have  arrested  such  principal.  But 
where  actions  have  been  brought  against  the  party  previous  to  such 
seizure,  the  same  right  does  not  exist."  I  then  understand  the  case 
that  the  debtor  had  been  arrested  and  was  in  custody  of  the  sheriff 
here  before  the  seizure  on  the  bail  piece,  and  for  that  reason  was 
not  delivered  to  his  bail. 

See  also  3  Yeates  37,  where  the  right  of  bail  in  another  state  to 
take  the  principal  here  is  again  recognized;  but  the  right  to  remove 
him  was  suspended  until  the  sentence  of  a  court  martial,  passed 
against  him,  was  executed. 

The  case  in  1  Watts  66,  which  has  been  cited  on  the  other  side, 
does  not  apply.  There  is  no  objection  here  to  the  capias  issued  at 
the  suit  of  Ormsby's  administrators:  it  is  not  because  the  writ  or 
the  arrest  on  it  were,  in  themselves,  irregular  or  informal,  that  a 
discharge  from  it  is  asked ;  but  because  Mr  Woolley  was  in  the 
custody  of  the  law  of  another  state  at  the  time  of  the  arrest.  The 
rights  of  the  relator  under  the  laws  of  New  Jersey  in  such  case,  have 
been  recognized  in  other  states,  and  in  this  state.  If  this  were  not 
so,  a  prisoner  under  a  bail  piece  could  make  a  purchase  at  any 
house  where  he  stopped,  and  refuse  to  pay,  and  be  arrested  and 
taken  from  his  bail. 

This  opinion  is  not  to  be  understood  as  going  beyond  the  case 
before  us,  of  a  bail  piece  from  another  state,  and  the  principal  seized 
and  in  custody  under  it,  and  afterwards  a  capias  issued  and  an 
arrest  of  him  while  in  custody  of  his  bail. 

Mr  Woolley  is  relieved  from  the  custody  of  the  sheriff,  that  his 
bail  may  proceed  with  him. 
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Kerr  against  Gilmore. 

The  execution  and  delivery  of  a  deed  of  conveyance  of  land,  and  at  the  same  date, 
the  execution  and  delivery  of  a  defeasance  by  the  grantee,  shall  be  construed  to  be  a 
mortgage;  and  upon  the  trial  of  an  ejectment  for  the  land,  it  is  not  competent  for  the 
grantee  to  prove  that  the  conveyance  was  executed  and  delivered  before  the  defeasance, 
which  was  a  subsequent  and  independent  agreement;  and  that  the  transaction  was 
intended  by  the  parties  to  be  an  absolute  sale,  if  the  consideration  money  were  not 
repaid  within  the  time  specified. 

ERROR  to  the  district  court  of  JlllK^he.ny  county. 

Ejectment  by  James  Kerr  against  William  Gilmore  and  others. 

The  plaintiffs  below,  Joseph  Gilmore  and  Joseph  Figley,  claimed 
three-eighth  parts  of  a  tract  of  land,  admitted  to  have,  at  one  time, 
been  the  property  of  John  Gilmore,  deceased.  The  parts  in  dis- 
pute became  vested  in  Joseph  and  Benjamin  Gilmore,  by  descent 
and  by  purchase  of  one  eighth.  Joseph  and  Benjamin  Gilmore, 
together  with  the  widow  of  John  Gilmore,  deceased,  on  the  8th  of 
June  1827,  conveyed  three-eighths  of  the  whole  tract  by  deed,  with 
special,  and  also  with  general  warranty  to  James  Kerr,  in  conside- 
ration of  the  said  430  dollars.  The  wives  of  the  grantors  did  not 
join  in  this  deed,  nor  were  they  mentioned  in  it.  The  witnesses  to 
this  deed,  were  J.  Craighead  and  A.  Craighead.  Plaintiffs  also 
gave  in  evidence,  a  paper  as  follows:  whereas,  I,  James  Kerr  of 
the  township  of  Elizabeth,  in  the  county  of  Allegheny,  have  this 
day  purchased  of  Ann  Armstrong,  Benjamin  Gilmore  and  Joseph 
Gilmore,  three-eighths  of  one  hundred  and  forty-seven  and  a  half 
acres  of  land,  which  descended  to  them  by  the  death  of  John  Gil- 
more,  former  husband  of  said  Ann  Armstrong,  and  father  of  Ben- 
jamin and  Joseph,  for  the  consideration  of  430  dollars.  Now,  pro- 
vided the  aforesaid  Armstrong  and  Gil  mores  do  refund  me  my 
money  with  interest,  and  pay  me  for  all  trouble  and  expense  I  may 
be  at,  respecting  said  land,  within  one  year  from  this  date,  then, 
and  in  that  case,  I  obligate  myself  to  convey  back  the  said  three- 
eighths  of  said  land,  unto  the  said  Gilmores,  and  for  the  true  per- 
formance of  the  same,  I  bind  myself,  my  heirs,  executors  and  ad- 
ministrators; as  witness  my  hand  and  seal  the  8th  of  June,  1827. 
(Signed)  JAMES  KERR,  [L.  s.] 

Test. — J.  Craighead,  A.  Craighead. 

The  plaintiffs  also  showed  conveyances  in  1835  and  1836,  from 
Joseph  and  from  Benjamin  Gilmore  to  them.  They  called  wit- 
nesses as  to  the  value  of  the  land,  and  proved  a  tender  of  the  money 
to  defendant  and  his  refusal. 

Defendant  then  called  J.  Craighead,  Esq.,  who  testified;  I  know 
the  land,  though  not  particularly  acquainted  with  the  soil.  On  the 
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deed  being  shown  to  him,  he  said,  this  deed  was  executed  before 
me ;  it  was  written  by  Joseph  Vankirk.  The  parties  came  before 
me  to  execute  and  acknowledge  it.  The  defeasance  shown  to  the 
witness,  who  says,  "  this  is  my  writing." 

The  defendants  offer  to  prove  by  this  witness,  what  occurred  at 
the  time  of  the  execution  of  the  deed ;  that  the  same  was  executed 
before  the  paper,  purporting  to  be  a  defeasance,  was  written;  that 
after  the  execution  of  the  deed,  some  one  of  the  parties  suggested 
that  it  would  be  a  benefit  to  have  the  privilege  of  repurchasing  the 
land;  that  they  agreed  they  should  have  one  year  to  repurchase 
the  same;  that  witness  put  the  agreement  in  writing;  that  nothing 
of  this  kind  was  said  until  after  the  deed  had  been  executed ;  that 
all  parties  spoke  of  it  as  a  sale  to  the  defendant;  that  previous  to 
the  sale  to  defendant,  the  Gilmores  had  offered  to  sell  to  others; 
that  they  were  anxious  to  sell,  and  had  offered  the  land  for  a  less 
price  than  defendant  paid  for  it;  that  defendant  was  not  in  the 
habit  of  lending  money,  and  that  the  price  paid  was  equal  to  the 
value  of  the  land. 

To  all  this  the  plaintiff  objected,  that  the  testimony  was  irrele- 
vant and  tended  to  contradict  the  written  contract  of  the  parties. 
The  court  overruled  the  testimony,  and  sealed  a  bill  of  exceptions. 

There  was  other  testimony;  value  of  land  was  proved  to  be  about 
10  dollars  per  acre;  and  certain  instruments  of  writing,  being  re- 
leases or  confirmations,  but  not  so  specific  as  to  be  easily  desig- 
nated as  to  its  object  or  effect.  The  charge  of  the  court  (Grier, 
president)  was  in  favour  of  the  plaintiff;  that  the  deed  and  defea- 
sance of  the  same  date  constituted  a  mortgage. 

The  only  error  assigned,  was  the  rejection  of  the  testimony  above 
stated. 

Shaler,  for  plaintiff  in  error,  cited  2  Ball  8>-  Beatty  274;  2  Ed- 
wards''s  Rep.  138;  7  Cranch  2 18;  2  Call  428;  J,  J.  Marshdl 
114;  1  ./?.  R.  Marshdl  170,  178. 

Veech  and  Forward,  for  defendants  in  error,  cited  3  Watts  188. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — Originally,  it  would  seem  that  what  are  now  called 
mortgages,  whether  contained  in  one  instrument,  or  divided  into 
an  absolute  deed  and  a  defeasance  on  a  separate  paper,  were  con- 
sidered at  common  law  as  sales  on  condition,  and  if  the  condition 
was  not  performed  at  the  day,  the  estate  became  absolute,  and 
could  never  be  recovered;  payment  or  tender  afterwards  were 
equally  unavailing;  and  perhaps  we  may  suppose  this  was  the 
intention  of  one  party,  and  the  terms  submitted  to  by  the  other 
under  the  infatuation  which  seems  at  all  times  to  have  cheered  the 
heart  of  the  debtor  with  a  hope  that  he  would  soon  be  able  to  pay. 
It  is  unnecessary  to  inquire  at  what  time,  and  by  what  gradations, 
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courts  of  chancery  took  cognizance  of,  and  relieved  the  debtor 
from  the  contracts  which  were  often  ruinously  hard.  The  courts 
of  law  at  length  took  notice  that  mortgages  were  only  securities 
for  money.  "  The  case  of  mortgages,"  says  Chancellor  Kent,  "  is 
one  of  the  most  splendid  instances,  in  the  history  of  our  jurispru- 
dence, of  the  triumph  of  equitable  principles  over  technical  rules, 
and  the  homage  which  those  principles  have  received  by  their 
adoption  in  courts  of  law."  4  Kent's  Com.  158,  2d  ed.;  see  also 
Story's  Eg.  tit.  Mortgages,  vol.  2,  270;  et  seq.  The  books  just 
cited,  will  refer  the  reader  to  most  of  the  cases.  The  result  seems 
to  be,  in  the  opinion  of  those  distinguished  writers,  the  same  which 
this  court  had  early  arrived  at,  and  uniformly  adhered  to,  as  the 
true  criterion  of  whether  a  paper,  or  two  or  more  papers,  amounted 
to  an  absolute  sale,  or  to  a  loan  of  money  and  a  pledge  of  land, 
to  secure  the  repayment.  1  Yeates  379;  5  Binn.  499;  9  Serg.  $• 
£awle432;  3  Watts. 

The  result  of  these  cases  seems  to  be,  that,  if  the  agreement  is 
in  substance  a  loan  of  money,  no  management  or  contrivance  of 
the  lender;  no  form  of  expression  in  the  instruments;  not  even 
dating  the  defeasance  several  days  after  the  deed;  not  even  the 
lender  uniformly  stating  that  he  will  not  have  a  mortgage,  will  avail. 
A  sale  in  form,  but  which,  in  fact  and  substance,  may  be  avoided, 
by  the  payment  of  money  within  a  given  time,  is,  and  will  be  held 
to  be  a  mortgage ;  if  a  mortgage  until  that  period  elapses,  it  must 
continue  a  mortgage,  until  lapse  of  time  or  some  other  matter 
changes  it. 

In  different  cases,  we  find  different  particulars  stated,  as  being 
criteria  by  which  to  distinguish,  whether  the  instrument  be  a 
mortgage,  or  an  absolute  sale.  Each  of  these  may  have  weight, 
but  it  is  not  safe  to  designate  the  insertion  or  omission  of  any 
one  clause  or  circumstance  as  conclusive,  for  that  would  be  adopted 
by  the  rapacious,  and  submitted  to  by  the  needy,  and  the  whole- 
some rules  now  established  would  become  useless.  The  cases, 
however,  seem  to  admit  the  possibility  of  a  deed  absolute  on  its 
face,  and  a  defeasant's  agreeing  to  reconvey  if  the  money  be  paid 
on  a  certain  time,  and  that  the  latter  may  be  unavailing,  unless  the 
money  be  paid  at  the  time  specified.  This,  however,  can,  as  I  appre- 
hend, only  occur,  where  the  contract  and  conveyance  were  clearly 
for  an  absolute  sale,  and  the  agreement  to  reconvey  a  subsequent 
and  distinct  matter,  not  in  the  contemplation  of  the  parties  when 
the  sale  was  made,  and  deed  delivered.  In  such  case,  the  agree- 
ment to  reconvey  will  amount  only  to  an  executory  agreement  to 
sell,  on  which  the  covenantee  may  have  an  action. 

The  authorities,  however,  say,  that  even  when  the  matter  as- 
sumes this  appearance,  the  courts  are  bound  to  scrutinize  the 
transaction  with  great  care,  and  to  be  watchful  that  it  was  not 
originally  a  loan  of  money;  and  when  we  consider,  that  many  of 
those  who  lend  are  astute  to  devise  some  mode  by  which  to  become 
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absolute  owners,  if  the  money  be  not  repaid  at  the  day,  this  cau- 
tion would  seem  to  be  necessary. 

The  offer  in  the  present  case,  assumes  the  appearance  of  making 
the  agreement  to  reconvey,  a  new  and  distinct  matter,  not  contem- 
plated, until  after  a  sale  had  been  agreed  on  and  completed.  It  is 
now  contended,  that  the  testimony  ought  to  have  been  heard,  and 
the  matter  on  the  evidence  left  to  the  jury  to  decide,  whether, 
under  all  the  evidence,  and  the  fair  inferences  from  it,  this  transac- 
tion was  in  substance  an  agreement  to  advance  money  on  an 
absolute  deed,  with  an  agreement  that  Gilmores  were  to  have  the 
land  back  on  repaying  the  money  within  a  year;  and  if  so,  the 
writings  and  agreement  were  in  iaw  and  equity  only  a  mortgage, 
and  this,  although  both  parties  had  agreed  that  the  deed  should  be 
absolute,  unless  the  money  was  repaid  within  a  year;  but  that  on 
the  other  hand,  if  the  transaction  was  a  bona  fide  sale,  at  first,  and 
so  completed  by  payment  of  the  money,  and  execution,  and  deli- 
very of  the  deed;  and  that  after  this  was  done,  and  without  any 
previous  understanding  or  agreement,  a  new  contract  was  made, 
by  which  Kerr  agreed  to  reconvey  on  the  terms  specified,  then  the 
deeds  do  not  amount  to  a  mortgage,  but  the  one  is  an  absolute  deed 
of  bargain  and  sale,  and  the  other  only  an  executory  agreement  to 
convey  on  certain  terms  therein  specified. 

All  the  cases  show,  that  all  the  circumstances  of  the  whole  trans- 
action are  inquired  into,  in  chancery,  and  in  our  own  courts;  and 
all  the  cases  show,  that  an  absolute  sale  and  defeasance  contained 
in  the  same  instrument,  must  be  a  mortgage,  and  nothing  but  a 
mortgage.  It  is  well  settled,  that  the  making  two  instruments,  a 
deed  and  a  defeasance,  at  the  same  time,  of  the  same  date,  leaves 
it  still  a  mortgage,  precisely,  as  if  both  were  in  the  same  instru- 
ment. 

If,  however,  we  should  once  admit,  that,  to  make  a  sale  abso- 
lute, and  the  land  irredeemable,  unless  the  money  be  repaid  at  the 
day,  nothing  more  was  necessary  than  to  tell  the  scrivener  to  write 
a  deed  of  conveyance,  and  insert  a  certain  sum  as  the  considera- 
tion; and  this  deed  being  executed,  to  then  tell  him  to  draw  a 
defeasance  by  which  the  deed  was  to  be  void,  or  a  reconvey- 
ance be  made,  if  the  money,  and  interest,  and  expenses  were 
repaid  at  a  given  day,  we  should  break  down  the  system  so 
well  established,  and  open  the  door  to  every  money  lender,  who 
was  disposed  to  take  advantage  of  the  needy  borrower.  I  repeat, 
that  almost  every  person  who  borrows,  feels  a  hope,  however  un- 
founded, that  he  will,  with  the  aid  of  a  little  money,  be  able  to 
retrieve  his  affairs,  and  repay  at  a  precise  time.  The  advantage 
taken  of  those  in  distress,  and  who  are  under  this  infatuation, 
induced  courts  and  legislatures  to  interfere;  and  long  and  uniform 
experience  has  sanctioned  the  interference,  and  established  the 
law  as  above  stated;  so  that  it  has  become  impossible  to  draw  any 
conveyance,  nay,  to  make  any  contract,  by  which  property  shall 
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be  redeemable  for  a  certain  period,  and  cease  to  be  so  after  that 
period  has  elapsed.  The  proof  was  full,  that  such  was  the  agree- 
ment of  both  parties,  in  Woods  v.  Colwell,  3  fVatts.  Yet  on  full 
consideration,  the  two  instruments,  though  the  defeasance  pur- 
ported to  be  executed  two  days  after  the  conveyance,  was  held  to 
amount  only  to  a  mortgage ;  here  the  deed  and  defeasance  were 
executed  on  the  same  day  and  hour,  before  the  same  witnesses, 
without  the  parties  having  separated.  If  a  case  can  occur,  where 
such  conveyance  and  defeasance  do  not  constitute  a  mortgage,  it 
must  be  one  in  which  some  time  has  elapsed,  some  circumstances 
have  occurred  to  satisfy  the  court  and  jury,  that  the  contracts 
were  really  separate,  that  the  first  was  always  intended  as  a  real 
actual  sale,  and  the  second  bargain  a  real  and  distinct  agreement 
to  purchase  again,  property  Avhich  had  once  been  actually  sold, 
but  the  two  bargains  cannot  be  made  in  the  same  hour  or  day,  nor 
evidenced  by  instruments  executed  as  these  were,  before  the  par- 
ties separated,  and  before  the  witnesses  to  the  first  instrument  left 
the  room,  or  any  new  information  had  been  communicated.  Where 
the  deed  and  defeasance  are  of  separate  and  different  dates,  they 
may  amount  to  a  mortgage  and  nothing  more.  Where  they  are 
of  the  same  date,  and  executed  at  the  same  meeting  of  the  parties, 
before  the  same  witnesses,  they  must  be  a  mortgage,  and  only  a 
mortgage,  or  there  will  be  no  more  mortgages. 

It  is  not  error  to  reject  that,  which  clearly  cannot  avail  the  party 
if  proved. 

KENNEDY,  J. — Mr  Butler,  Co.  L>'t.  205,  a,  note  96,  (1),  lays  it 
down  as  a  general  rule,  and  subject  to  very  few  exceptions,  that, 
wherever  a  conveyance  or  assignment  of  an  estate  is  originally 
intended  as  a  security  for  money,  whether  this  intention  appears 
from  the  deed  itself,  or  by  any  other  instrument,  it  is  always  con- 
sidered in  equity  as  a  mortgage,  and  redeemable,  even  though 
there  is  an  express  agreement  of  the  parties,  that  it  shall  not  be 
redeemable,  or  that  the  right  of  redemption  shall  be  confined  to  a 
particular  time,  or  to  a  particular  description  of  persons.  And 
after  mentioning  a  great  many  cases  in  support  of  the  rule,  he  ob- 
serves, "  In  many  of  these  cases,  the  courts  have  found  it  necessary 
not  only  to  apply  their  general  principles,  but  to  determine  the  fact 
whether  the  conveyance  was  intended  as  an  absolute  sale,  or  as  a 
security  for  money.  If  the  money  paid  by  the  grantee,  was  not  a 
fair  price  for  the  absolute  purchase  of  the  estate  conveyed  to  him; 
if  he  was  not  let  into  the  immediate  possession  of  the  estate;  if, 
instead  of  receiving  the  rents  for  his  own  benefit,  he  accounted  for 
them  to  the  grantor,  and  only  retained  the  amount  of  the  interest; 
and  if  the  expense  of  preparing  the  deed  of  conveyance  was  borne 
by  the  grantor,  (it  being  customary  in  England,  for  the  grantee  to 
defray  the  expense  of  preparing  the  deed  of  conveyance,  only  in 
the  case  of  an  absolute  sale;)  each  of  these  circumstances  has  been 
TI. — 3  B 
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considered  by  the  courts  as  tending  to  prove  that  the  conveyance 
was  intended  to  be  merely  pignoritious."     Also  the  want  of  a 
personal  security,  for  the  repayment  of  the  money,  has,  taken  in 
connection  with  other  circumstances,  been  regarded  as  tending  to 
show  that  a  defeasible  purchase,  and  not  a  mortgage  was  intended, 
but  this  circumstance  alone  has  never  been  held  sufficient  to  pre- 
vent a  redemption.    Miller  v.  Lees,  2  Jltk.  496;  Lawley  v.  Hooper, 
3  Atk.  280;  Floyer  v.  Lavington,  1  P.  Wins,  271-2;  King  v.  King, 
3  P.   Wins.   360      And  although   Lord  Redesdale,  in   Luky  v. 
O'Donnel,  2  Scho.  <§*  -Left.  470,  says,  that  it  "is  essential  to  a  loan 
that  the  money  is  in  all  events  to  be  repaid  with  interest  by  the 
borrower  himself,  or  out  of  his  funds,"  yet  this  does  not  militate 
against  the  proposition  that  the  want  of  a  personal  obligation  to 
repay,  is  not.  of  itself,  sufficient  to  prevent  a  redemption;. for  the 
mortgagee,  notwithstanding  his  inability  to  maintain  a  personal 
action  at  law,  or  bill  in  equity  for  want  of  a  note,  obligation,  or 
covenant,  to  repay  the   money,  still  has  his  remedy   by   eject- 
ment, whereby  he  may  recover  the  possession  of  the  mortgaged 
estate  on  default  of  payment.     Ho  well  v.  Price,  1  P.  Wms.  294. 
Or  he  may,  in  one  year  thereafter,  proceed  by  scire  facias,  under 
our  act  of  assembly,  to  recover  his  money,  with  interest,  by  a  judi- 
cial sale  of  the  estate,  and  thus  obtain  payment  out  of  the  funds 
of  the  debtor.     But,  that  the  mortgagee  should  have  a  remedy 
against  the  person  of  the  mortgagor  also,  in  order  to  make  the  con- 
veyance a  mortgage,  as  is  said  in  Conway's  executors  v.  Alexan- 
der, 7  Crunch  218,  is  more  than  I  can  assent  to;  for  the  operation 
of  such  a  principle  would  be  to  deprive  the  grantor  of  the  benefit 
of  redemption  in  those  cases  only,  where  upon  principles  of  natural 
justice,  his  claim  to  it,  independent  of  contract,  would  seem  to  be 
strongest,  upon  the  ground  of  the  amount  of  money  received  by 
him,  being  grossly  inadequate  to  a  fair  price  for  the  estate;  be- 
cause when  the  excess  of  the  value  of  the  estate  beyond  the  sum 
of  money  advanced  upon  it,  is  very  great,  there  is  no  occasion  for 
taking  personal  security;   and,  therefore,  those  are  the  cases  in 
which  it  is  most  likely  to  be  omitted;  so  that  the  result  of  such 
rule,  if  established,  would  seem  to  be  contrary  to  what  has  ob- 
tained generally  on  the  subject,  by  increasing  the  lender's  chance 
of  extraordinary  gain  in  an  inverse  ratio  to  his  risk  of  loss.     Be- 
sides, it  would  undoubtedly  be  at  variance  with  what  was  laid 
down  by  this  court,  in  Wharf  v.  Howell,  5  Binn.  499,  where  it 
was  held,  that  the  absence  of  a  covenant  or  other  personal  obli- 
gation to  pay  the  money  was  no  bar  to  a  redemption  of  the  estate. 
Mr  Wilmot,  in  his  Compend  on  Mortgages,  page  5,  has  adopted 
the  rule,  as  laid  down  by  Mr  Butler,  which  accords  not  only  with 
all  the  authorities  on  the  subject,  but  likewise  with  what  is  said  by 
Mr  Powell,  in  his  treatise  thereon,  who  gave  great  attention  to  the 
subject,  and  has  been  very  fully  sustained  by  his  late  editor,  Mr 
Coventry.     In  vol.  i.  pages  115  and  116,  he  says:  "  Every  contract 
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for  securing  of  money  by  the  conveyance  of  real  estate  to  the 
lender,  not  made  in  contemplation  of  an  eventual  arrangement  of 
property  is  in  equity  a  mortgage;  and  all  provisions  and  stipula- 
tions between  the  parties  tending  to  alter  in  any  subsequent  event 
the  original  nature  of  the  mortgaged  interest  or  prevent  the  re- 
demption of  the  estate  pledged,  upon  payment  of  the  money  bor- 
rowed with  interest,  are  void." 

From  what,  then,  would  seem  to  have  been  established  on  this 
subject  beyond  controversy,  it  is  perfectly  evident,  that  if  the  origi- 
nal contract,  under  which  the  estate  was  conveyed,  was  in  nowise 
connected  with  the  payment  of  money  or  the  performance  of  some 
collateral  act  or  matter,  but  confined  exclusively  to  the  absolute 
purchase  of  the  estate,  it  cannot  be  considered  a  mortgage.  And, 
though,  it  is  not  necessary,  in  order  to  constitute  a  mortgage,  that 
the  condition  or  defeasance  should  be  contained  in  the  deed  con- 
veying the  estate,  yet  it  is  indispensably  requisite,  I  apprehend,  if 
the  former  be  in  a  separate  instrument  or  deed,  that  both  should  be 
executed  at  the  same  instant,  or,  perhaps,  more  properly  speak- 
ing, in  fulfilment  of  the  same  original  agreement,  by  virtue 
whereof  their  execution  in  contemplation  of  law  will  be  made  to 
relate  to  the  same  instant  of  time;  so  that  both  shall  be  considered 
as  parts  of  the  same  act,  and  forming  but  one  disposition  in  regard 
to  the  estate. 

Mortgages  of  the  fee  in  real  estate,  it  must  be  observed,  were 
originally  made  either  by  executing  a  deed  of  feoffment,  containing 
the  condition  or  clause  of  defeasance,  or  else  by  executing  at  the 
same  time  with  the  first  a  separate  deed  containing  the  second. 
Bat  if  the  defeasance  was  executed  after  the  feoifment,  it  came  too 
late.  1  Powell  on  Mori.  4,  «,  (Coventry's  ed.;)  Co.  Lit.  236, 
b.  And  the  reason  assigned  is,  because  livery  of  seisin  or  corporal 
tradition  being  necessary  at  common  law  to  all  conveyances  of  land, 
no  mortgage  thereof  was  valid  unless  possession  was  also  delivered 
to  the  mortgagee;  and  the  livery  coram  paribus  in  such  case,  at- 
testing an  infeudation,  in  which  there  was  no  condition,  the  tenant 
must  hold  the  land  according  to  that  investiture,  which  was  abso- 
lute. But  notwithstanding  livery  of  seisin  or  corporal  tradition 
coram  paribus  is  now  done  away  with  by  statute,  and  the  deed  of 
defeasance  may  be  rendered  available,  so  as  to  make  the  deed  of 
conveyance,  though  executed  days  or  even  weeks  before  the  de- 
feasance, a  mortgage,  still  it  can  only  have  this  effect  when  it  is 
executed  in  pursuance  of  and  as  part  of  the  original  agreement, 
which  renders  the  whole  but  one  act,  in  law.  Upon  this  principle 
the  case  of  Lynch  v.  Dearth,  2  Penns.  Rep.  101,  was  decided.  In 
the  case  of  a  feoffment  or  other  conveyance,  when  the  estate  is 
executed,  it  must  be  made  at  the  same  time  that  the  principal  deed 
is  executed,  so  that  both  instruments  may  form  part  of  one  and  the 
same  assurance.  See  Mr  Rand's  note  to  his  edition  of  Poivell  on 
Mort.,  vol.  i.  351  a,  note  (1,)  or,  as  is  said  in  Folwell  v.  Forrest,  2 
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Saund.  48,  a,  "  at  the  same  instant."  It  is  likewise  there  laid 
down  by  Mr  Saunders,  "  that  in  the  feoffment  of  lands,  the  condi- 
tion must  be  contained  in  the  same  charter  of  feoffment,  or  in  ano- 
ther deed,  sealed  at  the  same  time  with  the  charter  of  feoffment; 
otherwise  the  condition  is  void,  because  in  a  feoffment  the  estate  in 
the  land  is  vested  and  executed  in  the  feoffee."  This  doctrine  is 
sustained  to  its  utmost  extent  in  Co.  Lit.  236,  6,  where  it  is  said, 
"  There  is  a  diversity  between  inheritances  extcitted  and  inherit- 
ances executory;  as  lands  executed  by  livery,  &c.,  cannot,  by  in- 
denture of  defeasance,  be  defeated  afterwards.  And  so  if  a  dis- 
seisee release  a  disseisor,  it  cannot  be  defeated  by  indenture  of 
defeasance  made  afterwards;  but  at  the  same  time  of  the  release 
or  feoffment,  &c.,  the  same  may  be  defeated  by  indenture  of  de- 
feasance; for  it  is  a  maxim  of  law,  quse  incontinent i  Jiunt  in  esse 
videntur."  And  even  where  the  thing  is  executory  in  its  com- 
mencement, it  cannot  be  defeated,  after  it  has  been  once  executed 
by  a  subsequent  defeasance.  Hoe's  Case,  5  Co.  90,  a,  Butler's  note 
(151;)  Co.  Lit.  237,  a.  And  in  Capleston  v.  Boxwill,  1  Chun. 
Ca.  1,  the  court  seem  to  have  doubted  the  propriety  of  decreeing  a 
redemption  where,  among  other  things,  evidence  rather  went  to 
show  that  the  power  to  redeem  grew  out  of  a  subsequent  agree- 
ment, which,  it  was  argued,  could  not  give  the  right;  because,  if  it 
were  a  mortgage,  it  must  be  so  ab  initio  on  the  original  agreement. 
1  Powell  on  Mort.  125,  a,  (Coventry's  ed.)  And  in  Barrell  v.  Sa- 
bine,  1  Vern.  268,  the  lord  keeper  being  satisfied  that  the  original 
agreement  was  for  an  absolute  purchase,  and  not  for  a  mortgage"; 
and  that  the  agreement,  if  made  at  all  for  a  reconveyance  of  the 
estate  upon  repayment  of  the  purchase  money  within  one  year, 
was  a  subsequent  agreement  between  the  parties,  therefore  refused 
to  decree  a  redemption. 

Now  in  the  case  before  us,  although  the  point  of  the  evidence 
offered  and  rejected  is  somewhat  loosely  stated,  and,  I  confess,  I 
am  a  little  inclined  to  believe,  from  this  circumstance,  that  it  would 
probably  have  weighed  nothing  with  the  jury  had  it  been  given, 
yet  it  is  plain  that  a  part  of  it  would  have  tended,  in  some  degree, 
if  admitted,  to  prove  that  the  deed  of  defeasance  was  executed  un- 
der an  agreement  entered  into  after  the  execution  of  the  deed  of 
conveyance  to  which  it  has  reference,  was  fully  completed ;  and  if 
this  fact  had  been  made  out  to  the  satisfaction  of  the  jury,  it  would 
have  changed  the  character  of  the  transaction  from  that  of  a  mort- 
gage, which  it  may  very  properly  be  considered,  judging  of  it  solely 
from  the  face  of  the  two  instruments,  to  that  of  an  absolute  purchase 
of  the  estate  by  Kerr,  and  an  agreement  made  by  him  afterwards 
for  the  resale  thereof;  for  if  the  execution  of  the  deed  by  Kerr, 
agreeing  to  reconvey,  formed  no  part  of  the  agreement  under  which 
the  deed  of  conveyance  was  made  to  him,  but  was  actually  exe- 
cuted by  him  in  pursuance  of  an  agreement  made  between  the 
parties  subsequently  to  the  delivery  of  the  deed  of  conveyance,  it 
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cannot,  according  to  the  principles  already  mentioned  and  most 
clearly  established,  as  I  conceive,  be  deemed  a  mortgage. 

The  evidence,  then,  if  it  tended  in  the  slightest  degree  to  prove 
that  the  conveyance  was  not  founded  upon  or  connected  with  a 
debt  or  loan  of  money,  and  given  as  a  security  for  the  payment 
thereof,  ought  to  have  been  received,  and  the  weight  and  credit  of 
it  left  to  the  jury,  who  alone  were  competent  to  judge  of  it  in  this 
respect.     This  was  a  most  important  fact,  which  was  directly  in- 
volved in  the  issue  joined,  and  had  it  been  clearly  established,  would 
have  removed  most  completely,  the  only  ground  of  presumption 
upon  which  the  two  instruments  per  se  can  be  construed  to  be  a 
mortgage.     If  the  evidence,  then,  would  have  had  such  tendency, 
why  should  it  not  have  been  received?     It  cannot  be  pretended 
that  its  tendency  was  to  alter,  contradict,  add  to,  or  diminish  the 
writings,  and  therefore  inadmissible ;  because  it  is  not  stated  nor 
averred  in  any  part  of  the  same,  that  the  conveyance  was  given  as 
a  security  to  repay  money  lent  or  a  debt  created  in  any  way:  that 
is  barely  a.  presumption,  which  the  law,  from  its  most  jealous  anx- 
iety to  protect  the  interests  of  debtors  from  oppression,  raises  in 
favour  of  the  grantor,  from  very  slight  circumstances;  as  those  of 
the  two  deeds  being  dated  on  the  same  day,  attested  by  the  same 
witnesses,  acknowledged  before  the  same  justice  of  the  peace,  and 
the  sum  of  money  to  be  repaid  with  interest  being  precisely  the 
same  with  that  mentioned  in  the  deed  of  conveyance  as  the  con- 
sideration of  it.     The  only  evidence,  then,  of  the  two  deeds  being, 
as  it  were,  bat  one  act,  and  amounting  only  to  a  mortgage,  is  the 
mere  coincidence  of  those  circumstances  which,  though  such  as 
usually  attend  the  execution  of  a  mortgage,  can  at  most  only  raise 
a  probability  of  the  fact  being  so,  that  there  was  a  loan  of  money, 
and  that  the  conveyance  was  taken  as  a  security  for  the  repayment 
of  it;  and  therefore,  from  its  being  only  probable  that  it  is  so,  parol 
as  well  as  other  evidence  tending  to  prove  the  contrary  is  clearly 
admissible.     Besides,  it  is  from  circumstances  which  are  almost 
invariably  established  by  parol  evidence,  that  courts  of  equity  fre- 
quently determine  whether  a  conveyance,  which  on  its  face  appears 
to  be  absolute,  shall  be  considered  as  an  unconditional  sale,  or  as  a 
security  for  money ;  and  if  the  latter,  therefore  a  mortgage :  as,  for 
instance,  if  the  money  paid  by  the  grantee  be  not  a  fan*  price  for 
.  the  purchase  of  the  absolute  estate  conveyed  to  him,  especially  if  it 
be  grossly  inadequate.     This  would  incline  the  court  to  consider  it 
a  mortgage.     Newcomb  v.  Bonham,  1  Vern,  232;  S.  C.  2  Ventr. 
364;  Barrell  v.  Sabine,  Ibid.  268.     Or  if  the  grantee  be  not  let  into 
possession  of  the  estate  immediately  after  the  pretended  purchase; 
if,  instead  of  receiving  the  rents  for  his  own  benefit,  he  accounts 
for  them  to  the  grantee,  and  only  retains  the  amount  of  the  interest; 
if  a  collateral  security,  as  a  bond,  judgment  or  warrant  of  attorney 
be  given  at  the  same  time  for  further  securing  the  supposed  pur- 
chase money.  2  Scho  Sf  Lefr.  393.     Or  if  the  expense  of  preparing 
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the  deed  be  borne  by  the  grantor:  each  of  these  circumstances, 
which  it  is  obvious,  from  their  nature,  cannot  be  proved  otherwise 
than  by  parol  evidence,  has  been  considered  by  a  court  of  equity 
as  tending  to  prove  that  the  conveyance  was  intended  as  a  security 
for  the  money  only,  and  not  as  an  absolute  sale.  Price  v.  Perry,  2 
Freem.  258;  Vernon  v.  Bethell,  2  Eden's  Ca,  110;  Harris  v. Harwell, 
Gild.  Equi.  C<i.  11.  And  accordingly  in  Wharf  v.  Howell,  5  Binn. 
503,  the  late  chief  justice,  in  delivering  the  opinion  of  this  court, 
says:  "The  intention  of  the  parties  is  to  be  discovered,  not  only 
from  the  writings,  but  from  extraneous  circumstances.  The  value 
of  the  property  is  an  important  consideration,  and  so  are  the  acts 
and  declarations  of  the  parties.  Cases  of  this  kind  are  generally 
decided  in  chancery,  and  the  chancellor  receives  evidence  of  matters 
not  appearing  on  the  writings.  We  have  no  chancery.  The 
court  and  jury  stand  in  the  place  of  the  chancellor.  Evidence  is 
given  to  the  jury,  who  decide  the  whole  matter  under  the  direction 
of  the  court  on  points  of  law."  And  in  Kunkle  v.  Wolfersberger,«n/e 
126,  decided  by  this  court  at  the  last  Harrisburg  term, these  principles 
were  not  only  exemplified  and  approved,  but  parol  evidence  was 
received  to  show  that  a  deed  of  conveyance,  absolute  in  its  terms, 
was  founded  upon  a  loan  of  money,  and  taken  by  the  grantee  to 
secure  the  repayment  of  it;  and  the  question  thereupon  submitted 
to  the  jury,  whether  it  was  not  a  mortgage,  without  any  thing  hav- 
ing been  reduced  to  writing  between  the  parties,  tending  to  prove 
that  there  was  any  agreement  for  a  redemption,  or  evidence  of  any 
kind  tending  to  prove  that  the  verbal  agreement  made  between  them 
for  a  redemption  should  be  reduced  to  writing;  which,  perhaps,  was 
carrying  the  principle  of  receiving  parol  evidence  to  the  utmost 
verge  of  our  civil  jurisprudence. 

The  cases,  however,  of  Maxwell  v.  Montacute,  Pre.  in  Ch.  526; 
Walker  v.  Walker,  2  Jltk  98;  and  Joynes  v.  Statham,  3  Mk.  388, seem 
to  establish  the  principle  that  parol  evidence  is  admissible  to  show 
and  explain  the  true  intention  and  purpose  of  the  parties,  in  order 
to  develop  the  real  character  of  the  transaction.  Seeing,  then,  that 
parol  evidence  is  admissible  to  show  that  a  deed  of  conveyance, 
appearing  on  its  face  to  be  an  absolute  purchase  of  the  estate,  was 
in  reality  only  intended  to  be  a  mortgage,  I  must  confess  that  I  am 
unable  to  discover  any  good  reason  why  the  same  species  of  evi- 
dence should  not  be  received  to  show  that  it  was  in  fact  an  absolute 
purchase  of  the  estate,  and  so  designed  by  the  parties  at  the  time 
of  the  execution  and  delivery  of  the  deed  of  conveyance.  That  was 
all  that  was  demanded  in  this  case,  but  it  was  refused;  and  it  does 
appear  to  me  that  the  court  below  erred  in  doing  so. 

It  is  said,  however,  in  support  of  the  decision  of  the  court  on 
this  point,  that  the  deed  of  defeasance,  made  by  Kerr,  appears  to 
have  been  executed  at  the  same  time  with  the  deed  of  convey- 
ance made  to  him,  and  therefore,  from  the  tenor  of  both  taken 
together,  they  constitute  only  a  mortgage,  and  must  be  so  consi- 
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dered.  To  this  conclusion,  there  can  be  no  objection,  as  long  as  it 
is  assumed  that  both  deeds  were  executed  at  what  the  law  consi- 
ders the  same  time.  I  have  already  shown,  that  the  only  circum- 
stances from  which  the  inference  can  be  drawn,  that  they  were 
executed  at  the  same  time,  are  those  which  are  evidenced  by  the 
deeds  themselves,  and  at  most  only  raise  a  probable  presumption 
of  the  fact  being  so.  There  is  certainly  no  pretence  for  saying 
that  the  presumption  here,  in  this  respect,  is  conclusive  or  equi- 
pollent to  the  presumptio  juris  et  de  jure  of  the  Roman  law.  It 
follows,  therefore,  of  necessity,  that  it  is  liable  to  be  rebutted,  by 
the  admission  of  any  evidence,  showing  that  the  two  deeds,  in  the 
eye  of  the  law,  were  not  executed  at  the  same  time.  If  the  agree- 
ment then,  for  the  repurchase  was  not  made  until  after  the  execu- 
tion of  the  deed  of  conveyance,  as  the  evidence,  offered  and 
rejected,  would  seem  to  import,  it  is  clear,  from  the  principles 
which  have  been  shown  to  exist  in  this  behalf,  that  it  ought  to 
have  been  admitted. 

Again,  it  is  said,  that  the  two  instruments  were  executed,  not 
only  on  the  same  day,  but  at  the  same  meeting  of  the  parties , 
which  the  evidence  offered  does  not  in  the  least  tend  to  disprove, 
but  on  the  contrary,  seems  plainly  to  admit,  and  therefore,  must  be 
regarded  in  law  as  having  been  executed  at  the  same  time,  and 
forming  but  one  instrument  between  them.  There  is  certainly  no 
authority,  and  perhaps,  less  reason,  if  possible,  for  saying  that 
because  these  instruments  were  executed  at  the  same  meeting  of 
the  parties,  that,  therefore,  either  the  one  or  the  other  of  them, 
shall  be  concluded  from  showing,  that  the  instrument  for  reconvey- 
ing  the  estate,  was,  in  point  of  fact,  executed  in  the  fulfilment  of  an 
agreement  made  between  them  after  the  first  instrument  convey- 
ing the  estate  had  been  completely  executed,  and  the  estate  vested 
under  it.  It  has  been  shown  already,  from  both  authority  and 
reason,  that  the  meaning  in  laiv,  of  instruments  of  writing  or 
deeds,  between  the  same  parties,  being  executed  at  the  same  time, 
is  where  they  are  executed  in  fulfilment  or  pursuance  of  one  and 
the  same  original  agreement;  for  otherwise,  it  is  impossible,  that 
they  can,  on  any  rational  principle,  be  considered  as  having  been 
executed  at  the  same  instant,  which  seems  to  be  what  is  required 
in  order  to  make  them  one  and  the  same  disposition  and  assurance 
of  the  estate.  I  do  not  see  how,  in  the  nature  of  things,  or  in 
reason,  the  circumstance,  of  the  whole  having  been  transacted  at 
the  same  meeting,  ought  to  give  it  a  fixed  and  determinate  cha- 
racter, that  shall  not  be  changed  or  varied  according  to  the  truth 
of  the  fact,  as  it  shall  be  shown  by  evidence  aliunJe.  For  twenty 
different  things,  even  between  the  same  parties,  not  having  the 
slightest  connection  with  each,  may  be  transacted  as  well  at  the 
same  meeting,  as  one  thing  only:  and  every  day's  observation  and 
experience  prove,  that  when  many  and  different  matters  are  so 
transacted,  the  effect  or  operation  of  each,  is  precisely  the  same,  as 
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if  they  had  been  done  singly,  at  as  many  different  meetings,  held 
specially  for  the  purpose  by  the  parties. 

If  the  circumstance  of  the  two  deeds  having  been  executed  at 
the  same  meeting  of  the  parties,  is  to  have  such  a  conclusive  effect, 
as  to  preclude  the  introduction  of  evidence,  to  show  that  in  truth, 
they  were  not  made  in  fulfilment  of  the  same  original  agreement, 
but,  that  the  deed,  containing  the  covenant  to  reconvey,  was  exe- 
cuted under  a  different  agreement  between  the  parties,  made  after 
the  execution  of  the  deed  of  conveyance,  and  not  even  thought  of, 
or  at  all  events  not  mentioned  before,  then  in  order  to  be  consis- 
tent, and  render  the  operation  of  the  principle  reciprocal,  it  would 
be  necessary  to  hold  all  evidence  incompetent,  which  would  tend 
to  control  the  presumption,  had  the  court  been  of  opinion,  from 
the  face  of  the  deeds,  that  it  was  in  favour  of  Kerr's  being  consi- 
dered an  absolute  purchaser  under  the  first  deed.  Suppose,  for 
instance,  it  had  appeared  from  the  deeds,  that  they  had  been  exe- 
cuted at  different  meetings,  held  on  the  same  day,  or  on  different 
days,  or  in  different  years,  and  the  court  had,  therefore,  thought  it 
probable,  and  accordingly  presumed  that  the  first  was  an  absolute 
purchase  of  the  estate,  and  the  second  an  agreement  for  a  re- 
purchase thereof;  and  the  grantor,  claiming  that  they  were  only 
intended  to  be  a  mortgage,  and  insisting  upon  his  right  to  redeem, 
had  offered  evidence  to  show,  that,  though  executed  at  different 
meetings  of  the  parties,  as  it  appeared  from  the  deeds,  yet  they 
were  both  executed  in  pursuance  of  one  and  the  same  original 
agreement,  in  order  to  secure  the  repayment  of  the  money  with 
interest,  mentioned  in  the  deed  of  conveyance,  which  was  lent 
at  the  time  by  the  grantee  to  the  grantor,  I  do  not  see  how  this 
evidence  could  have  been  received,  consistently  with  the  principle 
involved  in  the  decision  now  made.  But  to  reject  such  evidence, 
would  be  a  violation  so  palpable  of  the  rule  established  heretofore, 
in  relation  to  this  subject,  that  I  take  it  for  granted,  it  is  not  claimed: 
and  certainly  could  not  be  maintained  for  a  single  moment.  But 
does  it  not  go  to  show,  that  the  circumstance  of  the  deeds  being 
made  at  the  same  meeting  of  the  parties,  is  not,  and  never  could, 
with  consistency  and  a  proper  regard  for  truth,  have  been  made 
the  test  at  all,  and  much  less,  the  incontrovertible  test  of  their 
being  constituent  parts  merely,  of  one  and  the  same  act  or  assu- 
rance ?  Most  unquestionably,  it  does,  and  even  more;  for  it  also 
conduces  to  prove,  that  the  original  agreement  made  between  the 
parties,  is  the  only  safe  test  by  which  the  question  of  mortgage 
or  absolute  purchase  can  be  determined  arid  settled,  if  their  inten- 
tion is  to  be  regarded  in  putting  a  construction  upon  what  they 
have  done:  consequently,  in  order  that  such  test  may  be  had,  all 
evidence  offered  tending  to  show  the  terms,  object,  and  extent  of 
the  agreement,  ought  to  be  received.  Every  question  or  difficulty 
that  can  be  presented,  will  be  readily  solved  or  overcome  by  this 
test,  when  the  terms  and  extent  of  the  original  agreement,  are 
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clearly  and  distinctly  proved.  If,  that,  however,  cannot  be  done 
at  all  times,  through  a  defect  of  testimony,  it  cannot  be  imputed  to 
any  want  of  sufficiency  in  the  test  to  answer  its  end,  but  gene- 
rally to  inattention,  want  of  care  or  foresight  on  behalf  of  the 
parties  themselves.  When  this  is  the  case,  very  possibly  some 
injustice  may  prevail,  but  infinitely  less  than  must  necessarily 
result  from  the  adoption  of  a  rule,  as  a  guide  for  decision,  that 
would  under  any  circumstances  go  to  exclude  the  lawful  design 
and  intention  of  the  parties  from  being  made  known,  and  carried 
into  effect.  This  would  be,  to  prevent  the  truth  from  being  dis- 
closed, without  which,  it  is  utterly  impossible,  that  justice  can  be 
administered  or  maintained. 

It  is  the  original  agreement,  that  is  to  govern  and  give  effect  in 
law,  to  all  the  subsequent  acts  of  the  parties  performed  in  pursu- 
ance thereof;  and  that  is  to  determine  whether  they  are  to  be  taken 
as  parts  of  the  same  design;  and  if  so,  that  they  shall,  when  per- 
formed, be  deemed  in  law  as  one  and  the  same  act,  accomplished 
at  the  same  instant  of  time.  This  is  also  the  conclusion  of  the 
law,  though  the  various  acts  performed  in  accordance  with  the 
original  design,  should  happen  to  be  executed  at  as  many  divers 
meetings,  held  on  divers  days  by  the  parties. 

Then  suppose  the  agreement  between  the  parties,  to  have  been 
made  for  the  absolute  purchase  of  the  estate  in  fee,  at  a  certain 
price,  which  is  paid,  and  the  deed  of  conveyance,  in  conformity  to 
to  the  agreement,  executed  and  delivered  by  the  vendor  to  the 
vendee;  can  it  be  questioned,  nay,  must  it  not  be  admitted,  without 
even  the  least  shadow  of  doubt,  as  nothing  more  remains  to  be 
done  in  order  to  fulfil  and  complete  the  performance  of  the  agree- 
ment between  the  parties,  that  the  instant  the  vendee  receives  the 
deed,  he  becomes  not  only  invested  with  the  title  to  the  estate,  but 
likewise  the  perfect  and  absolute  owner  thereof;  and  considered  in 
law,  and  equity  too,  at  and  from  that  moment,  as  much  so,  as  if  he 
had  been  the  owner  of  it  for  years  before,  or  should  continue  to  be 
so,  for  years  thereafter,  without  doing  any  act  to  affect  his  right? 
So  completely  seised  is  he  of  the  estate  for  his  own  entire  and  ex- 
clusive use  and  benefit,  that  if  he  were  to  marry  the  next  minute 
after  receiving  the  deed  of  conveyance,  and  before  the  parties  had 
separated,  his  wife  upon  his  death,  if  she  survived,  would  be  enti- 
tled to  her  dowry  out  of  it.  2  Bl.  Com.  131-2.  But  according  to 
the  notion  that  seems  to  be  entertained,  and  upon  which  this  case 
is  now  determined,  he  would  have  the  right  after  his  marriage,  at 
any  time  during  the  meeting  at  least,  at  which  he  received  the 
deed,  under  a  new  agreement,  then  made  and  mentioned,  for  the 
first  time  between  him  and  his  vendor,  without  the  concurrence  of 
his  wife,  to  deprive  her  of  her  right  to  dower  in  the  estate,  in  any 
subsequent  event,  by  making  a  deed,  binding  himself  to  reconvey 
the  estate  to  his  vendor.  This  is  certainly  introducing  a  new  rule, 
and  abrogating  the  old  upon  this  subject, 
vi. — 3  c 
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But  suppose  again,  the  vendor  in  such  case,  before  making  the 
deed  of  conveyance,  to  have  made  his  will,  by  which  he  disposed 
of  the  same  estate  to  some  third  person,  who  after  his  death  would 
not  be  his  heir  at  law;  it  cannot  be  controverted,  that  his  thus  part- 
ing with  the  estate,  though  but  for  a  moment,  by  making  a  deed  of 
conveyance,  founded  upon  an  absolute  sale  thereof,  would,  in  law, 
be  a  clear  revocation  of  his  will  in  toto.  And  it  would  continue 
to  be  so,  notwithstanding  he  repurchased  the  estate,  and  had  it 
reconveyed  to  him,  so  that  the  devisee,  named  in  the  will,  would 
not  be  entitled  to  take  under  it,  upon  the  death  of  the  devisor, 
without  a  republication  thereof  having  been  made  subsequently  to 
the  repurchase.  Dister  v.  Dister,  3  Lev.  108;  Arthur  v.  Bockenham, 
Fitzgib.  240-1 ;  Parsons  v.  Freeman,  1  Wils.  310;  Noden  v.  Griffith, 
4  Burr.  1960;  Vawser  v.  Jeffery,  2  Swanst.  273;  1  Powell  on 
Mortgages  111,  by  Coventry  in  no/is.  But  this  principle,  which 
has  ever  been  considered  as  firmly  established  as  any  other  in  the 
law,  will  be  exploded  to  a  certain  extent  by  the  decision  in  this 
case.  For  by  connecting  the  repurchase  with  the  first  purchase, 
and  considering  the  two  acts,  though  entirely  distinct  and  inde- 
pendent, as  only  one  act,  and  then  ascribing  to  them  the  character 
and  efficacy  of  a  mortgage  merely,  it  will  only  work  a  revocation 
of  the  will  pro  tanto.  Sparrow  v.  Hardcastle,  3  Jltk.  804;  Hall  v. 
Bench,  1  F'ern.  329,  342;  Bridgewater  v.  Bolton,  2  Ld.  Raym. 
968;  Rider  v.  Wager,  2  P.  Wms.  334-5;  York  v.  Stone,  1  Salk. 
158;  Perkins  v.  Walker,  1  F'ern.  97;  Parsons  v.  Freeman,  3  Jltk. 
741;  S.  C.,  1  Wils.  308;  Cave  v.  Holford,  3  Ves.  650;  Harmoad  v. 
Oglander,  6  Ves.  221;  affirmed,  8  Ves.  106;  Vawser  v.  Jeffery,  16 
Ves.  519;  S.  C.,  2  Swanst.  272-3;  Tucker  v.  Thurston,  17  Ves. 
131. 

So  the  law,  by  the  adoption  of  this  new  principle,  will  be  changed 
entirely  in  regard  to  what,  heretofore,  has  ever  been  deemed  suffi- 
cient to  make  the  holder  of  an  estate  in  fee,  who  at  first  succeeded 
to  it  by  descent  as  heir  ex  materna,  a  purchaser  thereof,  and  pro- 
duce thereafter  a  change  in  the  line  of  descent.  For  instance,  if  a 
man,  seised  of  lands  in  fee,  as  heir  on  the  part  of  his  mother, 
made  a  feoffment  thereof  in  fee,  and  took  back  an  estate  to 
him  and  heirs,  he  thereby  became  a  purchaser  of  the  land,  and  held 
it  by  purchase,  and  not  by  descent  as  before;  and  if  he  died  with- 
out issue,  the  heirs  on  the  part  of  the  father  instead  of  the  mother, 
were  first  entitled  to  inherit.  Co.  Lit.  12,  b.  So,  if  he  had  by  a 
deed  of  bargain  and  sale,  for  a  money  consideration,  received  of  the 
bargainee,  conveyed  the  land  in  fee,  and  upon  a  repurchase  thereof, 
taken  a  reconveyance  of  it  in  fee,  the  effect,  under  our  act  of  assem- 
bly, would  have  been  the  same  as  by  deed  of  feoffment,  though  all 
done  at  the  same  meeting  of  the  parties.  But  if  the  change  of 
seisin  in  the  land  is  to  be  deemed  of  no  moment  or  account,  because 
it  only  endured  for  a  part  of  the  time  spent  by  the  parties  at  the 
same  meeting,  it  is  difficult  to  say,  and  renders  it  uncertain,  what 
may  be  the  effect  of  it. 
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It  may  be  said,  however,  that  a  deed  of  reconveyance  executed 
at  the  same  meeting  with  that  of  the  execution  of  the  deed  of  con- 
veyance, would  give  to  the  transaction  a  very  different  character 
from  what  it  would  assume,  if  instead  of  a  deed  of  reconveyance, 
a  deed  only  binding  the  bargainee  to  reconvey  were  executed. 
But  suppose,  in  the  latter  case,  a  deed  of  reconveyance  to  be  exe- 
cuted subsequently,  in  conformity  to  the  agreement  made  at  the 
first  meeting,  what  is  to  be  the  effect  of  it?  Why  shall  it  not  be 
regarded,  as  of  equal  effect,  at  least,  with  a  deed  of  reconveyance, 
made  at  the  same  meeting,  with  the  execution  of  the  first,  when  it 
can  be  proven  clearly,  that  such  deed  of  reconveyance,  executed 
subsequently,  was  made  in  pursuance  of  a  separate  and  distinct 
agreement  for  the  repurchase  of  the  estate?  But  will  not  the  rule 
of  decision  here  exclude  all  such  proof,  and  what  is  to  be  the  effect 
then?  It  is  worthy  of  remark,  and,  perhaps,  ought  always  to  be 
kept  in  view,  that  a  departure  from  a  settled  rule  of  property, 
though  only  in  a  particular  case,  may  produce  difficulties  and  em- 
barrassments in  other  cases,  not  discoverable  at  the  time,  and  there- 
fore ought  to  be  avoided  even  by  the  legislature,  unless  in  a  clear 
case;  but  in  no  case  have  courts  the  power  to  alter  or  disregard 
such  a  rule. 

But  I  am  unable  to  discover  that  any  inconvenience,  much  less 
real  evil,  has  been  felt  from  the  operation  of  the  rule  that  has  pre- 
vailed hitherto  on  the  subject.  All  the  authorities  and  decisions 
prove  clearly,  that  no  conveyance  of  real  estate  has  ever  been  held 
to  l.e  a  mortgage,  without  it  appeared  that  it  had  been  given  as  a 
security  for  the  repayment  of  money  lent,  a  debt  contracted,  or  the 
performance  of  some  collateral  act.  Its  real  object  must  appear  in 
some  form  to  have  been,  to  make  it  merely  a  security,  and  there- 
fore, at  most,  only  a  charge  upon  the  estate,  so  that  the  right  de- 
rived therefrom,  to  the  grantee,  is  considered,  in  equity,  merely  of 
a  personal  character,  and  as  falling  within  the  rules  applicable  to 
personal  estate.  Hence  the  money  secured  thereby,  if  not  paid  till 
after  the  death  of  the  grantee,  will  belong  to  his  personal  estate, 
and  be  receivable  only  by  his  executors  or  administrators;  and  not 
by  his  heirs.  Accordingly  his  right,  under  the  mortgage,  does  not 
come  within  the  provisions  of  the  statute  of  frauds,  made  in  regard 
to  real  estate ;  and,  therefore,  he  may  transfer  or  assign  it  without 
writing,  or  release  his  right  altogether,  in  the  same  way  for  a  valu- 
able consideration.  Martin  v.  Mowlin,  2  Burr.  978-9.  But  from 
the  very  nature  of  the  thing  itself,  as  well  as  authority,  the  deed  of 
conveyance  must,  in  all  cases,  obtain  its  distinctive  character  the 
instant  it  is  delivered  or  executed.  It  is  then  either  a  mortgage  or  it 
is  not.  But  if  it  is  not  a  mortgage  then,  we  have  seen  that  it  cannot 
properly  be  made  so  afterwards.  Indeed  having  taken  effect  once 
as  an  absolute  deed  of  conveyance,  thereby  constituting  the  grantee 
the  sole  and  absolute  owner  of  the  estate,  it  is  incongruous  to  sup- 
pose that  he  can  be  converted  into  a  mortgagee,  and  his  estate 
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therein,  into  that,  of  personalty,  by  a  subsequent  deed,  purely  exe- 
cutory, upon  which  nothing  has"  been  received,  parting  with  no 
right,  but  agreeing  merely  to  reconvey  the  estate,  upon  paymentof 
the  consideration  therein  mentioned  within  a  certain  time,  though 
it  be  made  the  next  minute  after  he  became  the  absolute  owner 
thereof  Why  should  it  be  so  in  the  case  of  his  having  been  owner 
of  the  estate  only,  for  a  minute  or  so,  and  not  in  the  case  of  his 
having  been  the  owner  of  it  for  years  before?  For  the  seisin  of 
the  estate  being  in  him,  not  for  any  special  purpose  previously 
agreed  on,  but  as  the  absolute  owner  and  beneficiary  thereof, 
though  but  for  a  single  instant,  made  him  as  completely  the  abso- 
lute proprietor  of  the  estate,  for  that  instant,  as  if  he  had  been  so 
previously  thereto  for  years.  And  consequently  whatever  he  does 
with  a  view,  either  to  charge  the  estate,  or  dispose  of  his  right 
thereto  in  any  way.  must  be  done  precisely  in  the  same  manner 
and  form  as  if  he  had  been  the  owner  thereof  for  years.  But 
whether  he  was  seised  of  the  estate  merely  for  a  special  purpose, 
or  as  the  absolute  purchaser  for  his  own  exclusive  use  and  benefit, 
must  depend  upon  the  nature  of  the  agreement  under  which  he 
received  the  conveyance.  But  if  a  rule  is  to  be  established,  that 
will  go  to  exclude  the  evidence  showing  what  the  agreement  really 
was,  then,  as  it  appears  to  me,  we  shall  have  a  new  rule  on  the 
subject  of  mortgages;  and  it  may  be  that  under  it,  there  are  some 
absolute  purchasers  of  real  estates,  for  whom  it  was  impossible  to 
imagine  that  such  a  rule  would  be  brought  to  bear  upon  them, 
who,  after  having  paid  fair  prices  for  the  estates,  became  bound  by 
subsequent  agreements  to  reconvey  upon  receiving  the  purchase 
money  again,  and  interest,  within  fixed  periods,  but  the  money 
not  being  paid,  have  taken  possession  of  the  estates,  and  made 
valuable  improvements  thereon,  who  will  lose  the  value  of  the  im- 
provements, that  may  greatly  exceed  the  remaining  value  of  the 
estates.  If  it  shall  happen  to  be  so,  it  will  be  very  unjust,  because 
contrary  to  the  agreements  and  understandings  of  the  parties,  and 
to  every  thing  that  has  heretofore  obtained  on  the  subject;  con- 
trary, also,  to  every  thing  decided  or  laid  down,  in  Colwell  v. 
Woods,  3  Watts  188,  which  has  been  vouched  in  order  to  sustain 
the  decision  of  the  court  below.  In  that  case,  all  the  evidence 
tending  to  show  the  nature  and  extent  of  the  agreement  between 
the  parties,  under  which  the  deeds  were  executed,  was  received  and 
submitted  to  the  jury  under  the  direction  of  the  court.  That  the 
evidence  was  properly  admitted,  was  never  questioned,  but  the 
court  instructed  the  jury,  in  answer  to  a  point  submitted  by  the 
counsel  for  the  plaintiff,  that  the  deeds  of  conveyance  and  defeas- 
ance taken  together,  were  not,  from  the  face  of  them,  to  be  con- 
strued a  mortgage,  but  a  conditional  sale.  This  court,  however, 
thought  differently,  and  reversed  the  judgment  of  the  court  below, 
on  account  of  their  direction  to  the  jury  on  this  point  alone.  And 
certainly  I  have  always  been  under  the  impression  that  the  deci- 
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sion  of  this  court,  in  regard  to  it,  was  founded  upon  their  belief, 
that  the  deeds,  per  se,  furnished  prima  facie  evidence,  going  to 
show  that  the  transaction  was  grounded  upon  a  loan  of  money, 
and  the  deed  of  conveyance  given  as  a  security  for  the  repayment 
of  it.  It  will  be  difficult,  I  think,  to  show  from  the  report  of  the 
case,  that  any  thing  beyond  this  was  decided,  or  that  the  decision 
made  was  placed  upon  other  grounds;  so  that  to  affirm  the  judg- 
ment of  the  court  below,  here,  will,  as  it  appears  to  me,  be  in  direct 
opposition  to  the  principles  recognized  and  practised  on  in  the 
course  of  the  trial  of  Colwell  v.  Woods.  I,  therefore,  think  the 
judgment  of  the  court  below,  ought  to  be  reversed,  and  the  cause 
sent  back  for  a  new  trial, 
Judgment  affirmed. 


Brown  against  Sloan. 

The  compromise  of  a  doubtful  claim  is  a  good  consideration  for  a  promise  to  pay. 

ERROR  to  the  common  pleas  of  ^Armstrong  county. 

Robert  Brown,  Sen.,  against  Walter  Sloan.  Appeal  from  the 
judgment  of  a  justice,  in  which  among  others,  the  following  count 
was  filed. 

And  whereas,  also  the  said  James  Sloan,  the  23d  day  of  Decem- 
ber 1812,  at  Armstrong  county,  aforesaid,  did  draw  his  certain  note 
in  writing,  called  a  promissory  note,  under  his  hand  and  seal,  bear- 
ing date  the  same  day  and  year,  and  that  note  unto  the  same 
Robert  Brown,  Sen.,  did  deliver;  by  which  said  note,  the  said 
James  Sloan  did  promise,  "  three  months  after  the  date  thereof,  to 
pay  Robert  Brown  thirty-two  dollars  and  fifty  cents,  for  value 
received;"  and  by  reason  thereof,  as  also,  by  force  of  the  statute  in 
such  case  lately  made  and  provided,  the  said  James,  did  become 
liable  to  pay  the  said  Robert,  the  aforesaid  sum  of  money,  accord- 
ing to  the  tenor  of  the  note  aforesaid;  and  being  so  indebted,  the 
said  James,  afterwards,  to  wit,  on  the  25th  day  of  September,  in 
the  year  1830,  moved  out  of  the  state  of  Pennsylvania,  to  parts 
unknown,  and  not  having  paid  the  said  sum  of  money,  or  any  part 
thereof.  And  whereas,  also,  the  said  Robert,  for  the  more  speedily 
securing  the  payment  of  the  said  sum,  afterwards,  to  wit,  the  21st 
day  of  April,  in  the  year  1828,  at  the  county  aforesaid,  the  said 
sum  of  money  or  any  part  thereof,  to  the  said  Robert,  in  no  sort 
being  paid  or  satisfied,  by  a  writ  of  foreign  attachment  of  the  said 
court  of  common  pleas  at  Armstrong  county  aforesaid,  issued 
against  the  said  James  Sloan,  returnable  before  the  justices  of  the 
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said  court,  on  the  third  Monday  of  December,  A.  D.  1828,  to  the 
sheriff  of  said  county,  did  procure  the  lands  and  tenements,  goods 
and  chattels,  of  the  said  James  Sloan,  to  be  attached;  and  the  goods 
and  chattels,  lands  and  tenements,  of  the  said  James  Sloan,  by  vir- 
tue of  the  said  writ,  were  attached  by  the  said  sheriff.  And, 
whereas,  the  said  goods  and  chattels,  lands  and  tenements,  being 
attached  so  as  aforesaid,  the  said  Walter  Sloan,  afterwards,  to  wit, 
the  25th  day  of  September,  A.  D.  1830,  at  the  county  aforesaid,  in 
consideration  that  the  aforesaid  Robert  Brown,  at  the  special  in- 
stance and  request  of  the  said  Walter,  would  agree  to  stay  any 
further  proceedings  on  the  writ  aforesaid;  the  said  Walter  did 
assume,  and  unto  the  said  Robert  Brown,  then  and  there  faithfully 
did  promise,  that  he,  the  said  Walter,  would  pay  the  said  sum  of 
money  to  the  said  Robert,  when  thereto  afterwards,  he  should  be 
required  and  content.  And  the  aforesaid  Robert  in  fact  saith,  that 
that  he,  the  said  Robert,  believing  the  promise  and  assumption  of 
the  said  Walter  Sloan,  last  made,  afterwards,  the  same  day  and 
year  last  mentioned,  at  the  special  instance  and  request  of  the  said 
Walter,  did  agree  to  stay  any  further  proceedings  against  the  pro- 
perty of  the  said  James  Sloan,  on  the  writ  aforesaid,  which  was 
accordingly  done. 

•  The  plaintiff,  in  support  of  the  issue  on  his  part,  called  as  a  wit- 
ness, Thomas  Blair,  Esq.,  who,  being  duly  sworn  according  to  law, 
testified  as  follows: 

At  the  time  of  the  passage  of  the  administration  account  of  Wal- 
ter Sloan,  administrator  of  James  Sloan,  deceased,  on  the  25th  of 
September  1830;  at  that  time  there  had  been  objections  made  to 
the  passage  of  the  administration  account  by  Mr  Brown,  and  there 
had  been  objections  on  behalf  of  John  Sloan,  one  of  the  heirs  of 
James  Sloan,  and  by  the  plaintiff,  who  had  judgments  against 
James  Sloan,  one  of  the  heirs.  When  the  account  was  brought 
up,  I.  was  informed  John  Sloan  had  withdrawn  his  objections  by 
Mr  Harrison.  Mr  Brown,  the  plaintiff,  came  to  me,  and  said,  that 
if  Mr.  Sloan  would  agree  to  pay  his  claims,  he  would  also  with- 
draw his  objections,  and  the  account  might  pass.  I  went  to  Sloan, 
and  told  him  what  Mr  Brown  had  said;  that  if  he  would  pay  him 
the  amount  of  his  judgments  against  James  Sloan.  Mr  Sloan  said 
that  James  Sloan  would  be  entitled  to  his  share,  and  he  could  get 
it  out  of  the  property.  I  came  back  and  told  Mr  Brown  what 
Sloan  said.  Brown  said  he  would  not  take  it  in  that  way;  but  if 
Walter  Sloan  would  become  personally  responsible  to  him,  he 
would  withdraw  his  objections.  I  returned  to  Sloan,  and  told  him 
what  the  plaintiff  said.  He  seemed  unwilling.  I  rather  persuaded 
him  to  do  it,  as  his  account  would  then  pass.  He  finally  agreed  to 
do  it,  and  told  me  I  might  tell  Mr  Brown  he  would  pay  the  amount 
of  his  judgments.  I  then  mentioned  it  to  Mr  Brown;  we  went 
together  to  Mr  Buffington,  and  Mr  Brown  told  him  he  might  with- 
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draw  the  objections,  and  he  did  so,  and  the  court  confirmed  the 
account. 

Being  cross-examined,  he  said,  I  was  then  attending  to  it  as  the 
counsel  of  Mr  Sloan. 

The  plaintiff  further,  in  support  of  the  issue  on  his  part,  offered 
to  prove,  "  that  Robert  Brown  had  two  several  foreign  attach- 
ments pending  in  the  court  of  common  pleas  of  Armstrong  county 
against  James  Sloan,  one  of  the  heirs  of  James  Sloan,  deceased; 
that  those  attachments  were  levied  upon  a  house  and  lot  in  Kit- 
tanning,  and  other  property;  that  at  the  passage  of  the  administra- 
tion account  of  Walter  Sloan,  the  defendant,  as  administrator  of  the 
said  James  Sloan,  deceased,  the  accountant  claimed  a  large  balance 
in  his  favour,  so  much  as  to  sell  the  real  estate  of  the  said  deceased, 
upon  which  the  said  attachments  were  levied,  and  that  said  pro- 
perty or  a  part  of  it,  was  sold  to  satisfy  the  balance  due  the  admin- 
istrator; and  that  plaintiff  withdrew  his  objections  against  said 
administration  account,  in  consideration  that  the  defendant,  Walter 
Sloan,  would  pay  the  amount  claimed  in  those  attachments,  which 
was  objected  to  by  the  defendant's  counsel,  and  rejected  by  the 
court,  upon  which  the  plaintiffs  counsel  excepted  to  the  opinion 
of  the  court,  and  requested  them  to  seal  this  bill  of  exception. 

The  rejection  of  this  evidence  was  the  subject  of  the  error  as- 
signed. 

Bujfinglon,  for  plaintiff  in  error. 
Coulter,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  case  comes  before  the  court  on  an  exception 
to  evidence,  and  I  feel  at  a  loss  to  discover,  upon  what  principle 
the  testimony  was  excluded.  The  evidence  offered,  tended  to 
prove  the  second  count  in  the  declaration,  and  for  this  reason,  if 
there  was  none  other,  it  should  have  been  received.  It.  shows  an 
assumpsit  on  the  part  of  the  defendant  to  pay  the  debt  of  another, 
on  a  valuable  consideration.  It  cannot  be  doubted,  that  the  plain- 
tiff had  such  an  interest  in  the  estate,  in  consequence  of  the  attach- 
ment, which  he  had  levied  on  the  share  of  James  Sloan,  as  to 
entitle  him  to  file  exceptions  to  the  administration  account,  and 
these  exceptions  he  had  a  perfect  right  to  insist  on  or  withdraw  at 
his  own  will  and  pleasure.  Now,  on  consideration  that  the  plain- 
tiff would  withdraw  the  exceptions  to  the  administration  account, 
the  defendant  agreed  to  pay  the  judgment,  which  the  plaintiff  had 
obtained  against  James  Sloan,  one  of  the  distributees  of  the  intes- 
tate, and  this  it  was  the  object  of  the  testimony  to  prove.  It  was 
the  compromise  of  at  least  a  doubtful  claim,  which  has  been  always 
held  a  sufficient  consideration  to  support  a  promise. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Warden  against  Greer. 

In  an  action  against  a  common  carrier  by  a  consignee  for  not  delivering  goods  in 
good  order,  the  defendant  will  not  be  permitted  to  give  evidence  to  contradict  the  bill 
of  lading  signed  by  him,  unless  it  be  to  prove,  that  a  fraud  or  imposition  was  practised 
upon  him. 

If  the  goods  were  injured  in  their  delivery  to  the  carrier,  and  he  saw  and  knew  it, 
this  would  not  be  such  a  latent  defect  as  would  excuse  him  from  liability  for  loss, 
beyond  that  which  was  occasioned  by  the  peculiar  nature  of  the  article  carried. 

When  loss  is  occasioned  by  the  negligence  of  the  carrier,  and  the  whole  amount  of 
freight  is  paid  to  him,  in  an  action  against  him  for  such  loss,  the  measure  of  damages 
is  the  value  of  the  article  lost,  at  the  place  to  which  it  was  consigned. 

ERROR  to  the  district  court  of  Allegheny  county. 

This  was  an  action  on  the  case  by  James  Greer  against  John 
Warden  and  others,  owners  of  the  steamboat  Pennsylvania.  The 
facts  of  the  case,  and  points  argued  are  fully  stated  in  the  opinion 
of  the  court. 

JM'Candless,  for  plaintiff  in  error. 
Forward  and  Luwrie,ior  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — James  Greer,  the  plaintiff  below,  brought  this  suit 
against  the  owners  of  the  steamboat  Pennsylvania,  on  account  of 
loss  in  a  cargo  of  two  hundred  and  forty -eight  barrels  of  molasses, 
consigned  to  him  by  Damarin  &  Co.,  of  whom  he  had  purchased 
it.  The  bill  of  lading,  dated  the  3d  of  May  1836,  stated  it  to  have 
been  received  in  good  order,  and  well  conditioned;  it  was  to  be 
delivered  in  like  good  order,  to  James  Greer,  at  Pittsburgh,  he 
paying  freight,  3  dollars  a  barrel;  in  the  margin  of  this  bill,  was, 
"with  the  privilege  of  re-shipping."  The  Pennsylvania,  a  boat 
of  400  tons,  brought  the  cargo  to  Louisville,  and  the  state  of  the 
water  not  permitting  a  boat  of  that  size  to  proceed  to  Pittsburgh, 
the  molasses  was  put  into  a  warehouse,  and  with  little  delay, 
reshipped  two  hundred  and  thirty -one  barrels  of  it  on  board  the 
Detroit,  and  seventeen  on  board  the  Otsego;  and  in  the  usual  time 
it  arrived  in  Pittsburgh.  The  captain  of  the  Detroit  refused  to 
deliver,  until  the  freight  was  paid;  and  it  was  paid,  and  the 
molasses  landed,  and  on  the  same  day  removed  to  the  store  of 
Greer.  At  the  delivery  and  removal  to  the  store,  it  was  discovered 
that  two  barrels  of  the  number  were  missing,  and  seven  empty  or 
nearly  so ;  and  some  others  only  half  full ;  within  a  day  or  two  it 
was  gauged,  and  a  deficiency  of  about  two  thousand  gallons  found, 
out  of  a  quantity,  which  should  have  been  about  ten  thousand 
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gallons.     Molasses  barrels  contain  about  thirty-eight  or  forty  gal- 
lons. 

Many  witnesses  were  examined,  and  much  information  elicited 
as  to  the  trade  on  the  western  waters,  and  on  the  nature  of  this 
article,  (molasses,)  and  the  trade  in  it;  for  instance,  that  in  warm 
weather,  from  fermentation,  a  barrel  will  be  full,  and  even  running 
out  at  the  bung  hole  on  its  being  moved  and  carried  on  a  dray, 
though  when  still,  and  in  a  cool  place,  the  cask  will  not  be  full  by 
one-fourth  or  one-third.  That  on  account  of  this  fermentation  and 
expansion  of  the  molasses,  it  is  necessary  to  have  small  vent  holes 
near  the  bung,  on  the  top  of  the  cask,  to  prevent  its  bursting;  and 
and  that  through  these  vent  holes,  from  three  to  five  gallons  will 
be  lost  between  New  Orleans  and  Pittsburgh,  if  the  voyage  is  in 
warm  weather,  as  this  voyage  was,  and  sometimes  even  a  larger 
quantity. 

We  also  learn,  that  this  article  in  warm  weather  always  loses  by 
leakage,  more  or  less,  according  to  the  goodness  of  the  casks,  and 
that  if  not  stowed  carefully,  so  that  the  vent  holes  near  the  bung 
are  uppermost,  the  whole  of  the  molasses  in  warm  weather  will 
run  out  through  said  holes.  The  contest  here,  was,  (after  conced- 
ing that  the  lost  barrels  must  be  paid  for)  whether  the  deficiency 
was  the  consequence  of  defect  in  the  casks,  or  of  bad  stowage,  or 
other  causes  for  which  carriers  were  answerable ;  and  one  or  two 
questions  of  evidence  arose.  The  judge  admitted  almost  all  the 
testimony  offered,  but  he  rejected  what  was  said  by  the  mate 
and  clerk  of  the  boat  to  one  another,  and  to  the  hands.  In  cases 
in  which  many  witnesses  are  examined,  and  much  of  fact  and 
usage  of  trade  is  proved,  it  is  not  always  possible  to  prevent  some- 
thing being  uttered  by  a  witness,  which  may  not  in  strictness  be 
evidence;  and  where  counsel  opens  the  case  by  stating  many  facts 
and  circumstances  which  will  be  proved,  it  sometimes  happens, 
that  more  is  stated  than  can  be  proved,  and  this  leads  to  the  admis- 
sion of  evidence,  under  an  expectation,  that  it  will  be  followed  by 
something  which  will  make  it  relevant  and  pertinent  in  the  case. 
The  judge  in  this  case,  seems  to  have  adopted  the  only  mode  which 
is  really  practicable,  that  is,  to  have  admitted  all  which  might  have 
a  bearing  on  the  case,  and  trusted  to  the  good  sense  of  the  jury,  in 
discriminating,  after  hearing  the  charge  of  the  court,  between  what 
was  relevant  and  irrelevant.  Some  difficulty  arose,  as  to  whether 
the  owners  could  contradict  the  bill  of  lading.  This  is  not  gene- 
rally permitted,  but  cases  may  occur,  in  which  it  may  be  proved 
there  was  imposition  on  the  captain,  or  a  mistake  of  both  consignor 
and  captain.  The  captain  does  not  open  or  otherwise  examine  the 
casks.  Suppose  he  receives  a  barrel  of  corn,  instead  of  a  barrel  of 
coffee;  or  a  barrel  of  cider,  instead  of  Madeira  wine;  or  a  package  of 
cotton  linen,  instead  of  flaxen  linen ;  it  would  seem,  his  bill  of  lading 
would  not,  and  ought  not  to  exclude  him  from  proving  this,  whether 
vi. — 3  D 
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it  arose  from  mistake  or  fraud  in  the  consignor.  But  it  would 
unsettle  every  thing,  to  permit  a  captain  to  receipt  a  bill  for  one 
hundred  barrels  of  molasses,  and  at  fifteen  hundred  miles  distance, 
prove  by  his  hands,  that  the  barrels  were  not  half  full ;  or  to  receipt 
for  them  as  in  good  order,  and  prove  they  were  in  so  bad  order,  as 
to  leak  a  gallon  or  a  quart  an  hour.  Taking  the  testimony  and 
charge  together,  there  was  no  error  in  the  admission  or  rejection  of 
evidence,  or  the  remarks  on  it. 

The  next  matter  assigned  as  error,  is,  that  the  court  charged  that 
the  loss  of  hoops,  and  leakage  thereby,  which  occurred  while  the 
consignor  was  carrying  the  casks  to  the  wharf,  and  unloading 
them  from  the  drays,  so  that  the  captain  might  put  them  on  his 
boat,  when  seen  and  known  by  the  carrier,  ought  to  have  been 
remedied  or  the  goods  rejected;  that  this  would  not  be  such  a  latent 
defect  as  would  excuse  the  carrier. 

In  this,  there  was  no  error,  even  admitting  the  case  in  the  appen- 
dix to  Jones  on  Bailment  12;  yet,  that  would  only  apply  where 
the  defect  of  the  cask  or  box  was  latent,  and  not  known  to  the 
carriers,  and  will  by  no  means  excuse  one  who  saw  the  hoops  fall 
off  a  cask,  and  it  leaking  in  consequence,  and  yet  signed  a  bill  of 
lading,  stating  it  to  have  been  received  in  good  order.  The  law  as 
to  the  responsibility  of  a  carrier  is  said  to  be  severe;  it  is,  however, 
firmly  settled,  and  long  settled.  Difficulty  sometimes  occurs,  as  to 
what  will  bring  their  case  within  the  exceptions  to  their  liability. 
The  defendants  have  nothing  to  complain  of  in  the  opinion  of  the 
court  in  this  case,  for  the  jury  were  told,  that  no  care  or  attention 
of  the  carrier  could  prevent  the  fermentation  and  expansion  of  the 
molasses  in  warm  weather,  by  which  a  considerable  quantity  of 
molasses  would  be  lost:  this  loss,  therefore,  arising  from  a  law  of 
nature,  was  necessary,  and  came  within  the  exception,  which  is 
technically  called  an  u  act  of  God."  And  again,  "  the  defendants 
ought  not  to  be  answerable  for  loss  occasioned  by  the  peculiar 
nature  of  this  article,  carried  at  that  season  of  the  year,  nor  leak- 
age arising  from  secret  defects  of  the  casks,  which  could  not  have 
been  observed  or  remedied  after  the  casks  were  stowed  away, 
but  for  all  other  loss,  not  thus  occasioned,  or  shown  by  defendant 
to  have  originated  from  causes  beyond  their  control  they  are  an- 
swerable." 

The  last  error  assigned,  is,  in  telling  the  jury,  for  what  portion 
of  this  loss,  you  find  the  defendants  liable,  you  will  find  the  value 
of  that  amount,  at  Pittsburgh  price  and  interest. 

And  the  counsel  cited,  and  relied  on  the  case  in  3  Caines  319. 
That  was  a  case  of  damages  for  not  carrying  the  article  after  con- 
tracting to  do  so,  and  where  defendant  had  not  been  paid  freight 
for  carrying  it;  and,  on  the  facts  in  that  case,  may  be  perfectly 
right  in  this  particular;  but  the  law  is  otherwise,  where  the  carrier 
has  been  paid  for  the  carriage,  and  delivers  only  a  part  of  the 
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goods,  or  delivers  them  damaged:  this  was  settled  in  this  court. 
12  Serg.  S,-  Rawle. 
Judgment  affirmed. 


Ewalt  against  Gray. 

Trespass  for  mesne  profits,  although  a  legal  action,  is  susceptible  of  an  equitable 
defence.  A  deficiency,  therefore,  of  profits  of  one  year,  to  meet  the  payment  of  a  quit 
rent  and  taxes,  may  be  deducted  from  an  excess  of  profits  over  the  quit  rent  and  taxes 
of  another  year.  A  plaintiff  may  show  that  a  deficiency  of  profits  in  particular  years, 
included  in  the  period  of  recovery,  has  been  compensated  by  an  excess  in  years  ex- 
eluded  from  it  by  the  statute  of  limitations.  But  a  defendant  may  not  swell  his  claim 
by  resorting  to  an  inversion  of  the  principle,  which  would  in  effect  give  him  a  right 
to  recover  expenses  for  a  period  during  which  he  has  elected  to  be  irresponsible  for 
profits. 

ERROR  to  the  district  court  of  Allegheny  county. 

James  Gray  against  Samuel  Ewalt.  This  was  an  action  of  tres- 
pass for  rnesne  profits  of  a  house  and  lot,  in  the  city  of  Pittsburgh. 
The  plaintiff  gave  in  evidence,  the  record  of  an  action  of  ejectment 
for  the  house  and  lot,  against  James  Ellin  and  George  Ledlie,  No. 
151,  April  term  1828,  which,  by  agreement,  was  referred  without 
the  right  of  appeal,  and  in  which  the  referees  made  the  following 
award,  on  the  30th  of  December  1829. 

"  We  do  find  and  award  in  favour  of  the  plaintiff,  upon  this 
ground  exclusively,  that  the  defendant  came  into  possession,  under 
Samuel  Ewalt,  who  obtained  the  possession  thereof,  and  leased  the 
same  to  the  defendant,  under  a  clause  of  re-entry  in  a  deed  of  per- 
petual lease,  made  by  him  of  the  same,  to  Matthias  Barnevill,  his 
heirs  and  assigns,  for  and  on  account  of  the  rent  therein  mentioned 
not  having  been  paid,  without  having  made  any  demand  on  the 
leased  premises,  of  the  rent,  &c.,  due,  on  the  day  appropriated  for 
that  purpose,  in  the  said  deed ;  and  that,  therefore,  the  possession 
of  defendant  is  deemed  illegal,  as  against  the  plaintiff,  whether 
rents  were  or  are  still  due  to  the  said  Samuel  Ewalt  or  not?  A 
question  which  we  have  not  decided  at  all." 

Upon  this  award  judgment  was  entered,  upon  which  a  habere  fa- 
cias possessionem  issued,  and  the  plaintiff  was  put  into  possession. 

It  appeared,  that  on  the  9th  of  March  1813,  Samuel  Ewalt,  the 
defendant,  made  a  perpetual  lease  to  Matthias  Barnevill,  for  the 
lot,  reserving  a  rent  of  119  dollars  12  cents  per  annum;  and  that 
the  house  and  lot  were  sold,  as  the  property  of  Barnevill,  to  James 
Gray,  the  plaintiff,  by  the  sheriff,  on  the  5th  of  February  1819. 
The  present  defendant  came  into  possession  of  the  property  in  the 
manner  mentioned  in  the  award  of  the  referees. 
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This  action  was  brought  to  November  term  1834,  and  the  de- 
fendant pleaded  non  Ciilpubilis  infra  sex  atinos. 

Upon  the  trial  of  the  cause,  the  defendant  offered  to  show,  that 
from  1822,  when  he  went  into  possession  of  the  property  then 
vacant,  he  leased  it  to  the  best  advantage,  and  that,  in  1828,  he 
had  not  yet  received  the  amount  of  his  ground  rents;  and  this  for 
the  purpose  of  recovering  the  balance  of  the  quit  rents  due  for  those 
years,  out  of  the  profits  which  have  since  accrued. 

This  evidence  was  objected  to  by  the  plaintiff,  and  was  rejected 
by  the  court,  who  sealed  a  bill  of  exceptions. 

The  defendant  contended,  as  a  matter  of  fact,  that  the  profits  for 
three  of  the  six  years,  which  were  recoverable,  were  not  equal  to 
the  taxes  paid  by  him,  and  the  annual  quit  rent  due  to  him;  and, 
therefore,  in  equity  he  was  entitled  to  have  a  credit  for  the  defi- 
ciency out  of  the  three  years,  when  there  was  an  excess  of  profits. 
But  the  court  below  was  of  opinion,  arid  so  instructed  the  jury, 
that  this  position  was  not  tenable. 

This  opinion  of  the  court,  and  that  in  rejecting  the  evidence 
mentioned  in  the  bill  of  exceptions,  were  assigned  for  error. 

M'Candless  and  Forward,  for  plaintiff  in  error,  cited  20  Vin. 
Jlbr.  465,  Trespass;  2  Jacob's  Law  Die.  Recoup.;  3  Coke's  Rep. 
60;  3  Penns.  Rep.  461;  a  Johns.  Cas.  44;  4  Cowen  162;  2  Wash. 
C.  C.  165;  Add,  Rep.  215;  3  Pow.  on  Mort.  949. 

Livingston  and  Mahon,  for  defendant  in  error,  cited  4  Watts 
117;  1  Raivle  442. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Trespass  for  mesne  profits  is  a  legal  action,  sus- 
ceptible, however,  of  equitable  defence  borrowed,  it  is  probable, 
from  the  practice  in  chancery  on  bills  to  account;  and  it  is  certain 
that  a  desseisor  of  his  own  tenant,  may  recoup  as  much  as  would 
have  accrued  to  him  had  not  the  rent  been  suspended  by  his  entry. 
Nothing  is  more  distinctly  visible  than  the  existence  of  his  equity, 
or  better  established  by  the  authorities.  The  question  is,  then, 
whether  an  excess  of  profits  over  the  rent  in  a  given  year,  may  be 
balanced  by  a  deficiency  in  another  year.  Why  may  it  not?  A 
chancellor  would  not  settle  a  separate  account  for  each;  and  even 
if  he  would,  there  is  no  reason  or  justice  to  forbid  the  balances  of 
profit  and  loss  to  be  set  against  each  other.  But  may  not  the 
plaintiff,  for  purposes  of  rebuttal  only,  be  allowed  to  open  the 
whole  account,  so  as  to  bring  into  view  the  profits  of  years  ex- 
cluded by  the  statute  of  limitations  from  direct  recovery?  The  de- 
fendant can  undoubtedly  have  no  equity  if  he  has  received,  by 
anticipation,  the  rents  for  the  whole  term.  By  urging  his  claim  to 
equitable  defalcation,  he  has  assumed  the  attitude  of  a  plaintiff 
asking  for  equity;  and  he  must,  therefore,  manage  his  legal  defence 
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so  as  not  to  produce  inequity.  He  may  use  his  plea  of  the  statute, 
to  the  extent  of  its  legal  effect  on  his  direct  responsibility;  but  not 
to  enlarge  the  ground  of  his  relief  beyond  the  limits  of  the  hard- 
ship of  which  he  complains.  He  may,  at  his  election,  abandon  the 
one  or  the  other,  or  use  them  both  separately ;  but  he  may  not  in- 
crease the  effect  of  the  one  by  the  operation  of  the  other;  for  relief 
is  extendible  to  him,  not  of  right,  but  of  grace,  and  only  on  terms 
of  submission  to  the  dictates  of  justice,  and  if  he  insist  on  strict 
law,  he  shall  have  strict  law.  If  the  plaintiff,  then,  can  show  that 
the  deficiency  of  profits  in  particular  years  included  in  the  period 
of  recovery,  has  been  compensated,  in  whole  or  in  part,  by  an 
excess  in  years  excluded  from  it  by  the  statute  of  limitations,  he 
will  have  so  far  repelled  the  defendant's  claim  to  relief.  But  the 
defendant  may  not  swell  his  claim  by  resorting  to  an  inversion  of 
the  principle;  for  that  would,  in  effect,  give  him  rents  for  a  period 
during  which  he  has  elected  to  be  irresponsible  for  profits,  and 
the  rejected  evidence  seems,  therefore,  to  have  been  properly  ex- 
cluded. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Telford  against  Adams. 

Although  a  contract  for  the  sale  of  goods  may  be  fraudulent  and  void  as  to  creditors, 
yet  it  will  be  binding  as  between  the  parties  to  it:  and  in  any  controversy  on  that  sub- 
ject between  them,  it  is  the  duty  of  the  court  to  instruct  the  jury  to  enforce  the  contract 
as  made. 

ERROR  to  the  common  pleas  of  .Allegheny  county. 

Allen  &  Grant  and  James  S.  Graft,  trading  in  the  name  of  Adams, 
Allen  &  Co.,  against  James  Telford  &  Son. 

In  the  court  of  common  pleas  of  Allegheny  county  of  June  term 
1835,  No.  157,  at  the  instance  of  Adams,  Allen  &  Co.,  a  scire  facias 
was  issued  to  revive  judgment  on  No.  373  of  August  term  1830. 
July  30th,  1835,  defendants  pleaded  payment  arid  filed  their  affi- 
davits of  defence. 

On  the  4th  of  February  1836,  a  rule  was  granted  to  show  cause 
why  the  judgment  on  which  the  scire  facias  was  issued  should  not 
be  opened  and  the  defendants  let  into  a  defence.  On  the  20th  of 
September  1836,  agreement  of  counsel  filed  in  the  following 
words,  viz:  "  It  is  agreed  that  under  the  pleadings  in  this  case,  the 
merits  of  the  case  shall  be  fully  examined,  and  the  state  of  the  ac- 
counts between  the  parties  fully  investigated  and  passed  upon,  and 
that  an  execution  may  issue  in  favour  of  either  party,  plaintiffs  or 
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defendants,  to  whom  such  balance  may  be  ascertained  to  be  due, 
subject  to  writ  of  error  by  either  party,  as  in  other  cases." 

On  the  trial,  the  plaintiffs,  to  support  their  claim,  produced  in  evi- 
dence a  judgment  bond  dated  the  1st  of  September  1830,  in  the 
penalty  of  6000  dollars,  conditioned  for  the  payment  of  all  endorse- 
ments or  responsibilities  incurred  or  to  be  incurred  by  the  plaintiffs 
on  account  of  the  defendants. 

After  the  exhibition  of  said  bond,  plaintiffs  produced  certain  notes 
and  evidences  of  debt  indicating  the  amount  assumed  by  them,  for 
and  on  behalf  of  the  defendants,  and  claimed  to  recover  on  said  suit 
a  sum  equal  to  the  amount  thus  shown. 

The  defendants  objected  to  the  recovery  by  the  plaintiffs  on  the 
ground  that  they  had  sold  and  delivered  to  the  plaintiffs  manufac- 
tured fabrics,  at  certain  fixed  prices,  greatly  exceeding  the  amount 
of  plaintiffs'  claim;  and  the  question  in  controversy  between  the 
parties  on  the  trial  was,  whether  there  was  an  actual  sale  of  the 
cotton  goods,  or  whether  they  were  delivered  to  the  plaintiffs  to  be 
sold  on  commission,  and  the  proceeds  only  applied  to  the  credit  of 
the  defendants. 

On  the  trial  of  the  cause,  a  number  of  witnesses  were  called  on 
each  side  to  testify  in  relation  to  that  question,  whose  testimony  is 
only  given  so  far  as  it  has  a  bearing  upon  the  points  presented  to 
the  court  for  their  opinion. 

Robert  D.  Chapman. — I  was  in  the  employment  of  Allen  &  Grant 
from  April  to  October  1834;  was  acquainted  with  the  Telfords; 
there  were  a  great  many  parcels  of  goods  shipped  during  that  time, 
from  the  warehouse  of  Allen  &  Grant.  The  goods  were  brought 
there  by  the  Telfords,  or  one  of  them.  The  goods  were  shipped 
down  the  river  on  account  of  the  Telfords.  There  was  no  account 
opened  of  these  goods  on  the  books  of  Allen  &  Grant.  The  ship- 
ment was  made  in  the  name  of  Adams,  Allen  &  Co.  I  understood 
they  were  made  in  this  way  on  account  of  the  embarrassments  of 
the  Telfords.  I  have  heard  conversations  between  Mr  M.  Allen 
and  the  elder  Mr  Telford  about  sending  these  goods  down  the  river. 
Telford  always  spoke  of  the  profits  and  loss  as  his  own.  It  was 
customary  to  draw  drafts  on  the  houses,  in  anticipation  of  the  sale, 
to  which  the  goods  were  sent.  This  was  done  at  the  instance  of 
Telford.  I  recollect  of  a  parcel  of  goods  taken  from  our  house  by 
Mr  Telford  to  John  D.  Davis.  I  can't  say  for  certain  why  they 
were  taken  away,  but  believe  it  was  on  account  of  bad  sales  having 
been  made  in  the  \vest.  The  goods  were  sent  down  the  river  at 
Mr  Telford's  request.  Telford  was  in  the  habit  of  calling  and  in- 
forming Allen  when  a  lot  of  goods  would  be  ready  to  send.  I  re- 
collect of  no  goods  sent,  unless  at  the  request  of  Telford.  I  have 
seen  Telford  receive  money  from  Allen  as  an  advance  on  the  goods. 
I  have  heard  Telford  recommend  places  to  send  the  goods  to.  Tel- 
ford was  always  at  the  warehouse  when  the  goods  were  marked. 
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I  have  seen  Telford  and  Allen  examine  the  returns  of  sales.  Tel- 
ford  would  sometimes  say  that  the  sales  were  good,  and  other  sales 
he  would  say  would  never  do,  as  they  would  ruin  him,  or  words 
to  that  effect.  I  have  heard  Allen  tell  Telford  that  he  must  provide 
for  some  drafts  drawn  on  the  consignment  of  these  goods,  in  case 
they  should  come  back  protested.  I  do  not  know  what  Telford 
said,  but  he  did  not  dispute  his  liability.  The  consignees  were 
directed  to  keep  these  accounts  separate  from  the  other  accounts  of 
Adams,  Allen  &  Co.,  because  they  were  for  a  different  concern,  and 
for  the  benefit  of  the  manufacturers.  I  have  heard  Telford  inquire 
as  to  particular  sales,  and  have  heard  Allen  remonstrate  with  Tel- 
ford and  advise  him  not  to  send  goods  down  the  river.  Telford 
would  insist  on  having  consignments  sent  down. 

In  making  out  an  invoice  of  articles,  with  persons  unacquainted 
with  business,  the  words  '  bought  of  are  frequent.  Telford's  in- 
voices were:  'Adams,  Allen  &  Co.  bought  of  Telford  &  Son.'  I 
have  seen  invoices  made  in  the  same  way.  I  always  understood 
that  the  goods  were  shipped  on  account  of  Telford  &  Son.  No 
charge  made  for  commissions  or  services. 

Cross-examined. — I  understood  that  Telford  &  Son  made  the 
consignment  in  this  form  in  order  to  conceal  the  property  from  the 
reach  of  their  creditors.  The  consignments  were  all  made  to  the 
correspondents  of  Adams,  Allen  &  Co.;  Telford's  name  did  not 
appear.  The  merchants  below  would  not  have  accepted  the  drafts 
of  Telford  &  Son. 

On  the  part  of  the  defendants  James  Telford  was  called,  who 
produced  his  book  of  original  entries  or  invoices.  Being  sworn,  he 
says:  This  is  my  book  of  original  entries;  part  of  it  is  a  copy  of 
invoices  of  goods  sent  down  the  river:  the  rest  is  of  sales:  the  entry 
was  made  on  the  delivery  of  each  parcel.  I  keep  no  other  book. 
The  following  is  a  correct  copy  of  the  forms  of  entries  made  as  to 
the  goods  which  have  originated  the  present  controversy: 

Sept.  8, 1 830.         Adams,  Allen  &  Co.  bo't  of  J.  Telford  &  Son : 
49  pieces  of  check,  No.  8,  1472  yds  at  14  cts  p'r  yd     $205  65 
25  pieces      do.          "     9,    756    "    at  15         "  11343,  &c. 

The  goods  are  charged  in  the  above  form  at  various  intervals, 
from  September  8th,  1830,  till  September  1st,  1834.  When  goods 
were  consigned  by  Messrs  Telford  &  Son,  the  consignment  was  in 
the  following  form: 

"Jan'y  llth,  1830 — Messrs  Ormsby  &  Co.,  Louisville:  Gentle- 
men— Herein  you  have  receipt  and  invoice  of  three  boxes  of  do- 
mestic cotton  goods  of  our  manufacture:  41  pieces  4-4  fine  check, 
1443  3-4  yds  at  $0  17,  $245  43,  etc." — Which  goods  they  are  or- 
dered to  sell  at  the  prices  stipulated,  and  not  less. 

The  form  of  the  invoice  of  goods  to  Adams,  Allen  &  Co.  was: 
"Adams,  Allen  and  Co.  bo't  of  J.  Telford  and  Son." 

There  were  other  witnesses  examined  on  behalf  of  each  party, 
but  it  is  presumed  that  the  above  will  be  sufficient  to  explain  the 
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nature  of  the  controversy,  and  the  points  upon  which  the  opinion 
of  the  court  was  requested. 

The  court  were  then  requested  by  defendants'  counsel,  to  charge 
the  jury  as  follows: 

1.  Supposing  Adams,  Allen  &  Co.  not  to  have  actually  bought 
from  Telford,  yet  if,  as  testified  by  one  of  their  witnesses,  they  con- 
sented to  give  the  transaction  the  appearance  of  a  sale,  with  the 
view,  in  certain  contingencies,  to  baffle  the  creditors  of  Telford,  then 
the  law  holds  that  the  ostensible  arrangement,  though  void  as  to 
creditors,  is  conclusive  between  the  parties,  and  will  not  lend  its  aid 
to  carry  into  effect  any  private  understanding. 

2.  A  person  who  undertakes  to  forward  goods  for  another  for 
sale,  who  sends  them  to  his  own  correspondent,  in  his  own  name, 
and  who  claims  the  exclusive  power  over  the  goods  and  their  pro- 
ceeds, is  bound,  within  a  reasonable  time,  to  render  a  distinct  and 
comprehensive  account;  and  if  he  fails  so  to  do,  the  jury  may  pre- 
sume that  he  makes  the  goods  his  own,  and  may  charge  him  for 
the  whole  accordingly. 

3.  Supposing  Adams,  Allen  &  Co.  to  have  received  the  goods 
into  their  hands  as  a  collateral  security,  or  to  reimburse  them  for 
advances,  they  are  equally  bound  to  render  such  an  account  as  is 
referred  to  in  the  preceding  paragraph. 

The  court  below,  after  recapitulating  the  evidence,  and  exhibit- 
ing the  case  clearly  to  the  jury,  thus  answered  the  plaintiffs'  points. 

In  answer  to  the  first  point,  the  court  say  as  follows: 

1st.  It  is  necessary  to  look  to  the  facts  as  proved  in  the  case,  in 
order  to  give  to  the  first  point  of  defendant  an  intelligible  reply. 
In  the  abstract,  and  following  the  terms  used  by  counsel,  there  can 
be  no  doubt  that  the  law  is  as  there  stated.  But  in  what  light  are 
the  present  plaintiffs  to  be  viewed:  why  surely,  if  the  jury  believe 
the  testimony,  as  creditors  themselves  of  James  Telford  and  Son, 
at  the  time  of,  and  in  reference  to  the  very  transactions  testified  to 
by  Chapman. 

As  such,  they  had,  as  I  conceive,  a  perfect  right  to  protect  them- 
selves to  the  amount  of  their  advances,  and  to  prevent  those  very 
articles  to  which  they  looked  for  reimbursement,  from  being  taken 
by  other  creditors  of  J.  Telford.  So  long  as  they  kept  within  their 
advances,  the  use  of  their  names,  instead  of  that  of  the  owners  of 
the  goods,  only  tended  to  give  them  a  preference  over  other  credi- 
tors certainly  not  more  meritorious;  and  if  they  did  not  propose  to 
do  more  than  give  themselves  their  just  preference,  I  cannot  see 
that  they  become  obnoxious  to  the  principle  of  law  adverted  to  by 
the  defendants'  counsel. 

2d.  As  a  general  proposition,  I  concur  with  the  defendants' 
counsel;  but  if  the  jury  should  be  of  opinion,  that  Adams,  Allen  & 
Co.,  acted  in  the  forwarding  of  those  goods  for  the  accommodation 
of  Telford  &  Son,  that  the  returns  of  sales  were  from  time  to  time 
exhibited  to  Telford  &  Son  by  the  plaintiffs;  that  those  returns  of 
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sales  were  not  objected  to  by  the  defendants  so  far  as  the  plaintiffs 
were  concerned;  in  a  word,  that  Adams,  Allen  &  Co.,  rendered  the 
service  (which,  it  appears,  was  performed  without  charge)  wholly 
at  the  risk  of  the  defendants,  and  gave  to  them  all  the  accounts 
they  had  received  of  the  sales  of  the  goods,  I  am  of  opinion  that 
there  exists  no  rule  of  law,  which,  under  such  circumstances,  would 
charge  the  plaintiffs  with  the  whole  amount  of  the  invoice  price  of 
the  goods. 

3d.  If  the  jury  believe  the  testimony  in  the  case,  and  that  the 
transactions  between  the  parties  are  such  as  indicated  in  the  pre- 
ceding answer,  I  cannot  think  that  the  plaintiffs  were  bound  to  do 
more  than  they  did. 

In  conclusion,  the  jury  will  hardly  take  into  consideration  the 
relative  wealth  of  the  parties;  nor  whether  they  are  connected 
with  banks  or  insurance  offices;  nor  will  they  be  disposed  to  treat 
as  a  matter  of  reproach,  the  system  and  order  observed  by  a  party 
in  his  business  transactions.  If  the  defendants  have  not  preserved 
papers,  if  they  have  not  kept  their  books  as  accurately  as  might  be, 
or  if  their  business  generally,  be  not  conducted  with  strict  regard 
to  accuracy  and  order,  this  may  be  their  misfortune,  but  an  oppo- 
site course  on  the  part  of  the  plaintiffs,  cannot  justly  be  charged 
upon  them  as  a  fault. 

Verdict  for  plaintiffs  for  6548  dollars  78  cents. 

Livingston  and  Mahon,  for  plaintiffs  in  error,  relied  mainly 
upon  the  error  in  the  opinion  of  the  court,  in  answer  to  the  defend- 
ants' first  point.  They  cited  13  Serg.  fy  Rawle  225;  1  Johns. 
161;  4  Bibb.  70;  2  Lit  tell  12. 

Fetterman  and  Forward,  for  defendants  in  error,  cited  4  Watts 
418;  5  Sinn.  585;  1  Watts  135;  1  Whart.  Rep.  224. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  evidence  in  this  cause  seems  to  show,  that 
although  the  plaintiffs  appeared  to  be  purchasers  on  the  face  of 
the  invoices  and  of  the  consignments  to  their  correspondents,  yet 
in  truth,  they  were  not  so,  but  were  merely  factors  to  dispose  of 
the  manufactured  goods  on  account  of  the  defendants,  and  give 
them  credit  for  the  proceeds,  the  defendants  remaining  liable  in 
account  for  balances  that  should  remain  due  for  yarn  sold  to  them,  or 
responsibilities  incurred  by  the  plaintiffs.  Why  such  an  arrange- 
ment was  made,  was  a  matter  of  dispute.  The  plaintiffs  alleged, 
that  it  was  a  usual  mode  of  transacting  business,  and  called  wit- 
nesses to  prove  instances  in  which  goods  were  consigned  by  manu- 
facturers to  be  sold  on  commission,  and  the  same  terms  were 
employed.  One  of  the  plaintiffs'  witnesses,  however,  stated  in  his 
examination  in  chief,  that  he  always  understood  the  shipments 
were  made  in  that  way,  on  account  of  the  embarrassments  of  the 
vi. — 3  E 
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defendants,  and  that  he  had  heard  conversations  on  the  subject 
between  Mr  Allen  and  the  elder  Mr  Telford.  He  further  stated  in 
his  cross-examination,  that  the  plaintiffs,  as  he  understood,  made 
the  consignments  in  their  own  name,  to  cover  the  property  from 
the  creditors  of  Telford,  who  was  embarrassed.  It  was  upon  this 
view  of  the  case,  the  defendant's  first  point  was  proposed,  and 
there  being  evidence  in  relation  to  it  which  the  jury  might  have 
believed,  the  question  of  law  was  pertinent.  For,  if  the  facts  were 
as  stated  by  this  witness,  the  rule  of  law  applied,  that  an  arrange- 
ment made  by  the  debtor  and  another,  with  a  view  to  hinder  or 
defeat  his  creditors,  though  it  is  voidable  by  them,  yet  it  is  binding 
between  the  parties  themselves.  It  shall  be  as  they  have  chosen 
to  make  it,  and  they  will  not  be  afterwards  heard  to  allege,  that  it 
was  a  mere  contrivance,  different  from  the  truth  and  facts  of  the 
case.  This  rule  appears  to  be  founded  on  principles  of  public 
policy,  and  is  intended  to  deter  men  from  engaging  in  forbidden 
transactions,  by  refusing  relief  as  between  themselves,  and  leaving 
them  in  the  position  they  have  assumed.  In  the  case  of  Sickman 
v.  Lapsley,  13  Serg.  <$*  Rawle  224,  the  subject  is  considered  by  Mr 
Justice  Duncan,  and  the  decision  of  the  court  recognizes  the  princi- 
ple. The  answer  of  the  court  below  does  not  seem  to  have  given 
the  defendants  the  benefit  of  the  rule  of  law  to  which  they  were 
entitled.  The  rule  is  admitted  in  the  abstract  to  be  correct,  yet  its 
application  is  denied,  because  the  plaintiffs  stood  in  the  light  of 
creditors  themselves,  and  as  such,  had  a  right  to  secure  a  preference 
over  other  creditors.  But  it  does  not  appear  that  the  plaintiffs 
were  creditors,  except  under  the  arrangement  in  question.  And 
besides,  the  question  does  not  turn  on  the  right  of  the  plaintiffs  to 
secure  a  preference,  if  done  innocently,  either  according  to  the  usual 
custom  or  other  wise;  but  supposing  the  arrangement  were  made  with 
a  design  to  cover  the  property  from  the  defendant's  creditors,  who 
might  otherwise  be  induced  to  levy  on  it  by  execution,  or  to  attach 
it  elsewhere,  would  it  not,  though  voidable  as  to  creditors,  be  con- 
clusive on  the  parties?  For  the  reasons  above  given,  it  seems  to 
me  it  would,  and  that  the  court  ought  so  to  have  instructed  the 
jury. 

The  other  errors  assigned,  are  not  sustained.  The  answers  of 
the  court  seem  to  be  sufficient,  and  to  be  correct. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Coney  against  Owen. 

A  sale  for  the  payment  of  taxes  of  a  tract  of  unseated  donation  land,  during  the  life 
of  the  soldier,  is  void  and  confers  no  title  upon  the  purchaser.  But  by  virtue  of  the 
act  of  the  3d  of  April  1804,  the  purchaser,  who  has  made  improvements  upon  the  land, 
cannot  be  dispossessed  without  compensation  therefor. 

ERROR  to  the  common  pleas  of  Crawford  county. 

David  Coney  and  Calvin  Mason  against  William  D.  Owen  and 
Elias  Thayer.  This  was  an  action  of  ejectment,  for  two  hundred 
acres  of  land,  in  the  seventh  donation  district,  No.  1453. 

The  land  in  dispute  was  originally  drawn  by  John  Carlton,  a 
soldier  of  the  revolution,  who,  on  the  llth  of  March  1829,  con- 
veyed the  same  to  the  plaintiffs. 

The  defendants  claimed  title,  under  a  sale  of  the  land  for  taxes,  as 
unseated,  in  1818;  and  offered  evidence  to  prove  the  value  of  the 
improvements  made  upon  the  land  since  their  purchase.  This 
evidence  was  objected  to  by  the  plaintiffs,  but  the  court  overruled 
the  objection,  and  sealed  a  bill  of  exceptions. 

The  only  material  point  in  the  cause  was,  whether  the  defend- 
ants were  entitled  to  recover  compensation  from  the  plaintiffs,  for 
the  improvements  made  upon  the  land  by  them  after  their  pur- 
chase at  treasurer's  sale. 

The  court  below  (Shippen,  president)  was  of  opinion,  that  the 
defendants  were  entitled  to  compensation,  and  so  instructed  the  jury, 
who  found  a  verdict  for  the  plaintiffs,  and  valued  the  improvements 
at  1600  dollars. 

The  opinion  of  the  court  was  assigned  for  error. 

Riddle  and  Pearson,foi  plaintiffs  in  error,  cited  1  Smith's  Laws 
489,  sect.  7;  1  Serg.  <$•  JRawle  62;  3  Watts  106;  5  Watts  348. 

Dickenson,  contra,  cited  4  Serg.  4*  Rawle  62;  1  Serg.  4*  Rawle 
38. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  argument  built  on  the  temporary  exemption 
of  donation  lands  from  taxation,  is  that  they  are  not  within  the 
jurisdiction  of  the  fiscal  officers,  or  the  operation  of  those  laws 
which  authorize  sales  of  unseated  lands;  and  it  would,  perhaps, 
be  conclusive  were  the  jurisdiction  bounded  in  respect  to  them  as 
it  is  in  respect  to  seated  lands.  But  the  words  of  the  act  of  1804, 
which  is  the  groundwork  of  the  succeeding  legislation,  distinctly 
embrace  them  while  they  are  only  excepted  for  a  period  by  a  par- 
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ticular  statute.  "  ALL  unseated  lands  within  this  commonwealth/' 
it  is  said  in  the  second  section,  "  held  by  individuals  or  bodies  cor- 
porate, either  by  improvement,  warrant,  patent,  or  otherwise,  shall, 
for  the  purpose  of  raising  county  rates  and  levies,  be  valued  and 
assessed  as  other  property."  Words  could  not  be  more  compre- 
hensive. General  jurisdiction  of  all  unseated  lands  being  thus 
given,  what  is  the  effect  of  the  act  of  1782,  which  exempts  dona- 
tion lands  during  the  ownership  of  the  soldier?  Not  to  take  away 
jurisdiction  in  the  particular  case,  but  to  suspend  the  exercise  of  it. 
It  is  revived,  not  created,  at  the  death  or  alienation  of  the  soldier; 
it  is  general,  and  the  suspension  of  it  special:  but  that  is  not  all. 
The  exemption  appertains  to  the  person,  and  not  to  the  thing;  for 
it  expires  with  the  soldier  or  his  ownership.  Having  general  juris- 
diction, the  doings  of  the  officers,  though  voidable,  are  not  void  for 
ignorance  or  disregard  of  what  is,  at  most,  a  personal  privilege. 
Were  the  power  as  limited  in  respect  to  donation,  as  it  is  in  respect 
to  seated  lands,  the  effect  might  be  different;  but  its  generality 
gives  room  for  the  common  law  principle,  which  requires  a  party 
to  bring  his  privilege  within  the  saving  as  an  exception.  In  Fox 
v.  Wood,  1  Bawle  145,  and  Shoemaker  v.  Nesbit,  2  Rawle  201,  it 
was  held,  that  a  court  martial  has  jurisdiction  of  a  military  exempt 
so  far  as  to  conclude  him  by  disallowing  his  privilege ;  a  principle 
which,  did  the  officers  possess  judicial  power,  would  go  far  to 
make  sales  of  unseated  lands  conclusive  of  the  title.  They  have 
but  an  executive  power,  however,  to  exonerate  or  abate;  and 
hence  it  is,  that  the  plaintiff  would  be  entitled  to  recover,  though 
the  jurisdiction  were  conceded.  The  latter  being  established,  the 
question  is  ruled  by  Gilmore  v.  Thompson,  3  Watts  106,  in  which 
it  was  declared,  that  compensation  is  incident  to  every  recovery  for 
irregularity  in  the  assessment,  process,  or  sale ;  or  for  previous  pay- 
ment of  the  tax:  in  fine,  that  it  was  intended  for  every  bona  fide 
purchaser  who  has  expended  money  or  labour  on  the  credit  of  the 
title.  Is  not  the  defendant  such  a  purchaser?  The  plaintiff  objects 
that  he  was  bound  to  know  that  donation  lands  are  exempt  from 
taxation.  Was  he  bound  to  know  that  after  a  lapse,  in  this  in- 
stance, of  thirty-five  years,  the  day  of  exemption  had  not  gone  by? 
In  Gilmore  v.  Thompson,  the  purchaser  might,  with  equal  reason, 
have  been  required  to  know  that  the  tax  was  paid.  In  either  case, 
the  existence  of  an  unsatisfied  duty  was  a  postulate  equally  indis- 
pensable to  the  legality  of  the  sale,  and  the  knowledge  of  it  equally 
accessible  to  the  bidders.  In  the  one,  the  land  might  not  be  open 
to  assessment;  in  the  other,  not  to  sale;  but  in  either,  there  might 
be  the  same  want  of  mala  fides.  The  former  may  not  be  so  dis- 
tinctly within  the  letter  of  the  provision,  but  it  is  as  distinctly 
within  the  equity  of  it;  and  why  should  not  the  statute  be  liberally 
interpreted?  It  is  remedial,  not  penal;  and  nothing  can  be  fairer 
than  its  object.  The  owner  ought  not,  for  conscience'  sake,  to  re- 
cover the  uncompensated  improvements  of  an  occupant  ignorant 
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of  every  title  but  his  own.  For  excessive  compensation,  the  re- 
medy is  with  the  court;  and,  subject  to  its  control,  the  presumption 
is  that  the  jury  will  do  justice. 

KENNEDY,  J. — By  the  seventh  section  of  an  act  of  the  legis- 
lature, passed  the  1st  day  of  March  1780,  Smith's  L.  489,  it  is 
enacted,  "  that  all  lands,  which  have  been,  or  may  hereafter 
be  granted  within  this  state,  to  any  officers  or  soldiers  of  the  line 
of  this  state,  by  virtue  of  any  resolution  of  congress,  or  law  of  this 
state,  as  a  reward  for  their  services,  shall  be,  and  are  hereby  ex- 
empted from  taxation,  for,  and  during  the  life  of  such  officer  or 
soldier  respectively,  unless  the  same  shall  be  transferred  to  any 
other  person."  This  enactment  is  again  introduced  into  a  subse- 
quent act,  passed  on  the  16th  of  March  1785;  and  in  the  very 
same  terms,  forms  a  provision  of  the  33d  sect.  2  Smith's  L. 
2S7.  After  the  passage  of  these  acts,  the  land  in  question  was 
granted  under  the  directions  of  an  act  passed  on  the  24th  of  March 
1785,  by  the  commonwealth  to  John  Carleton,  as  a  reward  for  his 
services,  performed  as  a  soldier  of  the  Pennsylvania  line,  to  be  held 
by  him  during  his  life  or  ownership  thereof,  according  to  the 
express  enactment  and  provision  of  the  above  act,  free  and  exempt 
from  all  liability  to  taxation. 

In  accordance  with  this  view,  and  upon  this  ground  the  decision 
of  this  court,  would  seem  to  have  been  made  in  Finney  v.  The 
Commissioners  of  Mercer  county,  1  Sen;  &•  Rawle  62,  where  it 
was  held,  that  land  granted  by  this  state  to  an  officer  of  the  Penn- 
sylvania line,  is  not  subject,  while  owned  by  him,  to  county  or 
road  taxes;  nor  in  short,  to  taxes  of  any  kind,  it  may  be  added, 
according  to  the  principle  of  that  decision.  This  exemption  of  the 
land  from  taxation  has,  very  properly,  as  I  conceive,  been  regarded 
as  forming  a  part  of  the  contract  under  which  the  grantee  ob- 
tained the  land  from  the  state.  The  late  chief  justice,  in  delivering 
his  opinion  in  Finney  v.  The  Commissioners  of  Mercer  county, 
says,  "  it  is  to  be  considered  as  a  contract  between  the  government 
and  the  army,  and  the  words  being  spoken  by  the  legislature,  are 
entitled  to  a  liberal  construction  in  favour  of  the  soldier.  But  there 
needs  no  liberality  of  construction.  The  plaintiff  asks  no  other 
than  the  literal  and  common  meaning  of  the  expressions  of  the 
law." 

The  act  of  assembly,  passed  on  the  3d  of  April  1804,  under 
which  unseated  lands  are  made  taxable,  and  the  mode  of  selling 
them  pointed  out  in  case  the  taxes  are  not  paid,  in  the  second  sec- 
tion thereof,  Stroitd's  Purd.  Dig.  948,  declares  that, "all  unseated 
lands  within  the  commonwealth,  held  by  individuals,  companies, 
or  bodies  corporate,  either  by  improvement,  warrant,  patent  or 
otherwise,  shall,  for  the  purpose  of  raising  county  rates  and  levies, 
be  valued  and  assessed  in  the  same  manner  as  other  property." 
But  unless  this  be  considered  a  repeal  of  the  exemption  previously 
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annexed  to  the  land  of  soldiers  as  a  part  of  the  grant,  which  the 
legislature,  admitting  they  had  the  power  to  do  so,  a  power,  how- 
ever, that  may  be  very  questionable,  if  not  denied  altogether,  cer- 
tainly did  not  intend  to  do,  and  have  not  done  here,  the  land  in 
dispute  cannot  be  considered  as  having  ever  been  taxable  at  any 
time  before  the  sale  made  of  it  for  taxes.  Indeed,  it  is  admitted, 
that  the  lands  of  soldiers,  granted  to  them  by  the  state,  as  a  reward 
for  their  military  services,  must  be  regarded  as  excepted  from  the 
operation  of  that  part  of  the  act  last  recited,  by  force  of  the  prior 
acts.  I,  however,  do  not  consider  it  barely  in  the  light  of  an  ex- 
ception, though  I  cannot  perceive,  that  the  result  would  be  mate- 
rially different,  if  I  did.  I  consider  the  exemption  from  all  taxation 
as  a  privilege  annexed  to,  or  rather  incorporated  into  the  grant  of 
the  land.  In  other  words,  as  forming  part  of  the  grant,  under 
which  the  land  was  given,  and  as  part  of  the  reward  intended  for 
the  military  services  performed  in  achieving  and  establishing  the 
freedom  and  independence  of  the  country,  which  cannot  be  revoked 
or  set  aside.  State  of  New  Jersey  v.  Wilson,  7  Cran.  164;  Mr 
Justice  Baldwin's  opinion  in  the  Charles  River  Bridge  v.  Warren 
Bridge,  /?.  140.  Under  this  view,  I  confess,  it  appears  to  me,  that 
without  a  violation  of  good  faith,  the  land  could  not  have  been 
subjected  afterwards,  by  the  government,  to  taxation,  as  long  as  it 
remained  the  property  of  the  soldier.  This  being  the  state  and 
condition  of  the  land  in  question,  while  owned  by  Carleton,  it  is 
perfectly  evident,  that  it  could  neither  be  assessed  with  taxes,  nor 
sold  for  the  nonpayment  of  them,  if  assessed.  It  being  then  in  no- 
wise liable  to  taxation,  nothing  more  would  seem  to  be  requi- 
site, than  to  read  the  sections  of  the  acts,  directing  that  the  pur- 
chasers of  unseated  lands,  at  sales  made  thereof  for  taxes,  shall  be 
entitled  to  the  value  of  the  improvements  made  thereon  by  them 
subsequently  to  their  purchases,  if  the  lands  shall  be  recovered 
from  them  in  ejectment,  in  order  to  show,  that  the  provision  of  the 
act  in  this  respect,  cannot  possibly,  by  any  fair  or  even  equitable 
construction,  be  made  to  extend  to  the  land  here.  The  second 
section  of  the  first  act,  that  is,  of  the  3d  of  April  1804,  after  decla- 
ring, that  all  unseated  lands  shall  be  assessed  in  the  terms  already 
stated,  proceeds  to  provide  and  direct  the  manner  in  which  they 
shall  be  sold,  in  case  of  neglect  on  the  part  of  the  owners  to  pay 
the  taxes  assessed.  Then  comes  the  third  section,  which,  after 
declaring  what  shall  be  deemed  sufficient  evidence  of  the  notice, 
required  to  be  given  of  the  sales  thereby  directed  to  be  made,  and 
providing  for  the  preservation  and  protection  of  the  evidence,  in 
case  of  any  trial  thereafter,  either  at  law  or  in  equity,  respecting 
the  validity  of  sales  made  by  virtue  of  the  act,  enacts,  that  "  no 
action  for  recovery  of  said  lands  (the  word  '  said'  here,  referring 
to  lands  previously  made  taxable,  assessed  and  sold  under  the  act) 
shall  lie,  unless  the  same  be  brought  within  five  years  after  the 
sale  thereof  for  taxes  as  aforesaid:  provided  always,  that  where  the 
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owner  or  owners  of  such  lands  sold  as  aforesaid,  shall  at  the  time 
of  such  sale  be  a  minor  or  minors,  or  insane,  and  residing  within 
the  United  States,  five  years,  after  such  disability  is  removed,  shall 
be  allowed  such  person  or  persons,  their  heirs  or  legal  representa- 
tives, to  bring  their  suit  or  action  for  recovery  of  the  lands  so  sold; 
but  where  the  recovery  is  effected  in  such  cases,  the  value  of  the 
improvements,  made  on  the  lands  so  sold,  after  the  sale  thereof, 
shall  be  ascertained  by  the  jury  trying  the  action  for  recovery,  and 
paid  by  the  person  or  persons  recovering  the  same,  before  he,  she, 
or  they  shall  obtain  possession  of  the  lands  so  recovered."  Now 
it  does  appear  to  me,  too  plain  to  admit  of  a  moment's  doubt,  that 
the  expressions,  "  lands  sold  as  aforesaid"  "  lands  so  sold,"  and 
"  lands  so  recovered,"  which  are  used  throughout  the  section, 
mean  identically  the  same  lands,  and  embrace  merely  the  unseated 
lands  made  taxable  by  the  second  section  of  the  act  as  recited 
above,  and  no  other  whatever;  and  especially,  not  lands  entirely 
exempted  from  all  taxation;  consequently,  the  limitation  of  five 
years  against  the  former  owners,  and  the  provision  in  favour  of 
purchasers  for  being  paid  the  value  of  their  improvements,  in  case 
the  lands  should  be  recovered  from  them,  are  alike  applicable  to 
the  same  lands;  so  that  the  purchaser  cannot  claim  to  be  paid  for 
his  improvements  made  upon  the  land,  unless  the  limitation  of 
five  years  would  have  been  a  protection  to  him,  in  the  event  of 
his  having  been  permitted  to  remain  in  the  possession  thereof,  for 
that  length  of  time,  without  any  suit  having  been  brought  for  the 
recovery  of  it.  But  it  certainly  will  not  be  said,  that  it  was  the 
intention  of  the  legislature,  to  deprive  soldiers  of  their  rights  to  the 
lands  granted  them  by  the  state,  as  a  reward  for  their  services,  by 
a  limitation  of  five  years  in  any  case,  instead  of  the  ordinary  limi- 
tation of  twenty-one  years  adverse  possession.  If,  however,  it  be 
held,  that  a  soldier  is  bound  to  pay  for  the  improvements  made  by 
the  purchaser  of  his  land,  at  a  sale  made  thereof  for  taxes  assessed 
upon  it,  without  authority,  and  against  all  law,  then  it  inevitably 
follows,  that  five  years  adverse  possession  of  the  land  by  such  pur- 
chaser, without  any  suit  being  brought  against  him,  would  be  a 
complete  bar  to  any  action  instituted  thereafter. 

It  is  said,  however,  that  the  late  chief  justice,  in  delivering  the 
opinion  of  the  court,  in  Creigh  v.  Wilson,  1  Serg.  &  Ruwle  41-2, 
has  declared  the  words,  "  where  the  recovery  is  effected"  must  be 
considered  as  having  a  reference  to  all  cases  of  land  sold  for  taxes. 
But  it  would  be  dealing  very  unfairly  with  that  learned  and  dis- 
tinguished judge,  to  suppose  that  he  meant  to  include  the  case  of  a 
soldier's  land  being  assessed  and  sold  for  taxes.  The  question 
raised  there,  was,  whether  the  clause  respecting  improvements  ap- 
plied as  well  to  the  lands  of  owners  under  no  disability  as  to  those 
under  the  disabilities  therein  mentioned.  The  counsel  of  the  plain- 
tiffs in  that  case,  contended  that  the  clause  extended  only  to  the 
lands  of  minors  and  insane  persons  residing  within  the  United 
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States,  and  not  to  the  lands  of  persons  of  full  age  and  sound  mind. 
The  chief  justice,  then,  after  endeavouring  to  show  that  this  dis- 
tinction was  inconsistent  with  the  great  object  of  the  provision, 
proceeds,  by  saying,  "  Indeed  it  would  be  most  extraordinary,  if 
the  allowance  were  restricted  to  such  cases,  (meaning  the  cases  of 
minors  or  insane  persons)  because,  supposing  that  it  is  an  injury 
to  the  owners  of  the  land,  (which  is  assumed,  and  truly  assumed, 
in  the  argument  of  the  plaintiffs,)  it  would  follow  that  the  proviso 
places  minors  and  insane  persons  in  a  worse  situation  than  others, 
although,  it  was  intended  for  their  benefit;"  and  then  concludes, 
"  There  is  no  way  of  avoiding  this  absurdity,  but  by  giving  the 
words  (  where  the  recovery  is  effected,'  a  general  reference  to  ail 
cases  of  land  sold  for  taxes."  Thus,  plainly  showing  that  he  only 
intended  all  cases  of  unseated  lands  liable  to  taxation  and  sold  for 
taxes;  for  it  could  not  well  then  have  entered  into  his  mind  to  con- 
ceive, that  lands,  completely  exempt  from  all  taxation,  would  ever 
be  sold  for  taxes,  as  long  as  they  remained  exempt. 

If,  however,  the  least  shadow  of  doubt  could  be  raised,  in  respect 
to  a  soldier's  land  not  being  embraced  in  the  clause  relative  to  im- 
provements, a  reference  to  a  supplementary  and  subsequent  act  of 
the  13th  of  March  1815,  Purd.  Dig.  953,  (by  Stroud,)  would  at 
once  remove  it;  and  make  it  as  clear  as  the  sun  at  noon-day,  that 
consistently  with  the  plain,  common,  and  also  literal  meaning  of  its 
provisions,  taken  together  with  those  of  the  prior  acts,  cited  above, 
a  soldier,  whose  land,  such  as  that  in  question,  is  taxed  and  sold  on 
account  thereof,  cannot  be  deprived  or  kept  out  of  the  possession 
of  it,  until  he  shall  have  paid  the  purchaser  at  such  sale,  the  value 
of  the  improvements  made  thereon  by  him  after  his  purchase. 
The  fourth  section  of  this  last  act,  enacts  that,  "  if  the  owner  or 
owners  of  lands  sold  as  aforesaid,  (thus  referring  to  the  lands  be- 
fore mentioned,  which  are  made  expressly  liable  to  taxation,)  shall 
make  or  cause  to  be  made,  within  two  years  after  such  sale,  an 
offer  or  legal  tender  of  the  amount  of  the  taxes,  for  which  the  said 
lands  were  sold,  and  the  costs,  together  with  the  additional  sum  of 
25  per  cent,  on  the  same,  to  the  county  treasurer,  who  is  hereby 
authorized  and  required  to  receive  and  receipt  for  the  same,  and  to 
pay  it  over  to  the  said  purchaser,  upon  demand,  and  if  it  shall  be 
refused  by  the  said  treasurer,  or  in  case  the  owner  or  owners  of 
lands  so  sold,  shall  have  paid  the  taxes  due  on  them,  previously  to 
the  sale,  then,  and  in  either  of  these  cases,  said  owner  or  owners 
shall  be  entitled  to  recover  the  same  by  due  course  of  law,  but  in 
no  other  case  and  on  no  other  plea,  shall  an  action  be  sustained" 
Then,  after  repealing  so  much  of  the  principal  act,  as  required 
notice  of  the  taxes  being  due,  and  the  sale  to  be  made  therefor,  to 
be  given  in  certain  public  newspapers,  a  proviso  is  added  in  the 
following  words:  "That  when  the  owner  or  owners  of  land  sold 
as  aforesaid,  shall,  at  the  time  of  such  sale,  be  an  orphan  or  or- 
phans, or  insane,  and  residing  within  the  United  States,  two  years 
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after  such  disability  is  removed,  shall  be  allowed  such  person  or 
persons,  their  heirs,  or  legal  representatives,  to  bring  their  suit  or 
action  for  the  recovery  of  the  lands  so  sold,  but  where  the  recovery 
is  effected  in  such  cases,  (meaning,  most  clearly,  the  two  cases  be- 
fore mentioned;  First,  where  the  taxes,  &c.,  have  been  tendered  or 
paid  to  the  county  treasurer,  within  the  time  limited,  after  the  sale ; 
or  secondly,  where  the  taxes  assessed,  have  been  paid  before  the 
sale,)  the  value  of  the  improvements  made  on  the  lands  so  sold, 
after  the  sale  thereof,  shall  be  ascertained  by  the  jury  trying  the 
action  for  recovery,  and  paid  by  the  person  or  persons  recovering 
the  same,  before  he,  she,  or  they  shall  obtain  possession  of  the 
lands  so  recovered."  Here,  agreeably  to  the  enacting  part  of  this 
section,  it  is  perfectly  manifest,  that  there  are  only  two  cases  in 
which  unseated  lands,  sold  for  taxes  can  be  recovered  back  by  the 
owner  from  the  purchaser.  First,  where  the  amount  of  the  tax, 
&c.,  has  been  tendered  or  paid,  by  the  owner,  within  the  limited 
time  after  the  sale  to  the  county  treasurer;  and,  secondly,  where 
the  owner  has  paid  the  taxes  before  the  sale.  In  this,  there  can  be 
no  mistake  or  misapprehension,  for  it  is  impossible  that  this  restric- 
tion could  have  been  couched  or  expressed  in  more  explicit  or  less 
ambiguous  language.  After  designating  the  two  cases,  it  is  first 
declared,  positively,  that  the  owners  of  lands  in  such  cases,  shall 
be  entitled  to  recover  them;  but  the  legislature  not  content,  as  it 
would  seem,  with  this  positive  enactment,  and  in  order  to  prevent, 
not  only  all  misapprehension  of  their  meaning,  but  likewise  to 
guard  against  any  possible  doubt  arising,  as  to  what  their  meaning 
really  was,  have  superadded  the  negative  words,  "  but  in  no  other 
case  and  on  no  other  plea,  shall  an  action  be  sustained;"  thus  ex- 
pressly prohibiting  the  maintenance  of  an  action  in  any  other  case, 
by  the  owner  of  the  land  for  the  recovery  of  it,  than  in  the  two 
particularly  specified.  Hence  it  would  follow,  most  conclusively, 
that  if  a  soldier's  land,  granted  to  him,  as  a  reward  for  his  military 
services,  which  happens  to  be  taxed  and  sold  therefor,  while  un- 
seated, is  to  be  considered  as  embraced  in  the  expressions  made 
use  of  throughout  the  section,  "  lands  sold  as  aforesaid"  "  lands 
so  sold,"  and  "  lands  so  recovered,"  he  will  be  bound  to  pay  the 
taxes  so  assessed,  either  before  the  sale,  or  otherwise,  after  the  sale, 
by  tendering  them  together  with  the  costs,  and  25  per  cent,  on  the 
amount  thereof,  to  the  county  treasurer,  within  the  time  limited  for 
that  purpose,  or  else  his  right  to  the  land  will  be  gone  forever.  It 
is  very  obvious,  not  only  according  to  the  rules  of  grammatical 
construction,  but  to  the  whole  scope  and  tenor  of  the  act,  that  each 
of  these  expressions  refers  to,  and  was  intended  to  embrace,  iden- 
tically the  same  description  of  lands,  and  if  it  be,  that  they  embrace 
the  lands  of  soldiers,  such  as  that  in  question  here,  then  it  also  fol- 
lows that  the  plaintiffs  in  this  case  have  no  right  whatever,  if  the 
act  be  constitutional,  to  recover  the  land  upon  any  terms.  But  it 
is  admitted  that  the  plaintiffs  have  a  right  to  recover  the  land. 

VI. 3  F 
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And  why?  Because  it  was  not  liable  at  all  to  taxation,  but  wholly 
exempt  from  it.  This  is  the  only  possible  ground  upon  which  the 
plaintiffs'  right  to  recover  can  be  made  to  stand;  and,  therefore,  not 
embraced  within  the  scope  of  the  acts  authorizing  the  assessment 
and  collection  of  taxes.  This,  then,  is  certainly  yielding  the  only 
ground  upon  which  it  can  even  be  pretended  that  the  defendants 
have  a  right  to  receive  the  value  of  their  improvements  made  upon 
the  land  since  the  sale  thereof,  before  they  shall  be  compelled  to 
surrender  the  possession  to  the  plaintiffs. 

The  case  of  Gilmore  v.  Thompson,  3  Watts  106,  has  been  re- 
lied on  to  support  the  claim  of  the  defendants  to  be  paid  the  value 
of  their  improvements.  That  case,  however,  was  decided  expressly 
upon  the  ground,  that  the  land  was  liable  to  taxation,  and  that  the 
tax  assessed  thereon  was  paid  before  the  sale;  thus  bringing  it  with- 
in one  of  the  two  cases  expressly  provided  for  by  the  terms  of  the 
4th  section  of  the  act  of  1815,  wherein  it  is  declared  that  the  owner 
shall  recover  his  land  upon  paying  for  the  improvements  made 
thereon  by  the  purchaser  after  the  sale.  The  only  plausible  objec- 
tion to  the  decision  there  was,  that  the  provision  allowing  to  the 
purchaser  the  value  of  his  improvements,  was  intended  only  to  be 
applicable  where  the  owner  was  an  orphan  or  insane,  and  residing 
within  the  United  States  at  the  time  of  the  sale ;  but  the  plaintiff 
not  being  either  an  orphan  or  insane,  was  therefore  entitled  to  re- 
cover the  possession  of  his  land  without  paying  for  the  improve- 
ments. This  objection,  however,  had  been  previously  overruled 
in  Creigh  v.  Wilson,  under  the  act  of  1804;  and  the  act  of  1815, 
as  it  was  conceived  by  the  court,  not  being  materially  different  in 
its  terms,  as  to  this  point,  from  the  act  of  1804,  it  was  therefore 
rather  looked  upon  as  settled. 

But  it  is  said  that  the  commissioners  of  the  county  have  a  general 
jurisdiction  over  all  unseated  lands  for  the  purpose  of  taxation,  and 
in  case  of  failure  on  the  part  of  the  owners  thereof  to  pay  the  taxes 
when  assessed,  to  cause  the  lands  to  be  sold  therefor;  and  hence 
the  purchaser  is  not  bound  to  look  further  and  see  whether  the  land 
taxed  and  offered  for  sale,  belongs  to  a  soldier  or  not,  and  thus 
ascertain  whether  it  was  liable  to  taxation  or  not;  and  accordingly 
buy  or  not  buy,  as  he  found  it  to  be  one  or  the  other.  This  argu- 
ment, however,  if  it  proves  any  thing,  would  seem  to  prove  too 
much;  for  it  would  go  to  establish  the  sale,  and  give  to  the  pur- 
chaser the  land  also,  as  well  as  the  improvements.  Upon  the  same 
principle  the  commonwealth  might  have  her  lands  taxed,  sold  and 
taken  from  her,  or  be  improved  out  of  them.  But  it  cannot  be 
questioned,  I  apprehend,  that  a  purchaser  at  such  sale  is  bound  to 
know  whether  the  commonwealth  has  parted  with  her  title  to  the 
land  selling  or  not;  and  if  he  be,  and  it  be  so,  that  she  has,  then  it 
must  be  taken  that  he  knows  to  whom,  whether  to  a  soldier  or  not, 
as  a  reward  for  his  military  services,  which  can  be  determined  by 
inspection  of  the  grant,  the  record  of  which  is  open  to  every  one; 
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and  if  it  be  parted  with  to  a  soldier  as  a  reward  for  such  service, 
he  is  bound  to  know  that  it  is  not  taxable  as  long  as  it  is  held  by 
the  grantee.  This  is  nothing  more  than  Avhat  every  purchaser  at 
a  judicial  sale  of  real  estate  has  to  look  to  and  to  guard  against; 
otherwise,  he  may  pay  his  money  for  nothing:  caveat  emptor  is 
the  rule  in  such  cases,  so  far  as  not  clearly  changed  by  statute. 

Again  it  is  said,  that  the  great  object  of  the  legislature  was  to 
encourage  persons  to  buy  unseated  lands  when  offered  for  sale  on 
account  of  taxes,  and  afterwards  to  go  on  and  improve  them;  and 
therefore,  with  a  view  to  promote  this  end,  the  acts  are  to  be  libe- 
rally expounded,  and  by  this  means  the  case  of  the  defendants  will 
be  brought  within  the  spirit  and  equity  of  the  acts,  if  not  within  the 
letter  of  them,  so  as  to  receive  the  value  of  their  improvements. 
No  doubt  the  design  of  the  legislature  was  such  as  has  been  stated; 
but  then  it  is  a  great  mistake  to  suppose  that  the  legislature  ever 
intended  that  any  lands  should  be  either  taxed,  sold  or  improved 
at  the  expense  of  the  owner,  by  the  purchaser,  except  those  which, 
under  the  acts  of  assembly  on  this  subject,  are  made  liable  to  taxa- 
tion; and  certainly  not  the  lands  of  soldiers,  such  as  that  in  question, 
as  has  already  been  clearly  shown,  and,  indeed,  not  denied. 

It  has  also  been  advanced  as  an  argument  in  favour  of  allowing 
the  claim  of  the  defendants  for  their  improvements,  that  it  is  no 
injury  to  the  plaintiffs  to  be  compelled  to  pay  for  them,  because 
they  will  then  have  the  full  benefit  of  them;  and  that  the  defend- 
ants will  be  great  losers  if  they  should  have  to  surrender  the  posses- 
sion of  the  land  without  being  paid  for  their  improvements,  which, 
in  justice,  ought  not  to  be.  I  have  shown  already  that,  upon  a  fair 
construction  of  the  acts  of  assembly,  which  are  perfectly  free 
from  ambiguity,  it  is  impossible  to  bring  the  land  in  question,  as 
long  as  it  remained  the  property  of  Carleton,  within  the  operation 
of  any  part  of  these  acts.  In  short,  that  it  is  not  included  within 
the  acts  authorizing  the  taxing  of  unseated  lands  for  any  purpose 
Avhatever.  This  being  the  case,  and  there  never  having  been  any 
contract,  either  express  or  implied  between  Carleton  and  the  de- 
fendants or  the  plaintiffs  and  the  defendants,  whereby  any  right 
could  accrue  to  the  defendants  to  demand  payment  for  their  im- 
provements, their  equity  to  be  paid  for  them  is  the  same,  and  no 
more  than  that  which  every  intruder  or  trespasser  has  who  enters 
upon  and  improves  lands  without  and  against  the  consent  of  the 
owner.  Yet  in  this  latter  case  it  must  be  admitted,  I  think,  that 
no  claim  to  compensation  for  doing  so  can  be  sustained  in  this  state, 
either  at  law  or  in  equity.  It  is  therefore  obvious,  that  the  defend- 
ants have  no  right  to  any  compensation  for  their  improvements, 
which  they  can  enforce,  either  at  law  or  in  equity.  Had  they  ex- 
ercised the  precaution  which  the  law  requires  of  purchasers  gene- 
rally, it  could  not  have  happened  to  them. 

Although  the  improvements  may  be  of  some  benefit  to  the  owner 
of  the  land,  who  is  not  obliged  to  pay  for  them  in  order  to  obtain 
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the  possession  of  it,  yet  generally  in  point  of  fact,  they  are  any  thing 
but  a  benefit  to  him  when  he  is  compelled  to  pay  the  value  set  upon 
them  by  a  jury  before  he  can  get  possession.  The  prejudices  and 
feelings  of  juries  are  almost  always  in  favour  of  the  improver  in 
such  cases,  and  therefore  they  go  in  their  valuation  to  the  utmost 
extent  that  the  testimony  of  witnesses,  possessed  of  similar  feelings, 
will  warrant.  But  even  in  a  legal  point  of  view,  it  has  been  thought 
to  be  an  injury  to  the  owner  of  taxable  land,  who  has  been,  on 
account  of  his  own  neglect  of  duty  to  pay  the  taxes  assessed  upon 
it,  compelled  to  pay  for  the  improvements,  or  otherwise  lose  his 
land.  The  late  Chief  Justice  TILGHMAN  must  have  thought  so,  for 
in  Creigh  v.  Wilson,  1  Serg.  <§•  Rawle  4 1 ,  he  says,  "  supposing  it 
to  be  an  injury  to  the  owner  of  the  land,  which  is  assumed,  and 
truly  assumed  in  the  argument  of  the  plaintiffs."  But  if  it  be  an 
injury  to  the  owner  of  land,  who,  on  account  of  his  own  default,, 
is  required  to  pay  for  the  improvements  made  thereon,  or  else  give 
up  the  land  itself  with  the  improvements,  what  must  it  be  consi- 
dered in  regard  to  the  owner  of  land  who  has  been  guilty  of  no 
neglect  of  duty,  and  is  in  no  default  whatever?  To  require  such  a 
thing  of  him  would  seem  to  be  positive  injustice — one  of  the  highest 
injuries  that  can  be  committed  against  the  rights  of  a  citizen,  as  it 
regards  his  property:  he  does  not  wish  to  part  with  his  land  on  any 
terms:  he  did  not  want  it  improved:  but  he  is,  in  effect,  required  to 
give  up  his  land  to  the  improver,  without  even  being  paid  a  cent 
for  it,  or  otherwise  pay  for  improvements  made  on  it  that  he  never 
bargained  for,  never  solicited,  did  not  wish,  and  has  not,  perhaps, 
the  means  of  paying  the  price  set  upon  them  by  others  without  his 
consent. 

I  therefore  think  the  court  below  erred  in  admitting  the  evidence 
showing  the  value  of  the  improvements,  and  in  directing  the  jury 
to  ascertain  and  report  the  value  of  them.  The  judgment  as  to  the 
value  of  the  improvements  in  favour  of  the  defendants  ought  to  be 
reversed,  and  the  judgment  in  favour  of  the  plaintiffs  for  the  reco- 
very of  the  land  to  stand. 

Judgment  affirmed. 
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Altman  against  Klingensmith. 

The  payment  of  the  debt  and  interest  due  upon  a  judgment,  and  an  acknowledg- 
ment upon  the  docket  by  the  plaintiff  of  the  receipt  of  it,  is  not  an  entire  satisfaction 
of  the  judgment ;  and  a  scire  facias  may  be  maintained  to  revive  that  judgment  as 
to  the  costs,  against  a  terre-tenant  of  land  bound  by  it.  But  if  the  plaintiff's  executors, 
subsequently  to  the  entry  of  the  judgment,  conveyed  the  land  bound  by  it  "free  and 
clear  from  all  the  estate  of  their  testator,  and  his  heirs  or  executors,"  upon  the  debt 
and  interest  of  the  judgment  being  paid,  by  him  who  afterwards  became  the  terre-tenant, 
th(i  land  is  thereby  released  from  the  lien,  and  a  scire  facias  cannot  be  maintained 
against  the  terre-tenant,  under  such  circumstances. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

John  P.  Klingensmith  had  in  his  lifetime  entered  into  articles  of 
agreement,  to  sell  to  George  Pfund  a  tract  of  land;  Pfund  gave  to 
the  vendor  certain  bonds  with  power  of  attorney  to  confess  judg- 
ment, as  part  of  the  consideration,  and  among  others,  a  bond  for 
100  dollars,  payable  on  the  1st  of  April  1834.  On  this  bond,  a 
judgment  in  pursuance  of  the  power  of  attorney  annexed  to  it, 
was  confessed  on  the  19th  of  September  1825,  for  100  dollars  and 
costs.  The  costs  on  the  judgment  were  3  dollars  and  50  cents. 

Of  May  term  1S29,  No.  57,  a  scire  facias  issued,  not  as  it  ought 
to  have  been,  to  revive  and  continue  the  lien  of  the  judgment,  but 
to  show  cause  why  the  plaintiff  should  not  have  execution ;  on  this, 
judgment  was  entered  the  24th  of  August  1829.  This  judgment 
being  directly  contrary  to  the  bond,  to  the  warrant  to  confess  judg- 
ment, and  to  the  judgment  of  1825,  was  manifestly  wrong,  but  not 
reversible,  because  more  than  seven  years  had  elapsed;  besides, 
this  writ  of  error  was  not  brought  to  it. 

No.  2,  of  November  1834,  a  scire  facias  issued  at  the  suit  of  the 
executors  of  Klingensmith,  against  Godfrey  Pfund  and  terre- 
tenants;  it  was  served  on  Altman,  who  appeared  and  took  defence 
against  him;  judgment  was  entered  in  the  common  pleas,  and  he 
brought  this  writ  of  error. 

This  last  scire  facias  recited  the  judgment  entered  in  1825,  and 
recited  correctly  the  amount  for  which  judgment  was  entered,  but 
it  recited  that  the  damages  (costs)  were  4  dollars  25  cents,  whereas 
they  were  only  3  dollars  50  cents.  As  the  whole  record  of  this 
judgment  was  brought  before  the  court  below,  and  this  court,  by 
the  plea,  this  might  have  been  amended  if  asked  for  there ;  or  here, 
on  payment  of  the  costs  of  the  writ  of  error. 

The  scire  facias  of  1834  also  recited  the  judgment  of  1829, 
and  that  since  that  time,  J.  P.  Klingensmith  had  died,  and  that 
plaintiffs  were  his  executors;  and  that  they  had  acknowledged 
satisfaction  of  the  debt  and  interest,  due  on  said  judgment,  but  the 
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costs  thereon  being  10  dollars  37%  cents,  were  unpaid;  and  this 
scire  facias  was  to  show  cause  why  execution  should  not  issue 
against  the  defendants  for  them. 

What  plea  Pfund  made  is  not  before  us;  but  Altman,  as  terre- 
tenant  pleaded  separately ;  first,  nul  tiel  record. 

And  secondly,  he  pleaded  specially  what  in  substance,  was,  that 
Klingensmith,  by  articles,  agreed  to  sell  to  Pfund  certain  land,  de- 
scribing it,  for  a  price  of  1200  dollars,  payable,  &c.;  this  judgment 
was  for  one  of  the  instalments.  That  Klingensmith  died;  the 
agreement  was  proved  according  to  law,  the  executors  on  the  8th 
of  April  1833,  (a  year  before  this  bond  arid  judgment  were  due,) 
made  in  due  form  of  law,  a  deed  to  G.  Pfund,  in  consideration  of 
the  whole  price  being  then  paid.  In  this  deed  it  was,  "  to  have 
and  to  hold  the  above  described  land  and  premises,  hereditaments 
and  appurtenances,  together  with  the  rents,  issues  and  profits 
thereof,  howsoever  into  and  out  of  the  same  or  any  part  thereof, 
free  and  clear  from  all  the  estate  of  /ii?n,  the  said  J.  P.  Klingen- 
smith, and  his  heirs  or  executors,  to  the  only  proper  use  of  G. 
Pfund,"  &c.;  and  the  receipt  for  the  1200  dollars  paid  on  that 
day.  That  afterwards,  and  before  the  issuing  of  this  writ,  Pfund 
conveyed  to  Altman  by  deed,  dated,  &c.  &c.  That  Altman  actually 
advanced  the  money  to  pay  plaintiffs,  on  the  faith  of  their  deed, 
and  of  their  entering  satisfaction  and  delivering  up  the  bond,  paid 
all  the  price  due  from  Pfund  to  them,  though  part  of  it  was  not 
then  due. 

There  were  other  special  pleas  not  necessary  to  be  noticed. 

The  court  rendered  a  judgment  for  the  plaintiff  below,  against 
the  terre-tenant  Altman,  who  sued  out  this  writ  of  error. 

Beaver,  for  plaintiff  in  error. 

Satisfaction  for  the  debt  and  interest  in  the  judgment  having 
been  entered  on  the  record  by  the  plaintiffs  below,  their  subsequent 
writ  of  scire  facias  was  void.  The  principle  having  been  de- 
stroyed by  the  act  of  the  plaintiffs,  it  follows,  that  the  adjunct  was 
also  destroyed,  Co.  Lit.  389;  the  lien  of  the  costs,  was  only  inci- 
dent to  the  judgment  for  the  debt,  and  followed  the  nature  of  its 
principle.  Co.  Lit.  152;  3  Inst.  139.  The  plaintiffs  are  satisfied, 
and  have  released  execution,  by  the  entry  of  satisfaction  in  full  on 
the  record,  and  although  they  are  bound  (as  executors)  to  the  offi- 
cers for  the  office  fees,  yet  they  could  not  recover,  until  they  had 
actually  paid  the  amount  of  these  costs  to  the  officers;  Morrison  v. 
Berkey,  7  Serg.  <$•  Rawle  238.  The  scire  facias  recited  a  judg- 
ment in  the  court  below,  in  favour  of  plaintiffs'  testator,  against 
G.  Pfund,  "  as  well  for  the  sum  of  100  dollars  lawful  money  of  the 
United  States  debt,  as  4  dollars  and  22  \  cents  like  money,  damages," 
and  on  nul  tiel  record  pleaded  the  judgment,  was  for  "  100  dollars 
debt  besides  cost."  The  variance  is  material,  the  averment  in  the 
scire  facias,  is  substantially  a  judgment  for  104  dollars  22  £  cents, 
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debt  and  damages,  besides  costs,  as  costs  are  added  by  Stat.  Glou- 
cester, 6  Ed.  1,  ch.  1,  in  all  cases  where  the  plaintiff  recovers 
damages.  1  Term.  Rep.  73;  2  Bing.  330;  2  Arch.  Pr.  281;  Rob. 
Dig.  107;  Tidd's  Pr.  865,  and  the  variance  being  material,  is 
fatal;  Tidd's  Pr.  1008;  Umbehocker  v.  Rassel,  2  Yeates  339; 
Stark,  on  Ev.  1544,  a,  5,  variance  as  to  damages  is  fatal.  Ibid. 
1602,  a,  4.  And  where  the  plaintiff  averred  that  he  had  recovered 
a  judgment  for  a  certain  sum,  and  judgment  was  for  a  much  larger 
sum,  the  defendant  was  held  to  be  entitled  to  judgment  on  nul  tiel 
record.  15  Serg.  4'  Rawle  68.  The  costs  for  which  Pfund  was 
liable  on  entering  up  the  original  judgment,  were  3  dollars  50  cents, 
to  wit,  attorney's  fees,  3  dollars,  and  prothonotary's  fees,  including 
all  services,  50  cents;  act  of  assembly,  the  22d  of  February  1821, 
sect.  2  and  sect.  6.  The  costs  were  incidental  to  the  judgment  for 
the  debt,  not  given  by  way  of  damages,  but  by  agreement  of  the 
parties,  yet,  if  it  were  proper  to  aver  the  costs  as  "  damages  reco- 
vered," still  there  is  a  fatal  variance.  The  scire  facias  did  not 
recite  the  judgment  properly,  therefore  the  lien  of  the  judgment 
was  lost.  Arrison  v.  The  Commonwealth,  1  Watts  374. 

The  court  below  erred  in  rendering  judgment  against  the  terre- 
tenant  for  the  costs  of  the  judgment  of  revival,  to  May  term  1829, 
No.  57,  because  Pfurid  was  not  liable  for  costs  on  the  scire  facias; 
there  was  no  unjust  detention  of  the  debt,  the  day  of  payment  had 
not  arrived;  the  proceedings  on  that  scire  facias  was  merely  to 
revive  and  continue  the  lien  of  the  judgment,  of  the  1 9th  of  Septem- 
ber 1825,  under  the  provisions  of  the  acts  of  the  4th  of  April  1798, 
and  the  26th  of  March  1827,  and  not  for  the  recovery  of  the  debt. 
The  judgment  of  revival  in  1829,  was  signed  against  Pfund  by 
default,  therefore  Klingensmith,  the  plaintiff,  was  not  entitled  to 
full  costs  upon  that  judgment,  because  he  was  not  entitled  to  any 
damages  if  he  had  obtained  a  verdict,  Arch.  Pr.  285;  nor  does  the 
stat.  8  and  9  W.  3,  give  the  plaintiff  on  a  scire  facias  his  costs, 
unless  he  obtains  a  judgment,  or  award  of  execution,  after  plea 
pleaded,  or  demurrer  joined.  Arch.  Pr.  289;  Rob.  Dig.  140;  2 
Sound.  72,  n. 

The  lien  for  the  purchase  money  under  the  provisions  of  the  act 
of  assembly  of  the  31st  of  March  1792,  was  extinguished  by  actual 
payment  on  the  8th  of  April  1833,  although  not  then  due,  and  no 
action  could  have  been  maintained  by  the  plaintiffs  on  the  article 
of  agreement  against  Pfund,  after  that  time.  There  was  nothing 
to  prevent  the  plaintiffs  from  conveying  the  lands  and  tenements 
to  Pfund  free  and  clear  of  all  incumbrances,  as  they  actually  did  do, 
and  then  by  Pfund  and  wife  to  Altman,  the  plaintiff  in  error. 
Before  the  present  scire  facias  issued,  the  plaintiffs  had  discharged 
the  land,  first,  by  receiving  the  residue  of  the  purchase  money 
according  to  the  terms  of  the  contract,  and  delivering  up  the  bond 
and  warrant  of  attorney  to  Pfund  to  be  cancelled;  and  secondly,  by 
the  entry  of  satisfaction  in  full  on  the  record,  which  destroyed  the 


448  SUPREME  COURT  [Pittsburgh 

[Altman  v.  Klingensmith.] 

lien  of  the  judgment  and  its  incidents.  The  question  involved  in 
the  present  case  is  not  whether  Pfund  was  liable  to  pay  the  costs 
or  not,  but  whether  the  land  for  which  the  plaintiff  in  error  took 
defence,  was  bound  for  their  payment  on  the  21st  of  August  1834, 
the  time  when  this  suit  commenced,  and  if  so,  whether  the  scire 
facias  issued  properly,  and  recited  the  judgment  with  legal  cer- 
tainty, so  as  to  extend  the  lien  beyond  five  years  from  the  24th  of 
March  1829. 

The  plaintiffs'  replication  to  terre-tenant's  third-  plea,  is  substan- 
tially defective;  it  is  an  entire  departure  from  their  writ,  Co.  Lit. 
304;  the  writ  is  special  "to  revive  judgment,  No.  57,  to  May  term 
1829,  as  to  costs  only,"  and  the  averment  in  the  plaintiffs'  replica- 
tion, is,  that  the  writ  of  scire  facias  was  duly  issued  on  the  21st 
day  of  August  1834,  to  compel  the  payment  of  said  instalment 
and  costs.  Departure  may  be  taken  advantage  of  on  general  de- 
murrer, Key  v.  Goodwin,  16  Mass.  Rep.  1;  Fulton  v.  Wells,  2  N. 
H.  Rep.  302;  Jay  v.  Simpson,  Ibid.  179;  Sternes  v.  Patterson,  14 
Johns.  Rep.  132;  Richards  et  al.  v.  Hodges,  2  Sauna1.  84,  n;  1 
Chit.  PL  557,  a,  561;  Jim.  Com.  L.  Ca.  329.  Plaintiffs'  replica- 
tion is  not  certain,  even  to  a  common  intent.  In  their  writ  of  scire 
facias,  they  allege  the  payment  of  the  amount  of  what  may  be 
inferred  is  meant  by  "instalment,"  and  yet  in  their  replication 
aver  that  the  writ  was  duly  issued  to  compel  the  payment  of  that 
money,  which  they  had  before  admitted  was  paid  to  them  by  the 
defendant  Pfund,  before  the  commencement  of  their  suit. 

Findley,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — It  is  not  deemed  necessary  in  this  case,  to  settle 
definitely  every  thing  mooted  in  the  argument.  In  England,  from 
whence  we  took  much  of  our  law,  the  plaintiff  or  his  attorney  pays 
the  costs  on  each  item  as  the  issue  proceeds;  hence,  when  the 
plaintiff  recovers,  the  costs  are  called  his  costs,  and  are  his;  they 
are  sometimes  called  by  the  name  of  damages,  and  perhaps  might 
be  included  in  a  satisfaction  of  his  debt.  The  officers  of  the  court 
have  no  claim  to  them  or  interest  in  them.  But  in  this  state,  in 
most  of  the  counties,  they  are  not  paid  during  the  progress  of  the 
cause.  The  costs,  when  collected  by  the  sheriff,  are  by  him  paid, 
not  to  the  plaintiff,  but  to  the  several  officers  entitled.  By  our  prac- 
tice, an  execution  may  issue  for  costs  after  the  debt  is  paid;  but  it 
must  issue  in  the  name  of  the  plaintiff,  though  -really  for  the  use  of 
the  officers;  hence,  the  entry  on  the  record,  that  debt  and  interest 
is  paid  to  plaintiff,  is  not  in  this  state  an  entry  of  full  satisfaction 
on  the  suit.  But  still,  the  execution  or  scire  facias  must  be  in  the 
name  of  plaintiff  in  the  action;  and  this  on  the  idea,  that  the  costs 
are  his  costs.  We  do  not  say,  because  we  are  not  asked  to  say, 
what  is  the  effect  of  the  entry  on  the  docket  of  debt  and  interest 
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paid,  taken  alone.  We  are  called  on  to  give  an  opinion  on  the 
case,  as  to  Altman,  the  bona  fide  purchaser,  who,  it  is  admitted, 
advanced  the  money  (as  to  this  bond,  before  it  was  due)  and  whose 
object  was  to  have  a  title  clear  of  incumbrances;  and  we  are  of 
opinion,  that  the  deed  from  the  plaintiffs  to  Pfund,  free  and  clear 
from  all  the  estate  ofJ.  P.  Klingensmith,  and  fits  heirs  and  exe- 
cutors, gave  it  to  him  discharged  of  every  claim  they  then  had 
against  that  land.  The  expressions  might  have  been  more  formal, 
but  are  general;  and  if  we  take  into  view  that  Altman  furnished 
the  money,  part  of  which,  at  least,  was  paid  to  the  executors  in 
advance,  we  must  suppose  the  intention  of  all  parties  at  that  time, 
was  to  enable  Pfund  to  make  him  a  clear  deed;  and  we  are  of 
opinion,  that  on  this  deed,  Altman  holds  the  land  clear  of  the  claim, 
and  as  to  him,  the  judgment  be  reversed. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Oliphant  against  Smith. 

The  act  of  the  2d  of  April  1822,  relating  to  the  erection  of  dams  in  the  Youghiogheny 
river  is  not  retrospective  in  its  operation,  so  as  to  apply  to  dams  previously  erected 
under  the  authority  of  the  23d  of  March  1809. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

Oliphant  and  Duncan  against  Joseph  Smith.  The  plaintiffs 
brought  this  action  to  recover  compensation  for  a  loss  sustained 
by  them  by  the  sinking  of  their  boat,  containing  merchandise,  &c. 
at  the  defendant's  dam  on  the  Youghiogheny  river,  alleging  that 
the  dam  was  a  nuisance  and  the  occasion  of  the  loss. 

The  only  question  in  this  court  was,  whether  the  act  of  the  2d 
of  April  1822,  was  retrospective  in  its  operation,  so  as  to  apply  to 
dams  previously  erected  under  the  authority  of  the  act  of  the  23d 
of  March  1803. 

The  court  below  (White,  president)  ruled  this  point  in  favour  of 
the  defendant. 

H.  D.  Foster  and  Findlay,  for  plaintiffs  in  error. 
Beaver  and  Alexander,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  act  of  the  13th  April  1782,  sect.  4,  2  Smith's 
Laws  43,  declares  the  rivers  Youghiogheny  and  Monongahela,  so 
far  up  as  they  had  been,  or  could  be  made  navigable  for  rafts, 
boats,  and  canoes,  and  within  the  limits  of  this  state  to  be  public 
highways, 
vi. — 3  G 
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The  act  of  the  23d  of  March  1803,  authorizes  all  persons  own- 
ing lands  adjoining  any  navigable  stream,  declared  by  law  a  public 
highway,  except  the  rivers  Delaware,  Lehigh  and  Schuylkill,  to 
erect  a  dam  or  dams,  for  a  mill  or  mills,  or  other  water  works  upon 
any  such  stream  of  water  adjoining  their  own  lands,  and  to  keep 
the  same  in  good  repair,  and  also,  to  lead  off  thereby  on  his,  or 
their  own  land,  so  much  of  the  water  of  such  stream,  as  may  be 
necessary  for  his  or  their  mill  or  mills,  or  other  water  works: 
provided  they,  in  erecting  the  said  dams  or  keeping  them  in 
repair,  should  not  obstruct  or  impede  the  navigation  of  such 
stream,  &c. 

By  the  act  of  March  26th,  1821,  sect.  34,  five  thousand  dollars 
was  appropriated  for  the  purpose  of  improving  the  navigation  of 
the  Youghiogeny  river,  from  Connelsville  to  its  mouth,  and  William 
L.  Miller,  Samuel  Rankin,  and  Alexander  Plumer,  were  appointed 
commissioners,  to  lay  out  the  same  to  the  best  advantage,  who 
were  to  give  bond  and  security. 

The  act  of  April  2d,  1822,  sect.  4,  declares,  that  from  and  after 
the  passage  of  this  act,  all,  and  every  person  or  persons  owning,  or 
who  may  hereafter  own  lands  adjoining  the  Conemaugh,  Kiskimi- 
nitas,  and  Youghiogheny  rivers,  are  hereby  authorized,  and  it  shall 
and  may  be  lawful  for  them,  to  construct,  erect,  support  and  main- 
tain dams  or  dykes  across  the  said  rivers,  provided,  that  the  person 
or  persons,  erecting  such  dams  or  dykes,  shall  at  all  times,  keep, 
support  and  maintain  a  race  or  canal,  at  least  sixteen  feet  wide, 
with  a  lock  or  locks  if  necessary,  the  gates  of  which,  shall  not  be 
less  than  one  hundred  feet  apart,  which  lock  or  locks  shall  be  effec- 
tually supplied  with  water  for  boat  and  canal  navigation,  out  of, 
and  from  the  water  of  the  said  rivers,  in  such  manner,  as  that  boats 
and  canoes  may  pass  along,  and  through  the  same  both  ascending 
and  descending  with  as  much  ease,  and  as  little  impediment  to  the 
navigation,  as  if  the  said  dams  had  not  been  erected;  and  provided 
further,  that  the  person  or  persons,  erecting  dams  as  aforesaid,  shall 
construct  and  maintain  a  slope  at  least  eighty  feet  wide,  and  two 
feet  below  the  summit  level  of  the  dams,  over  a  convenient  part 
of  the  said  dams,  for  the  passage  of  rafts  descending  the  said  rivers, 
and  that  the  said  slope  shall  have  an  inclined  plane  of  six  feet  for 
every  part  of  the  said  dam,  above  the  ordinary  level  of  the  water 
on  the  said  rivers. 

Sect.  5th.  If  the  said  dams  or  dykes  shall  be  found  to  obstruct 
the  navigation  of  the  said  rivers,  upon  complaint  thereof  being 
made  to  the  court  of  quarter  sessions  of  the  proper  county,  the  said 
court  shall  appoint  proper  persons  to  view  the  same,  and  on  report 
being  made  of  the  existence  of  such  obstructions,  if  either  the  party 
complaining,  or  the  person  or  persons  owning  such  dam,  shall 
object  to  the  said  report,  the  said  court  upon  the  application  of 
either  party,  shall  direct  an  issue  to  be  tried  by  a  jury,  and  if  the 
verdict  of  the  said  jury  shall  establish  the  fact  of  the  existence  of 
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such  obstruction,  the  said  court  shall  proceed  to  direct  the  removal 
thereof,  at  the  cost  and  charge  of  the  owner  or  owners  thereof. 

I  do  not  perceive  any  thing  in  the  act  of  April  2d,  1822,  which 
authorizes  us  to  give  it  a  retrospective  operation,  so  as  to  apply  to 
dams  previously  erected  under  the  authority  of  the  act  of  the  23d 
of  March  1803.  The  words  of  the  act  of  1822  are  prospective, 
referring  to  dams  thereafter  to  be  erected:  nor  is  it  to  be  supposed, 
without  clear  and  positive  language,  that  the  legislature  meant  to 
impair  rights  before  given,  and  to  repeal  privileges,  under  which 
parties  had  been  induced  to  make  improvements  and  expend 
money.  More  especially,  as  under  the  act  of  the  26th  of  March 
1821,  commissioners  had  examined  the  defendant's  dam  among 
others,  and  altered  it,  so  as  in  their  judgment  to  secure  the  rights  of 
the  public  in  the  navigation  of  the  stream.  The  principles  laid 
down  by  the  president  of  the  court  below  in  his  charge,  seem  to  us, 
in  general  to  be  correct. 

Judgment  affirmed. 


Connelly  against  Nedrow. 

When  unseated  land  is  sold  for  the  payment  of  taxes  for  a  sum  exceeding  the  amount 
of  taxes  and  costs  due,  a  surplus  bond  for  the  residue  is  indispensable  to  the  validity 
of  the  title;  the  payment  of  the  whole  amount  of  the  purchase  money  to  the  treasurer 
cannot  be  taken  as  a  substitute  for  it. 

ERROR  to  Somerset  county. 

This  was  an  action  of  ejectment,  by  Bernard  Connelly,  Jtm., 
against  Peter  Nedrow.  The  opinion  of  the  court  below  was  as- 
signed for  error. 

Baird,  president.  The  plaintiff,  in  this  case,  claims  the  land,  by 
virtue  of  a  treasurer's  sale,  made  by  John  Patton,  treasurer  of  the 
county  of  Somerset.  The  deed  from  Patton  to  Bernard  Connelly 
and  Chauncey  Forward,  Esq.,  bears  date  on  the  4th  day  of  Sep- 
tember 1826,  and  was  acknowledged  in  court,  on  the  6th  day  of 
the  same  month.  This  deed  recites  taxes  due,  for  the  years  1818, 
1819,  1820,  1821,  1822,  1823,  1824,  amounting  to  10  dollars  75 
cents.  It  is  admitted  by  the  defendants,  that  these  taxes  were  as- 
sessed and  remained  due,  and  unpaid  on  the  land,  at  the  time  of 
the  sale  by  the  treasurer,  and  when  the  deed  was  made.  This 
deed  remained  in  the  hands  of  John  Patton,  treasurer,  till  his  time 
of  office  expired,  and  was  by  him  handed  over  to  Jacob  Neff,  his 
successor  in  office,  who,  on  the  29th  of  February  1829,  delivered  it 
to  Bernard  Connelly,  upon  the  payment  of  the  purchase  money. 
The  amount  for  which  the  land  was  sold  by  the  treasurer,  was  41 
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dollars,  so  that  there  was  a  balance,  after  paying  the  taxes  due  on 
the  land,  of  30  dollars  43  cents.  On  the  3d  of  March  1829,  Chaun- 
cey  Forward,  Esq.,  gave  a  paper  to  Mr  Connelly,  which  has  been 
read  in  evidence,  which  brings  the  title,  under  the  treasurer's  deed, 
to  Mr  Connelly,  in  the  whole  tract.  At  the  time  the  deed  was  de- 
livered, by  Jacob  Neff,  to  Bernard  Connelly,  he  (Connelly)  paid  41 
dollars  to  Neff,  the  whole  of  the  purchase  money,  and  it  is  admitted, 
that  he  gave  no  bond  for  the  balance,  above  the  amount  of  taxes 
due.  I  am  of  opinion,  that  under  these  circumstances,  the  want  of  a 
bond  for  the  surplus  above  the  amount  of  the  taxes,  is  a  fatal  ob- 
jection to  the  plaintiff's  title.  The  act  of  assembly  requires  that 
the  treasurer  should  take  the  bond,  and  file  it  in  the  office  of  the 
prothonotary,  that  it  may  remain  a  lien,  according  to  the  provisions 
of  the  act,  on  the  land.  The  treasurer  has  no  right  to  receive  any 
more  than  the  amount  of  the  taxes  due.  That  was  all  that  was 
coming  to  the  county,  and  it  was  the  duty  of  the  purchaser  to  give 
his  bond  for  the  balance,  that  it  might  be  filed,  and  a  lien  created 
on  the  land.  Having  neglected  to  do  this,  the  sale  and  treasurer's 
deed  are  void,  and  the  plaintiff  cannot  recover. 

To  which  opinion  of  the  court,  the  counsel  for  the  plaintiff  ex- 
cepted. 

Errors  assigned. 

1.  The  court  erred,  in  charging  the  jury,  that  upon  the  facts  of 
the  case,  as  set  forth  in  said  charge,  the  treasurer's  sale  and  the 
deed  made  pursuant  thereto  were  void. 

2.  The  court  ought  to  have  charged  the  jury,  that  upon  the  facts 
of  the  case,  as  above  stated,  the  plaintiff  was  entitled  to  recover, 
and  their  omission  to  do  so  was  error. 

Forward,  for  plaintiff  in  error,  cited  4  Watts  363. 

Jlus tin,  for  defendant  in  error,  cited  10  Serg.  fy  Rawh  238;  14 
Serg.  #  Rawle  349;  2  Penns.  Rep.  162. 

PER  CURIAM. — It  is  settled,  that  the  surplus  bond  is  indispens- 
able ;  and  there  is  a  conclusive  reason  why  a  deposit  of  money 
should  not  be  taken  as  a  substitute  for  it.  By  the  act  of  1804,  it  is 
directed  to  be  a  lien  on  the  land,  for  which  the  personal  security  of 
the  treasurer  is  not  an  equivalent.  Even  his  sureties  would  be 
irresponsible  for  what  would  certainly  be  an  unofficial  act;  for, 
though  the  second  section  of  the  act  of  the  13th  of  March  1815, 
provides  that  the  treasurer,  for  the  time  being,  when  consummat- 
ing a  sale  made  by  a  predecessor,  shall  execute  the  deed  "  upon 
the  full  discharge  and  payment  of  the  money  or  price  for  which 
the  lands  were  sold,"  it  is  evident  the  direction  relates  to  the  taxes 
and  costs,  and  not  to  the  case  of  a  surplus  which  was  not  thought 
of.  The  clause  was  evidently  penned  by  one  who  had  not  the 
precedent  provision  before  him;  for  it  surely  could  not  have  been 
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meant  to  give  the  former  owner  a  lien,  under  a  deed  made  by  the 
officer  who  conducted  the  sale,  and  personal  security,  under  a 
deed  made  by  his  successor;  and  as  there  is  no  imaginable  motive 
for  such  a  difference,  it  is  not  to  be  intended. 
Judgment  affirmed. 


Stewart  against  Kearney. 

He  who  parts  with  the  possession  of  his  property  for  the  purpose  of  defrauding  his 
creditors,  cannot  maintain  trover  to  recover  it  back.  But  after  his  death,  if  his  estate 
be  othcrways  insufficient  to  pny  his  debts,  the  action  of  trover  survives  to  his  personal 
representative,  who  may  prosecute  it  for  the  benefit  of  creditors. 

ERROR  to  Fayette  county. 

Jacob  Kearney's  administrator  against  Alexander  Stewart  and 
John  Shough. 

This  was  an  action  of  trover,  brought  by  Jacob  Kearney  against 
the  plaintiffs  in  error,  for  a  wagon  and  team.  The  cause  was  arbi- 
trated, and  an  award  found  for  the  plaintiff,  for  416  dollars.  From 
this  award  Alexander  Stewart  appealed.  Jacob  Kearney  died, 
and  R.  P.  Flenniken,  his  administrator,  was  substituted.  The  de- 
fendant pleaded  not  guilty.  It  appeared  that  Kearney  had  deliver- 
ed the  team  to  Shough,  who  gave  his  notes  for  the  price;  but  it 
was  alleged,  and  proof  offered  to  establish  the  allegation,  that  this 
was  a  mere  cover,  and  that  Shough  engaged  to  drive  the  team  into 
Maryland,  and  there  redeliver  it  to  Kearney.  Shough  sold  the 
team,  excepting  one  horse,  to  Stewart,  who  gave  his  notes,  which 
he  afterwards  paid.  But  it  was  alleged,  that  Stewart  knew  that 
the  contract  between  Kearney  and  Shough,  was  a  sham,  and  was 
privy  to  the  whole  transaction.  On  the  trial  of  the  issue,  the  coun- 
sel for  the  defendants  requested  the  court  to  charge  the  jury, 
among  other  things: 

"  That  if  the  team  was  delivered  to  Shough,  in  furtherance  of  an 
illegal  contract,  to  defraud  his  (Kearney's)  creditors,  this  action  does 
not  lie." 

"  That  if  the  sale  and  transfer  of  the  team  in  dispute,  were  made 
by  Kearney  to  Shough,  in  order  to  defraud  his  creditors,  and  slip 
the  property  into  another  state,  out  of  their  reach,  he  cannot  now 
take  advantage  of  his  own  fraud,  but  is  bound  by  it,  inasmuch  as 
it  was  sold  by  Shough  to  Stewart,  a  third  person,  who  has  paid  his 
money  for  it." 

Court  charged  the  jury  as  follows: 

It  is  the  opinion  of  the  court,  that  the  cause  of  action  does  sur- 
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vive,  and  may  be  maintained  by  the  administrator,  in  its  present 
form. 

If  Kearney  made  a  fair  sale  of  the  team  to  Shough,  the  plaintiff 
cannot  recover. 

It  is  a  general  principle  of  law,  that  a  party  who  has  entered  into 
a  fraudulent  contract  or  arragement,  to  defeat  his  creditors,  cannot 
have  the  aid  of  legal  proceedings  to  enforce  it.  If,  therefore,  he 
made  a  sale  and  transfer  (or  delivery)  of  the  team  to  Shough,  al- 
though the  design  was  to  "  defraud  his  creditors  and  to  slip  the 
property  into  another  state,  out  of  reach,"  he  cannot  now  take  ad- 
vantage of  this,  his  own  fraudulent  intention,  but  must  be  bound 
by  it  if  the  property  has  been  sold  by  Shough  to  Stewart,  and  he 
has  paid  his  money  therefor,  without  notice  of  the  secret  and  un- 
fair purpose. 

If  there  was  a  sale  and  delivery  of  the  team,  by  Kearney  to 
Shough,  the  plaintiff  cannot  recover  in  this  action,"  unless  Stewart 
was  a  party  acting  with  Shough  in  a  fraudulent,  mutual  design,  at 
the  time  to  defraud  Kearney,  or  had  notice  of  such  design." 

If  there  was  a  delivery  of  the  property  into  the  hands  of  the 
defendants,  by  Kearney,  in  order  to  sustain  this  action,  there  must 
be  a  demand  and  refusal,  on  their  part,  to  redeliver  the  team,  be- 
fore a  conversion  can  be  established:  unless 

The  delivery  was  a  bailment  for  a  special  object,  (as,  for  in- 
stance, to  drive  the  team  into  Maryland,  and  then  restore  it  to  the 
owner,)  and  the  defendants,  instead  of  doing  so,  actually  made  use 
of  the  property  for  their  own  benefit,  by  selling  it,  or  carrying  it 
off  and  disposing  of  it  so  as  to  deprive  the  owner  of  the  property. 

Errrors  assigned. 

1.  The  court  erred,  in  neglecting  to  charge  the  jury  on  the  se- 
cond point  submitted  by  the  defendant's  counsel. 

2.  The  court  erred,  in  saying  that  the  plaintiff  would  be  bound 
by  his  fraudulent  sale,  only,  "  if  the  property  has  been  sold  by 
Shough  to  Stewart,  and  he  has  paid  his  money  therefor,"  and  then, 
only  in  case  Stewart  acted,  "  without  notice  of  the  secret  and  un- 
fair purpose." 

Ewing,  for  plaintiff  in  error,  cited  5  Sinn.  113;  Ibid.  109; 
Yelv.  196-7;  Murphy  321;  7  Johns.  Rep.  161;  Cowp.  343. 

•Austin,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — That  a  collusive  contract  binds  the  parties  to  it, 
is  a  principle  which  commends  itself  no  less  to  the  moralist  than  to 
the  jurist;  for  no  dictate  of  duty  calls  on  a  judge  to  extricate  a 
a  rogue  from  his  own  toils.  On  any  other  principle  a  knave  might 
gain,  but  could  not  lose,  by  a  dishonest  expedient;  and  we  should 
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but  administer  provocatives  to  unfair  dealing,  did  we  repair  the 
cross  accidents  of  an  unsuccessful  trick.  It  is,  therefore,  in  accord- 
ance with  a  wise  and  liberal  policy  which  requires  the  conse- 
quences of  a  fraudulent  experiment  to  be  made  as  disastrous  as 
possible,  that  a  fraudulent  bargainee  is  assisted — assisted  for  no 
merit  of  his  own,  but  for  the  demerit  of  his  confederate.  For  a 
principle  so  plainly  established,  as  that  which  has  grown  out  of 
this  policy,  I  recur  to  no  authority.  It  is  a  rudimental  one,  which 
meets  the  eye  at  every  turn  of  professional  research;  and  we  have 
applied  it,  though  the  representation  were  not  in  the  shape  of  a 
warranty,  wherever  there  was  collusion  to  be  discouraged.  In 
Cook  v.  Grant,  16  Setg.  $•  Ruwle  198,  the  pretended  recision  of  a 
sale  was  held  to  preclude  a  party  to  it  from  setting  it  up  against 
his  fellow;  and  in  Bell  v.  Loughridge,  (there  misprinted  Long- 
bridge,)  the  late  chief  justice  prevented  a  creditor  from  insisting  on 
the  lien  of  his  judgment,  because  he  had  given  the  debtor  a  feigned 
acquittance  to  save  his  land  from  condemnation  by  an  inquest.  In 
what  respect  is  the  principle  of  those  cases,  inapplicable  to  this? 
The  effect  of  a  sham  sale  on  the  title,  was  put  as  a  point  for  direc- 
tion; and  the  judge,  premising  that  a  party  cannot  have  the  aid  of 
the  court  to  enforce  a  sale  intended  to  have  been  a  fraud  on  credi- 
tors, directed  that  it  would  bind  the  right  if  the  property  were 
transferred  to  a  second  vendee  ignorant  of  the  fraudulent  purpose; 
thus  directly  affirming  that  the  law  will  not  execute  a  collusive 
contract  betwixt  the  parties  to  it,  and  leaving  the  jury  to  infer  that, 
in  the  absence  of  intervening  rights  fairly  acquired,  it  will  unravel 
an  executed  contract  to  set  the  parties  back  to  the  point  from  which 
they  started.  Far  otherwise.  It  not  only  sustains  the  contract 
when  executed,  but  enforces  it  when  executory;  and  the  rule,  as 
well  as  the  exception,  was  mis-stated.  In  Montefiori  v.  Monte- 
fiori,  1  IV.  Bl.  364,  the  action  was  on  a  promissory  note,  drawn 
without  consideration  to  give  the  payee  a  false  credit  in  a  marriage 
treaty;  and  Lord  Mansfield  shortly  disposed  of  the  defence,  saying 
that  betwixt  confederates,  "it  SHALL  be  as  represented  to  be;  for 
no  man  shall  set  up  his  inequity,  as  a  defence,  any  more  than  as  a 
cause  of  action."  Then,  whether  the  second  vendee  be  a  bona 
Jicle  purchaser  or  not,  he  may  insist  on  the  sale  against  the  original 
vendor,  because  his  predecessor  could  have  insisted  on  it.  For  the 
benefit  of  the  fraudulent  vendor,  or  those  who  stand  in  his  place, 
by  testament  or  descent,  no  action  lies;  but  against  the  interests 
attempted  to  be  defrauded,  the  sale  is  a  nullity,  and  this  action  is 
maintainable  in  the  name  of  the  administrator,  as  a  trustee  for  the 
creditors,  according  to  Buehler  v.  Glonninger,  2  Watts  226,  only 
so  far  as  the  properly  in  contest  may  be  needed  for  payment  of 
debts,  whose  existence  the  plaintiff  will  be  bound  to  show.  For 
aught  that  appears  in  our  paper  books,  the  state  of  the  assets  was 
not  a  subject  of  inquiry;  but  as  the  cause  is  ordered  to  another 
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jury,  it  may  become  a  very  material  one;  for  if  the  estate  shall 
turn  out  to  be  solvent,  the  action  will  not  be  maintainable  at  all. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Adams  against  Easton. 

It  is  incompetent  for  a  party  to  give  parol  evidence  of  the  return  of  a  survey  with- 
out previously  showing  that  an  ineffectual  search  had  been  made  for  it  in  the  land 
office. 

A  deposition  taken  on  behalf  of  the  plaintiff,  upon  a  notice  directed  by  mistake  to  the 
plaintiff,  or  his  attorney,  although  served  upon  the  defendant  in  interest,  cannot  be  read 
in  evidence. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

Ignatius  Adams  against  Henry  Easton  and  others.  This  was  an 
action  of  ejectment  for  seventy-five  acres  of  land  on  the  summit  of 
the  Allegheny  county.  The  facts  of  the  case  are  particularly  stated 
by  the  court  below,  in  their  charge  to  the  jury,  and  which  exhibits 
the  points  which  were  argued  in  this  court.  During  the  progress 
of  the  trial,  the  defendants  offered  to  prove,  by  a  witness,  that  he 
returned  the  survey  under  which  the  defendant  claimed,  to  the  sur- 
veyor-general. The  evidence  was  objected  to,  but  the  court  over- 
ruled the  objection,  and  permitted  the  evidence  to  be  given.  Plain- 
tiff excepted. 

The  plaintiff  offered  in  evidence  the  deposition  of  Richard  Shirly, 
which  was  taken  upon  a  notice  signed  by  the  plaintiff's  attorney, 
and  directed  "  to  the  plaintiff  within  named,  or  his  attorney,"  and 
which  was  proved  to  have  been  served  on  Jackson,  one  of  the  de- 
fendants. The  evidence  was  objected  to  by  the  defendant,  and 
rejected. 

The  counsel  for  the  plaintiff  requested  the  court  to  charge  the 
jury  on  the  following  points: 

1st.  The  jury  are  the  judges,  and  are  to  decide,  from  the  evidence, 
the  question  of  abandonment. 

2d.  An  improvement  may  be  abandoned,  and  slight  circumstances 
may  be  sufficient  to  prove  it. 

3d.  If  Maguire  entered,  as  testified  to  by  Cassiday,  under  his 
father,  and  sold  his  improvement-right  to  Haynes,  it  was  competent 
for  Haynes  to  abandon  the  improvement;  and  if  he  never  went  on 
the  land;  if  Shaw  resided  upon  it  but  one  season,  and  Haynes  de- 
clared that  he  never  would  take  possession  of  it,  and  neither  paid 
the  taxes,  nor  continued  the  improvement  himself,  or  by  others 
under  his  authority,  the  jury  have  a  right  to  presume  it  abandoned. 

4th.  If  the  jury  believe  that  Haynes  abandoned  his  improvement, 
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and  if  Adams  entered  upon  the  land  subsequently  thereto,  and  be- 
fore the  survey  under  Haynes's  warrant,  and  has  continued  to 
occupy  and  improve  ever  since,  his  title  is  preferable  to  the  title 
under  the  warrant,  and  the  claimants  under  the  warrant  must  be 
postponed;  the  title,  under  such  a  state  of  facts,  being  clearly  in 
Adams. 

5th.  That  Adams  had  a  right  to  claim,  under  his  improvement, 
four  hundred  acres,  to  be  laid  out  in  a  convenient  form,  so  as  to 
embrace  his  improvements;  and  if  he  did  not  circumscribe  his 
boundaries  by  survey,  the  jury  are  to  judge  from  the  facts  as  to 
what  was  the  extent  of  his  claim. 

6th.  That  if  Haynes  retransferred  to  Maguire  the  improvement 
right  which  he  purchased  from  Haynes,  (Maguire,)  the  application 
made  by  Maguire,  as  certified  by  two  justices,  was  a  fraud  upon 
the  commonwealth,  as  the  said  Maguire  was  not  competent  to  tes- 
tify as  to  the  commencement  of  his  own  improvement,  for  the  pur- 
pose of  obtaining  a  warrant ;  and  that  under  such  circumstances  no 
title  can  vest  under  the  warrant  previous  to  the  date  of  the  survey. 

7th.  It  is  the  business  of  the  owner  of  a  warrant  not  only  to  have 
a  survey  made,  but  to  have  it  returned.  The  payment  of  fees  and 
the  return  of  a  survey  are  but  facts  to  repel  the  presumption  of 
abandonment.  If  the  survey  made  under  the  warrant  of  Haynes 
was  not  returned  until  1830,  a  period  of  twenty-three  years  after 
the  survey  was  made — if  Adarns,  in  the  mean  time,  entered,  and 
improved,  and  claimed  the  land  in  dispute,  as  within  his  bounda- 
ries, the  return  of  survey,  as  testified  to  by  Mageehan,  confers  no 
title  upon  those  claiming  under  the  warrant  of  Haynes.  . 

8th.  The  jury  have  a  right  to  infer,  from  all  the  circumstances  in 
the  case,  that  Haynes  had  abandoned  his  warrant  and  improvement; 
and  the  claimants  under  that  warrant,  if  so  abandoned,  have  no 
title.  There  is  no  legal  principle  that  can  prevent  the  jury  from 
deducing  a  presumption  of  that  kind  from  the  testimony. 

9th.  The  act  of  limitations  is  a  complete  bar  to  the  title  set  up  by 
the  defendant.  If  the  jury  believe  that  Adams  entered  twenty-one 
years  ago,  before  any  entry  on  the  part  of  any  one  claiming  to  hold 
under  Haynes's  title,  and  that  neither  Haynes  nor  any  other  person 
for  him  paid  the  taxes  during  that  time,  but  permitted  Adams  to 
pay  the  taxes,  or  part  thereof,  for  the  whole  time,  under  such  cir- 
cumstances the  jury  are  authorized  to  presume  that  Haynes  was 
ousted,  and  that  his  title  is  barred  by  the  act  of  limitations. 

10th.  There  is  no  proof  of  any  acceptance  of  the  return  of  the 
deputy  surveyor  by  the  surveyor  general  previous  to  the  5th  of 
June  1830,  and  the  presumption  is  against  the  return  testified  to  by 
Meloy  having  been  accepted  in  the  land  office;  the  defendants 
having  produced  no  evidence  of  such  acceptance,  nor  any  proof 
tending  to  show  that  the  original  return  had  been  lost  in  the  sur- 
veyor general's  office. 

1 1th.  That  if  they  believe  the  survey  of  O'Keefe  upon  the  warrant 
vi. — 3  H 
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in  the  name  of  John  Haynes  was  not  accepted  by  the  surveyor 
general  in  1807,  the  claim  of  those  holding  under  the  Haynes  war- 
rant is  postponed  until  the  same  was  accepted  in  1830. 

Young,  president.     The  plaintiff  claims  the  land  in  question  un- 
der a  warrant  dated  the  15th  of  January  1835,  upon  which  a  sur- 
vey was  made  on  the  16th  and  17th  of  March  following,  embracing 
four  hundred  and  six  acres,  ninety-one  perches  and  allowance,  at 
plaintiff's  risk  and  request,  according  to   a  draft  made  by  Mr 
O'Keefe,  the  deputy  surveyor,  in  which  the  interfering  surveys  of 
James  Kinnear,  in  part  of  the  seventy-five  acres  claimed  by  the 
defendants,  are  laid  down.     The  plaintiff's  warrant  is  for  four  hun- 
dred acres,  including  an  actual  settlement  and  improvement  com- 
mencing from  the   1st  of  September   1805.     The  plaintiff,   after 
exhibiting  the  warrant  and  draft  of  survey,  with  a  receipt  for  the 
purchase  money  and  office  fees,  rested  his  claim  without  offering 
any  testimony  of  the  actual  settlement  and  improvement  stated  in 
his  warrant ;  his  counsel  admitting  that  unless  they  would  be  esta- 
blished, the  plaintiff  would  not  be  entitled  to  recover;  but  that  this 
would  be  done  in  the  course  of  the  trial,  after  the  defendants'  evi- 
dence of  title.     The  defendants  have  exhibited  a  warrant  in  the 
name  of  John  Haynes,  dated  the  18th  of  March  1807,  for  seventy- 
five  acres,  including  his  improvement,  commencing  on  the  1st  of 
August  1801,  with  the  draft  of  a  survey  made  in  pursuance  thereof 
on  the  4th  of  May  1807,  containing  seventy-five  acres  and  allow- 
ance.    Thereupon  testimony  was  adduced  to  show  the  commence- 
ment of  that  improvement.    According  to  that  of  James  Mageehan 
he  assisted  James  L.  Maguire  in  August  1801.     Some  trees  on  an 
acre  or  two  were  chopped  down.     John  Adams  testified  that  he 
helped  James  L.  Maguire  to  cover  a  little  cabin,  roll  some  logs,  and 
clear  some  rubbish:  two  or  three  acres  cleared:  and  that  William 
Shaw  some  time  after  moved  into  the  cabin.    Article  of  agreement 
between  James  Maguire  and  John  Haynes,  by  which  Maguire 
agreed  to  sell  Haynes  seventy -five  acres. 

By  inspection  of  the  articles  it  appears  that  the  quantity  sold  was 
one  hundred  and  fifty  acres,  which  were  scored  out  and  seventy- 
five  interlined.  By  the  testimony  of  Mr  Mageehan,  he  made  a 
survey,  a  draft  of  which  has  been  produced,  containing  seventy -five 
acres,  including  the  improvement  of  Maguire.  This  was  on  the  3d 
of  September  1803,  intended,  probably,  as  a  designation  of  the 
boundaries  of  the  land  sold  by  the  articles.  According  to  the  testi- 
mony of  William  Shaw,  he  moved  on  the  land  in  the  month  of 
October  1803,  and  of  the  improvement  cleared  by  John  Adams, 
moved  into  the  cabin  he  had  helped  Maguire  to  cover  some  time 
before;  and,  according  to  his  testimony,  resided  there  until  1808  or 

1809,  but  as  Peter  Cassiday  testified,  eight  or  nine  years  altogether. 
How  much  land  he  cleared  and  cultivated  during  that  period,  has 
not  very  distinctly  been  made  to  appear;  but  it  appears  the  land 
was  hard  to  clear,  and  not  of  a  very  good  quality;  and  Haynes 
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himself,  when  he  left  the  country,  some  time  afterwards,  no  doubt, 
after  he  had  taken  out  the  warrant  in  1807,  and  went  to  the  state 
of  Ohio,  set  but  little  value  on  it,  and  offered  to  dispose  of  it  for  a 
small  sum.  Shaw,  the  tenant,  who  cleared  some  land  over  the  line 
of  the  seventy-five  acres,  would  not,  or  could  not  purchase  at  the 
small  price  Haynes  was  willing  to  accept.  After  Shaw  left  it,  who 
occupied  the  land  in  question  (the  seventy-five  acres)  for  a  long 
time,  eighteen,  nineteen  or  twenty  years,  has  not  been  distinctly 
shown.  Until  about  the  year  1829  or  1830,  when  the  route  was 
laid  out  for  a  railroad  to  connect  the  canals  east  and  west,  the  land 
lay  vacant;  and  if  the  defendant  stood  only  on  the  improvement 
made  first  by  Maguire,  and  carried  on  for  six,  seven,  or  even  nine 
years  by  Shaw,  an  abandonment  ought  to  be  presumed.  So  also 
if  the  cause  rested  on  the  warrant  alone.  But  when  this  has  been 
actually  executed  by  a  survey  on  the  ground,  and  that  returned  into 
the  office  of  the  surveyor  general  within  a  reasonable  period,  the 
proof  of  an  abandonment  of  the  title  thus  acquired  ought  to  be  very 
strong.  The  defendants  have  proved  by  Mr  O'Keefe,  that  the  sur- 
vey was  actually  made  according  to  his  certificate,  and  transmitted 
by  Mr  Meloy  the  summer  following,  and  Mr  Meloy  deposed  that 
he  delivered  the  return  to  a  clerk  in  the  office  in  the  presence  of  Mr 
Cochran,  the  surveyor  general,  who  examined  it.  When  called 
this  afternoon,  Mr  Meloy  stated  that  the  clerk  said,  on  looking  at 
the  draft,  that  it  was  not  correct,  and  the  lines  would  not  close.  By 
comparing  the  lines  made  by  Mageehan  in  1803,  and  those  of  Mr 
O'Keefe  in  1807,  it  appears  they  nearly  correspond,  both  as  to 
courses,  and  distances,  and  corners.  If  there  was,  in  fact,  any  mis- 
take as  to  closing,  which,  by  the  by,  has  not  been  made  to  appear, 
it  would  have  been  competent  for  the  surveyor  general  to  correct 
it;  and  if  not,  I  am  of  opinion  he  ought  to  have  pointed  out  the 
error  to  Mr  O'Keefe,  by  writing  to  him,  remitting  the  return  by 
Mr  Meloy,  the  bearer  of  it,  for  that  purpose.  There  is  no  testimony 
tending  to  show  that  Haynes  was  ever  apprised  of  this  alleged  error 
of  calculation,  that  he  might  take  the  requisite  measures  to  have  it 
set  right.  As  it  was  not  returned  through  Mr  Meloy  or  any  other 
person,  it  ought  to  be  considered  as  left  in  the  office,  but  has  been 
lost  since  by  carelessness,  or  the  removal  of  office  papers  from  one 
place  to  another,  as  they  were  from  Lancaster  to  Harrisburg. 
There  is  no  testimony  that  the  plaintiff  ever  entered  on  the  seventy- 
five  acres  in  dispute :  that  he  claimed  that  part  by  virtue  of  some 
improvement  made  on  land  within  a  short  distance  of  it — some  of 
the  witnesses  suppose  about  a  quarter  of  a  mile — and  that  he  was 
dissatisfied  with  Shaw,  the  occupant  under  Haynes,has  been  proved. 
But  you  find  he  also  claimed  by  improvement,  three  other  tracts  in 
the  same  neighbourhood ;  and  if  you  believe  some  of  the  witnesses, 
other  tracts  still  further  off;  and  according  to  Mr  Cassiday,  had  two 
adjoining  tracts  surveyed  upon  two  of  his  improvements,  and  the 
third  also  on  improvement,  when  the  line  or  lines  of  the  seventy- 
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five  acres  surveyed  on  Haynes's  warrant  was  pointed  out  to  him, 
and  were  then,  according  to  the  testimony  of  Mr  Cassiday,  excluded. 
It  would  seem,  that  after  the  lapse  of  some  time,  he  changed  his 
mind.  It  appears,  from  the  record,  that  Haynes  brought  an  eject- 
ment against  Hugh  Conrovy  and  others,  for  this  very  land;  and 
instead  of  becoming  a  party  to  the  cause,  or  setting  up  a  title  to  it 
by  virtue  of  his  improvement,  he  was  adduced  as  a  witness  at  the 
trial,  and  gave  testimony.  The  improvement  called  for  by  the 
plaintiff's  warrant  relates  to  the  1st  of  September  1805,  between 
three  and  four  years  after  the  commencement  of  the  improvement 
by  Maguire,  and  between  a  year  and  two  years  after  Shaw  had 
been  settled  on  the  ground.  You  will  next  take  into  view  what 
was  the  extent  of  the  improvement  made  by  the  plaintiff.  There 
was  a  cabin  without  chimney,  or  door,  or  window,  and  one  acre 
or  two  cleared,  and  a  small  quantity  of  ground  cleared  on  which  a 
little  rye  had  been  sowed — one  witness  computes  half  a  quarter  of 
an  acre,  another  more,  injured  by  weeds.  It  is  difficult  to  conceive 
how  this  can  have  the  weight  due  to  a  settlement.  By  this,  the 
legislature  have  declared,  shall  be  understood  an  actual  personal 
resident  settlement,  with  a  manifest  intention  of  making  it  a  place 
of  abode,  and  the  means  of  supporting  a  family,  and  continued  from 
time  to  time,  unless  interrupted  by  the  enemy.  The  cabin  of  the 
plaintiff,  called  by  some  a  shanty,  appears  to  have  been  raised  with 
no  such  intent,  but  rather  a  shelter,  during  the  times  he  might  be 
engaged  in  digging  coal  at  a  bank  near  it,  where  Shaw  himself 
occasionally  procured  coal,  if  you  believe  the  testimony  of  some  of 
the  witnesses.  To  support  the  claim  of  the  plaintiff  by  actual  set- 
tlement, testimony  has  been  given  that  he  made  another  improve- 
ment at  a  much  later  period;  but  wherever  else  he  might  have 
resided,  (and  until  after  his  return  from  a  militia  tour  in  1814,)  it 
does  not  appear  that  he  had  any  actual  personal  resident  settlement 
on  this  second  place,  until  after  his  return  from  that  tour  of  duty. 
It  appears  he  has  since  cleared  a  good  deal  there,  and  there  resided 
with  his  family.  The  defendants'  warrant  and  survey  were  long 
before  this;  not  less  than  seven  years.  If  he  had  inquired  of  Mr 
O'Keefe,  the  county  surveyor,  or  any  other  who  might  have  held 
the  office,  he  could  have  acquired  full  information  of  both.  He 
might  have  acquired  this  by  causing  a  search  in  the  land  office  at 
the  seat  of  government.  Whether,  if  he  had  caused  such  an  inquiry, 
the  return  of  survey  could  have  been  found,  is  uncertain  indeed. 
It  might  have  been  lost;  but  if  it  was  deposited  in  the  office  in  case 
of  an  error  in  calculation  by  the  deputy,  which  might  have  been 
corrected  by  the  surveyor  general,  or  returned  for  that  purpose  to 
Mr  O'Keefe,  this  ought  not  to  operate  to  the  prejudice  of  the  owner 
of  the  tract,  who  knew  nothing  of  this  error:  an  abandonment, 
therefore,  of  his  legal  title,  ought  not  to  be  presumed.  But  you, 
taking  into  consideration  all  the  evidence,  are  the  judges  to  decide 
upon  this  point.  I  have  already  said,  that  a  mere  equitable  claim, 
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depending  on  improvement  alone,  and  even  settlement,  may  be 
presumed  much  more  readily  than  the  other. 

As  to  the  points  made  for  plaintiff,  my  opinion  on  them,  so  far 
as  I  have  been  able  to  decipher  the  hand  writing  by  candle  light, 
the  answers  to  them,  have  been,  I  hope,  substantially  given  in 
what  I  have  just  said  to  you.     On  the  whole,  I  conclude  with 
observing,  that  neither  Haynes,  nor  any  claiming  under  him,  ought 
to  be  presumed  to  have  abandoned  their  right.     Also,  that  they 
are  not  concluded  from  recovering  the  possession  by  the  limitation 
act.     As  to  the  acceptance  of  the  survey,  there  does  not  appear 
any  formal  one,  until  June  1830.     This  was  that  of  Mr.  Lloyd, 
who  certifies,  that  he  had  examined  it,  arid  as  it  entirely  corres- 
ponds with  that  of  Mr.  O'Keefe,  a  presumption  arises  of  no  incor- 
rectness whatever,  in  the  survey  itself,  and  in  fact,  no  evidence  has 
been  given  of  any  incorrectness.     This  ought,  therefore,  to  have 
little,  or  rather  no  weight  under  all  the  circumstances  of  this  case. 
I  had  almost  forgotten  to  take  notice  of  the  plaintiff's  claim,  on 
account  of  taxes,  for  most  years,  since  the  year  1808,  in  some 
instances  for  a  tract  of  four  hundred  acres,  in  others  for  eight  hun- 
dred acres,  and  in  one  of  the  years  twelve  hundred  acres,  but 
whether  those  different  assessments  included  the  seventy-five  acres, 
is  altogether  uncertain.     It  would  rather  seem,  that  they  did  not, 
if  you  believe  the  testimony  of  Peter  Cassiday,  of  his  having 
claimed  three  different  tracts,  of  not  less  than  four  hundred  acres 
each,  by  virtue  of  his  improvements  only.     He  has  pointed  out  the 
lines  of  the  whole  three  tracts,  as  they  were  laid  off  in  December 
1829,  and  contain  more  than  twelve  hundred  acres,  excluding  the 
seventy-five  acres  in  question.     Allured  by  the  great  rise  in  the 
value  of  property  in  that  quarter,  he  has  instituted  the  present  suit, 
returnable  to  June  term  last  year;  I  have  stated  the  substance  of 
the  testimony  adduced  by  both  parties,  and  given  my  opinion  on 
the  whole.     You  will  now  retire  to  form  your  own  judgment  of 
it.     If  I  have  inadvertently  been  mistaken,  as  to  any  of  the  legal 
points  propounded  on  the  part  of  the  plaintiff,  it  will  be  in  his 
power  to  have  the  opinion  given,  reviewed,  and  if  found  erro- 
neous, the  cause  will  be  remanded  for  a  new  trial. 

To  which  opinion  of  the  court,  the  counsel  for  the  plaintiff  ex- 
cepted.     Verdict  for  defendant. 
Errors  assigned. 

1st.  The  rejection  of  the  testimony  stated  in  the  plaintiff's  bill  of 
exceptions. 

2d.  The  omission  of  the  court  to  give  any  reply  to  the  points 
propounded  by  the  plaintiff's  counsel,  from  No.  3  to  No.  8,  inclu- 
sive. 

3d.  The  answers  to  those  points,  so  far  as  they  can  be  found 
in  the  charge,  are  inconclusive  and  unsatisfactory,  and  erroneous. 
4th.  There  is  error  in  the  answer  to  the  ninth  point  made  by 
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plaintiff's  counsel.  1st.  That  it  is  not  answered.  2d.  That  if 
answered,  the  answer  is  evasive.  3d.  That  the  law  in  reference 
to  it,  so  far  as  the  court  have  purported  to  lay  it  down,  is  not  cor- 
rectly stated. 

5th.  There  is  error  in  the  answer  given  by  the  court  to  the 
tenth  point  made  by  plaintiff's  counsel. 

6th.  The  court  have  declined  answering  the  eleventh  point  made 
by  plaintiff's  counsel. 

7th.  The  court  erred  in  taking  from  the  jury  the  question  of 
abandonment. 

8th.  The  court  erred  in  giving  contradictory  opinions  as  to  who 
were  the  judges  of  the  question  of  abandonment,  and  in  charging, 
and  in  instructing  the  jury,  that  neither  Wagoner,  nor  any  claim- 
ing under  him,  ought  to  be  presumed  to  have  abandoned. 

9th.  The  court  are  in  error  in  the  law  as  stated,  arising  under 
the  statute  of  limitations. 

Shaler,  for  plaintiff  in  error. 
Stannard,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Ejectment  for  seventy -five  acres  of  land  in  Cam- 
bria county,  situate  on  the  summit  of  the  Allegheny  mountain,  where 
the  railroad  crosses.  The  plaintiff  claimed  under  a  warrant,  dated 
the  15th  of  January  1835,  calling  for  an  improvement  on  the  1st 
of  September  1805.  The  defendants  claimed  under  a  warrant  to 
John  Haynes,  for  the  seventy-five  acres  by  description,  dated  the 
18th  of  March  1807,  and  calling  for  his  improvement,  commencing 
on  the  1st  of  August  1801,  on  which  the  purchase  money  was 
paid  on  the  18th  of  March  1807,  and  a  survey  made  on  the  4th  of 
May  1807.  Much  evidence  was  given  as  to  the  dates  of  the 
respective  improvements  of  the  parties,  and  other  matters  con- 
nected with  their  titles,  for  which  I  refer  to  the  charge  of  the 
court  below  to  the  jury,  which  contains  a  detail  of  them.  It 
is  unnecessary  to  recapitulate  the  various  errors  assigned  in  the 
charge  of  the  court,  in  respect  to  the  law,  because  we  are  of 
opinion  that  the  plaintiff's  points  were,  in  the  charge  of  the  court, 
substantially  and  properly  answered,  except  in  what  relates  to  the 
return  of  the  survey  in  1807,  which  depended  upon  the  evidence 
given  by  James  Meloy  on  that  subject.  We  are  of  opinion,  that 
the  evidence  of  James  Meloy  was  improperly  received,  and  that 
the  judgment  must  on  that  ground  be  reversed. 

It  appears,  that  the  survey  of  the  4th  of  May  1807,  on  the 
Haynes  warrant,  was  made  by  William  O'Keefe,  deputy  surveyor, 
who  testified,  that  he  had  sent  down  the  return  of  survey  to  the 
surveyor-general,  by  James  Meloy,  in  July  1807.  The  defendants 
offered  James  Meloy  as  a  witness,  to  prove  that  he  returned  the 
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survey  in  the  name  of  Haynes  to  the  surveyor-general.  The 
plaintiff  objected,  the  court  received  the  evidence,  and  exception 
was  taken. 

The  objection  to  the  evidence  offered,  is,  that  the  defendants 
had  not  previously  shown  a  search  for  this  survey  in  the  land 
office,  and  we  think  it  well  founded.  A  survey  returned  to  the 
land  office,  becomes  matter  of  public  record,  and  the  best  evidence 
of  its  existence  and  character,  is  the  return  itself,  or  a  certified  copy 
under  seal  of  office.  Parol  evidence  of  such  return  is  but  second- 
ary, and  admissible  only  where  search  has  been  made  in  the 
proper  office,  and  the  return  cannot  be  found ;  and  for  this  purpose 
the  certificate  of  the  proper  officer  has  been  held  admissible.  4 
Serg.  Sf  Rawle  174;  14  Serg.  $  Rawle  375.  Here  no  such  preli- 
minary proof  was  given:  and  non  const  at,  but  that,  if  the  office 
were  examined,  the  return  of  survey  would  appear,  and  its  cha- 
racter be  at  once  satisfactorily  ascertained.  It  might  also  appear, 
\vhether  it  was  rejected  or  not  at  the  land  office:  a  matter  of  impor- 
tance in  this  suit,  apparently  much  litigated  by  the  parties,  and 
which,  as  appears  by  the  charge  of  the  court,  afterwards  came  to 
depend  on  presumptions  and  conjectures.  If  the  return  cannot  be 
found,  then,  from  necessity,  evidence  may  be  resorted  to,  to  prove 
the  facts  and  the  circumstances  in  relation  to  it.  What  inferences 
would  be  properly  deducible  from  such  parol  evidence,  it  would 
be  improper  to  anticipate  now,  because  the  question  may  not  occur 
again,  and  if  it  should,  it  may  be  connected  with  other  circum- 
stances besides  those  in  the  case  at  present. 

In  the  rejection  of  the  deposition  of  Richard  Shirley,  we  think 
the  court  below  was  right.  The  notice  signed  by  the  plaintiff's 
attorney,  and  served  upon  Jackson,  the  party  in  interest,  was 
directed  "to  the  plaintiff  or  his  attorney."  This  appears  to  have 
been  a  clerical  error — but  it  was  calculated  to  mislead  the  de- 
fendant. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Haslet  against  Haslet. 

Exclusive  possession  is  an  indispensable  ingredient  in  a  case  for  specific  perform- 
ance of  a  parol  contract  for  the  sale  of  land. 

ERROR  to  the  district  court  of  Allegheny  county. 

This  was  an  action  of  ejectment,  by  William  Haslet  against 
Samuel  Haslet,  for  the  recovery  of  a  tract  of  land.  The  defend- 
ant claimed  it  under  a  parol  purchase,  which  was  denied  by  the 
plaintiff,  and  much  testimony  was  given  on  this  subject.  The 
errors  assigned  were  to  the  principles  of  law  stated  by  the  court 
to  the  jury,  in  their  charge,  which  is  a  full  exposition  of  the  case. 

Greer,  president.  I  think  it  is  sometimes  important  to  the  cor- 
rect decision  of  a  cause  in  which  equitable  principles  are  involved, 
to  clearly  distinguish  what  would  be  the  result  of  the  case  in  a 
court  of  law,  and  what  remedy  a  chancellor  would  grant  the  party 
aggrieved  by  the  decision  at  law.  In  this  state,  where  the  same 
tribunal  administers  both  law  and  equity  in  the  same  trial,  we 
sometimes,  for  want  of  a  clear  conception  of  the  distinctive  princi- 
ples of  each,  generate  a  hybrid,  which,  with  a  little  resemblance 
to  each  parent,  is  unlike  either.  And  a  jury,  under  some  vague 
notions  of  equity,  often  arrive  at  decisions  which  are  more  the  re- 
sult of  instinct  than  principle. 

The  plaintiff,  having  in  this  case  shown  the  legal  title,  would,  in  a 
court  of  law,  be  entitled  to  judgment;  and  the  defendant,  who  sets 
up  a  parol  purchase  from  the  plaintiff,  would  be  necessitated  to  ap- 
ply to  a  chancellor  for  an  injunction  to  stay  proceedings  at  law,  and 
compel  the  plaintiff  to  make  him  a  deed;  and  the  question  is, 
whether,  with  the  evidence  in  this  case  before  him,  a  chancellor 
would  make  such  decree. 

As  you  have  frequently  been  told  by  the  counsel,  the  statute  of 
frauds  requires  that  every  contract  for  an  estate  in  land,  exceeding 
a  lease  for  three  years,  must  be  in  writing;  and  although  it  may 
be  doubted  whether  courts  of  equity  have  done  well  in  relaxing 
the  rigid  requirements  of  this  statute,  yet  it  is  too  well  settled  to  be 
now  disputed,  that  where  money  has  been  paid  and  possession 
given,  in  pursuance  of  a  parol  contract  for  the  sale  of  land, 
equity  will  enforce  the  specific  execution  of  the  contract,  on  the 
ground  that,  to  suffer  a  man  who  has  received  his  money  to  take 
both  money  and  land,  by  pleading  the  statute  of  frauds,  would  be 
making  the  statute  itself,  the  instrument  of  fraud  which  it  was 
made  to  prevent.  But  it  is  plain,  that  the  person  who  applies  to  a 
chancellor,  alleging  such  a  case,  has  the  burden  of  proof  thrown 
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on  him.  For,  as  the  statute  was  made  to  avoid  the  frauds  and 
perjuries  which  would  be  likely  to  result,  should  the  title  to  lands 
be  suffered  to  be  divested  by  mere  parol  proof,  and  as  the  charge 
made  by  the  complainant  against  the  defendant  is  that  of  a  gross 
fraud,  it  would  be  contrary  to  all  correct  principle,  not  to  require  of 
him  the  most  full  and  satisfactory  evidence  of  the  facts  alleged  as 
entitling  him  to  the  interference  of  the  chancellor. 

Has  the  defendant,  in  this  case,  made  such  a  clear  and  distinct 
proof  of  a  parol  contract  for  the  land  in  dispute,  the  payment  of 
the  purchase  money  or  part  of  it,  and  delivery  of  possession  in 
pursuance  of  such  contract,  as  to  leave  no  doubt  on  the  minds  of 
discreet  and  reflecting  men;  so  that,  in  deciding  the  specific  execu- 
tion of  this  contract,  a  chancellor  could  feel  certain  he  was  hinder- 
ing, not  helping,  a  fraud?  For  you  must  observe,  as  the  burden  of 
proof  is  on  the  defendant,  if,  on  the  whole  case,  it  is  left  doubtful 
where  the  truth  lies,  your  verdict  must  be  against  him. 

And,  1st.  What  is  the  proof  of  the  parol  contract  and  payment 
of  money?  We  have  no  evidence  from  any  one  who  was  present 
when  any  contract  was  made  between  the  parties,  or  saw  any  con- 
sideration pass  between  them.  Two  witnesses  relate  conversations 
held  with  plaintiff,  some  eighteen  years  ago,  and  two  only,  Archi- 
bald Haslet  and  Robert  M'Pherson,  are  found,  who,  in  the  course 
of  eighteen  years,  have  heard  the  plaintiff  acknowledge  a  sale  of 
the  premises  to  the  defendant;  and  these  two  do  not  agree,  for  one 
of  them  speaks  of  it  only  as  a  loan  of  money,  for  which  plaintiff 
might  take  land  if  he  chose.  (See  testimony.) 

It  must  also  be  observed,  that  this  is,  in  all  cases,  a  most  "  un- 
satisfactory species  of  evidence,  on  account  of  the  facility  with 
which  it  may  be  fabricated,  and  the  impossibility  of  contradicting 
it.  Besides,  the  slightest  mistakes  or  failure  of  recollection,  may 
totally  alter  the  effect  of  the  declaration."  2  Johns.  Ch.  412. 

But  vague  and  unsatisfactory  as  this  proof  of  the  contract  and 
payment  of  money  is,  yet,  if  the  defendant  has  proved  that  the 
conduct  of  both  the  parties,  since  the  time  of  the  alleged  contract, 
has  been  such  that  it  can  only  be  reconciled  on  the  supposition  of 
the  truth  of  a  fact,  he  may  give  a  credence  to  this  testimony,  of 
which  it  would  otherwise  be  wholly  unworthy.  If  the  defendant 
took  possession  of  the  land  at  the  time  or  soon  after  the  alleged 
contract;  if,  since  that  time,  he  has  held  it  and  improved  it  as  his 
own;  had  a  line  run  or  a  boundary  fixed;  if  he  has  held  exclusive 
possession  of  the  part  claimed,  as  his  own,  with  no  interference  or 
claim  of  the  plaintiff  for  so  many  years;  such  acts  would  speak 
louder,  and  be  more  satisfactory  proof,  than  a  volume  of  loose  con- 
versations related  from  recollection  of  witnesses. 

But  if  the  defendant  has  never  had  the  boundary  of  his  claim 
fixed  or  recognized  by  the  plaintiff;  if  he  has  never  had  exclusive 
possession  of  the  land  claimed  to  have  been  purchased;  if  he  farm- 
ed the  land  in  dispute  in  common  with  the  other  lands  of  plaintiff 
vi. — 3  i 
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as  his  tenant;  if  he  paid  rent  to  plaintiff  for  this  as  for  the  rest  of 
his  land ;  if  he  cut  wood,  hauled  coal,  exercised  the  same  acts  of 
ownership  over  the  whole  tract  as  well  as  the  land  in  dispute,  mak- 
ing no  distinction ;  if  he  has  never  had  his  thirty  acres  cut  off  to 
him,  or  any  certain  boundary  fixed;  it  is  plain,  that  the  parol  testi- 
mony of  a  contract  and  payment  of  money  would  be  left  so  un- 
supported that  no  reliance  could  be  put  upon  it. 

It  is  clearly  proved,  that  defendant  has  made  considerable  im- 
provements on  the  land,  but  these  he  might  have  made  had  he  been 
tenant.  Some  proof  is  also  before  you,  that  William  assisted  in 
making  the  improvements  which  would  tend  to  corroborate  that 
idea.  The  witness,  Stark,  who  speaks  of  their  first  clearing,  and 
who  says  he  understood  Samuel  was  to  have  a  part  of  the  land, 
and  that  a  certain  walnut  tree  would  be  on  the  line,  proves  that  the 
clearing  made  was  without  regard  to  any  line,  and  that  Samuel 
cropped  as  tenant  of  William,  and  the  clearing  a  joint  frolic.  No 
line  has  ever  been  run  or  certain  boundary  fixed,  or  regard  paid  to 
the  walnut  tree,  nor  agreement  from  which  of  thirty-two  points  of 
the  compass  the  line  would  pass  it.  Caskey,  a  witness  for  defend- 
ant, proves  the  payment  by  defendant  to  plaintiff,  of  a  share  of  the 
grain  raised  on  the  land  in  dispute,  as  rent,  within  five  years  past; 
if  this  be  true,  the  tenancy  of  the  defendant  is  established,  and  his 
claim  without  any  just  foundation.  It  has  been  said  by  defend- 
ant's counsel,  that  if  defendant  had  a  title,  the  payment  of  rent 
would  not  divest  it;  true  it  would  not;  but  the  fact  now  under  in- 
quiry is,  whether  he  has  in  equity  such  a  title,  and  if  his  possession 
of  this  land  has  all  along  been  as  a  tenant  to  his  brother,  and  not 
as  a  purchaser  claiming  the  exclusive  title,  his  acts  most  conclu- 
sively show,  that  there  never  was  a  purchase  or  a  title.  For,  as 
already  stated,  the  slender  testimony  of  a  contract  and  payment  of 
money,  would  be  wholly  insufficient  to  claim  that  a  chancellor 
should  decree  a  conveyance,  unless  there  is  clearly  made  out  a  tak- 
ing of  possession  under  the  contract,  the  claiming,  holding,  and 
improving  the  land  adversely  to  the  claim  of  the  plaintiff. 

The  plaintiff  has,  also,  given  in  evidence,  an  agreement  be- 
tween defendant  and  himself,  by  which  defendant  agreed  to  give 
up  his  possession  and  claim  to  plaintiff,  on  the  1st  of  April  last. 
You  have  heard  the  testimony  of  John  Haslet,  as  to  how  this 
paper  came  to  be  executed.  The  witness  appears  to  have  acted 
with  laudable  motives,  though  not  with  equal  wisdom.  Now,  al- 
though, if  the  defendant  had  clearly  a  good  title  to  the  land  in  dis- 
pute, this  agreement  being  executory,  and  without  consideration, 
would  be  of  little  weight  in  a  court  of  equity,  and  a  specific  exe- 
cution of  it  would  not  be  enforced,  yet  as  it  was  made  without  the 
fraud  or  interference  of  plaintiff,  on  the  defendant's  own  offer  of 
terms  of  compromise,  and  made  for  the  purpose  of  settling  a  dubi- 
ous question,  and  litigation  between  brothers;  although  John  may 
have  over-persuaded  him,  or  mis-stated  the  law,  (and  that  is  not 
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very  clear  that  he  did,)  as  we  have  no  evidence  that  the  defendant 
is  weak  or  silly,  (except  the  assertion  of  his  counsel,)  as  it  is  most 
probably  a  just  settlement  of  a  dispute,  I  see  no  reason  why  he 
should  not  be  held  to  it. 

Upon  the  whole,  while  the  court  disclaim  dictation  to  the  jury, 
as  to  the  credibility  of  witnesses,  yet  they  believe  it  their  duty  to 
state  to  the  jury,  that  if  they  believe  all  the  witnesses,  both  for 
plaintiff  and  defendant,  the  defendant  has  not  made  out  a  case  on 
which  a  chancellor  would  decree  a  specific  execution,  and  their 
verdict  should  be  for  plaintiff. 

But  if  the  testimony  be  not  true,  that  defendant  held  this  land 
in  common,  and  undivided  from  the  other  land  of  plaintiff  and  as 
tenant  to  plaintiff;  if  your  minds  are  clearly  satisfied  by  the  evi- 
dence, that  a  contract  was  made  and  the  money  paid,  and  posses- 
sion taken,  in  pursuance  of  such  contract,  and  so  held  ever  since; 
they  may  find  for  defendant.  But  they  must  remember  if  the  proof 
of  these  facts  is  uncertain  and  equivocal,  it  is  the  defendant's 
misfortune,  if  not  his  fault,  and  you  should  find  against  him. 

M'Candless,  for  plaintiff  in  error,  cited  1  Binn.  216,  378;  2 
Serg.  Sf  Rawle  352;  3  Penns.  Rep.  364;  4  Vez.  720;  1  Eden's 
Rep.  508;  Mosely  364;  1  Serg.  $  Rawle  150;  3  Penns.  Rep.  307. 

Forward,  contra,  stopped  by  the  court. 

PER  CURIAM. — The  direction  given,  was  an  accurate  exposition 
of  the  law  throughout;  and  as  to  the  allegation  of  withdrawal  of 
the  cause  from  the  jury,  it  is  sufficient  to  say,  there  was  not  a 
scintilla  of  proof,  that  exclusive  possession  had  been  given  or  taken 
under  the  contract,  even  if  there  was  one,  insomuch  that  the  plain- 
tiff in  error  has  been  hopelessly  driven  to  argue,  that  such  posses- 
sion is  not  an  indispensable  ingredient  in  a  case  for  specific  per- 
formance. In  this  state  of  the  proofs,  it  was  the  duty  of  the  judge 
explicitly  to  direct  that  the  jury  were  bound  by  their  oaths  to  find 
a  verdict  for  the  plaintiff. 

Judgment  affirmed. 
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Trovillo  against  Tilford. 

Although  the  testimony  greatly  preponderates  in  favour  of  an  assumed  position,  yet 
it  is  error  in  the  court  to  instruct  the  jury  that  it  is  conclusive. 

An  actual  seizure  is  generally  necessary  to  constitute  a  valid  levy  of  goods,  yet  the 
defendant  may  dispense  with  it  for  his  own  accommodation ;  and  if  he  does,  as  be- 
tween him  and  the  officer,  the  levy  is  good. 

When  goods  are  levied  on,  and,  by  arrangement,  left  in  the  possession  of  the  defend- 
ant, he  thereby,  quoad  hoc,  becomes  the  servant  of  the  officer;  and  upon  liis  refusal  to 
deliver  the  goods  according  to  his  engagement,  an  action  of  trespass  vi  et  armis  will 
lie  against  him  and  any  one  who  aids  him,  in  retaining  or  removing  the  goods. 

ERROR  to  the  district  court  of  Allegheny  county. 

This  was  an  action  of  trespass  vi  et  armis  et  de  bonis,  fyc.,  by 
Elijah  Trovillo,  Esq.,  high  sheriff,  against  Samuel  Tilford  and  A. 
M.  Tilford. 

The  sheriff  having  in  his  hands  a  fieri  facias,  at  the  suit  of  W. 
P.  and  T.  M.  Bryan,  against  Samuel  Tilford,  went  to  the  defendant 
and  told  him,  he  was  directed  to  levy  on  his  personal  property;  de- 
fendant replied,  that  the  property  belonged  to  his  son,  A.  M.  Tilford, 
who  was  then  absent.  The  defendant  and  sheriff  went  together  to 
the  plaintiffs'  attorney,  when  it  was  agreed  that  the  defendant 
should  give  the  sheriff  a  schedule  of  the  goods  as  a  levy,  and  they 
should  remain  in  his  possession  until  his  son  returned.  The  sheriff 
made  no  actual  seizure,  but  the  defendant,  in  a  short  time  after,  gave 
the  sheriff  a  written  list  of  the  property.  Upon  the  return  of  A.  M. 
Tilford,  the  son,  the  sheriff  called  for  the  property,  and  A.  M.  Til- 
ford  said  the  property  was  his,  and  that  he  would  defend  it  with 
his  life.  The  sheriff  went  to  the  house  where  the  property  was, 
and  in  which  the  father  and  son  lived  together,  the  son  being  un- 
married, for  the  purpose  of  getting  the  property,  but  found  it 
fastened  against  him.  This  action  of  trespass  was  then  brought. 

There  was  much  evidence  given  on  the  trial  of  the  cause,  with 
respect  to  the  ownership  of  the  property;  the  plaintiff  endeavour- 
ing to  establish  the  ownership  to  be  in  the  father,  from  the  fact  of 
his  being  in  the  possession  of  it,  and  the  son,  a  young  man  without 
family,  residing  with  him.  But  the  evidence  greatly  preponderated 
in  favour  of  the  ownership  of  the  son.  During  the  progress  of  the 
trial,  and  after  the  plaintiff's  evidence  was  given,  the  counsel  of  the 
defendants  prayed  the  court  to  direct  the  jury  to  render  a  verdict 
in  favour  of  Samuel  Tilford,  no  trespass  by  him  having  been 
proved;  and  the  court  so  ordered.  Verdict  accordingly.  Samuel 
Tilford  was  afterwards  examined  as  a  witness. 

The  counsel  for  defendant  requested  the  court  to  charge  the  jury 
upon  the  following  points. 
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1st.  There  is  no  legal  evidence  that  a  trespass  was  committed, 
and  the  jury  are  bound  to  find  for  defendant. 

2d.  There  is  no  legal  evidence  that  the  claim  of  defendant  to  the 
property  in  question  was  fraudulent,  and  therefore  the  verdict  must 
be  in  his  favour. 

3d.  There  is  no  evidence  of  a  levy. 

And  the  court  instructed  the  jury  accordingly,  to  which  the  plain- 
tiff's counsel  excepted. 

jWCundless,  for  plaintiff  in  error,  contended  that  trespass  was 
the  proper  remedy,  and  cited  to  that  point,  9  Mass.  265,  104;  1 
Pick.  232;  2  Roll.  Mr.  569;  11  Mass.  219,  242,  317;  16  Mass. 
464;  2  Jim.  Com.  Law  128. 

Lowrie,  contra,  cited  12  Wend.  563. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Although  the  testimony  may  greatly  preponderate 
in  favour  of  the  position  assumed  by  the  defendant's  counsel,  that 
A.  M.  Tilford,  the  son,  was  the  owner  of  the  goods  on  which  the 
levy  was  made,  yet,  we  think  the  court  were  wrong  in  ruling,  as 
a  matter  of  law,  that  there  was  no  legal  evidence  that  the  defend- 
ant's claim  to  the  property  in  question,  was  fraudulent.     The  alle- 
gation by  the  plaintiff,  was,  that  the  goods  were  the  property  of 
Samuel  Tilford,  the  father,  and  that  the  transfer  to  the  son  was 
colourable,  and  made  with  a  design  to  cover  it  from  the  claim  of 
creditors.     That  it  was  at  one  time  his  property,  is  admitted,  and 
at  the  time  of  the  levy  it  was  apparently  iti  his  possession.    Samuel 
Tilford,  the  father,  was  the  head  of  the  family,  and  the  goods  were 
used  for  the  purposes  of  the  family,  and  certainly,  the  fact  that  the 
son,  who  was  unmarried,  and  living  with  his  father  at  the  time  of 
the  levy,  held  a  bill  of  sale  for  the  property,  required  explanation, 
which  it  is  at  least  possible,  the  jury,  had  the  fact  been  submitted 
to  them,  may  hare  decided  was  not  given.     It  is  not  my  intention 
to  give  any  opinion  unfavourable  to  the  entire  integrity  of  the  de- 
fendants, but  so  many  cases  are  constantly  occurring,  of  attempts 
to  cover  property  of  debtors  by  means  of  fictitious  sales,  that  such 
cases  should  be  narrowly  watched  and  carefully  examined.     The 
credibility  of  the  witnesses  was  a  matter  for  the  jury,  and  although 
the  testimony  of  Brown  is  direct  and  positive,  yet  it  would  have 
been  more  satisfactory  had  he  disclosed  the  source  from  which  he 
derived  his  information.    It  would,  also,  have  added  to  the  strength 
of  the  plaintiff's  case,  if  they  had  thought  proper  to  examine  Mr 
Shirly,  who  was  the  trustee  under  the  assignment.    From  the  testi- 
mony of  Brown,  we  cannot  avoid  suspecting,  that  he  acted  as  the 
agent  of  Shirly,  rather  than  Mrs  Clopper,  with  whom,  it  would 
seem,  he  had  no  communication,  and  that  his  knowledge  was  ob- 
tained from  that  source.     Under  the  circumstances,  we  think  the 
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court  invaded  the  province  of  the  jury,  in  withdrawing  the  facts 
from  their  decision. 

But,  were  the  court  right  in  ruling,  that  there  was  no  evidence 
of  a  levy?  This  point,  can  only  arise  on  the  supposition,  that 
Samuel  Tilford,  against  whom  the  execution  was  issued,  was  the 
owner  of  the  property  on  which  the  levy  was  made.  The  officer, 
in  making  the  levy  on  the  goods  of  the  defendant,  should  make  an 
actual  seizure,  but  seizing  part  of  the  goods  in  the  name  of  the 
whole,  on  the  premises,  is  a  good  seizure  of  the  whole.  But, 
although  an  actual  seizure  is  in  general  necessary  to  constitute  a 
good  levy,  yet  a  defendant  may  dispense  with  it  for  his  own  benefit 
and  accommodation.  Thus  in  Lyman  v.  Lyman,  11  Muss.  Rep. 
217,  it  was  held,  that  where  certain  friends  of  a  debtor,  against 
whom  a  deputy  sheriff  had  a  writ  of  attachment,  gave  to  the  deputy 
a  receipt  and  promise  in  writing,  to  deliver  him  on  demand,  certain 
goods  of  the  debtor,  of  which  the  deputy  returned  an  attachment, 
it  was  held  not  to  be  competent  for  the  reccipters,  in  defence  of  an 
action  by  the  deputy  upon  their  receipt,  to  except,  that  no  attach- 
ment of  the  goods  had  been  actually  made.  The  objection  was, 
that  the  goods  returned  as  attached,  were  not  actually  seized  by  the 
officer,  although  he  was  in  the  house  of  the  debtor,  where  the 
goods  were  kept  at  the  time.  But  the  court  held,  that  although 
an  actual  possession  of  goods  attached,  may  be  necessary  to  pre- 
vent the  operation  of  a  second  attachment,  yet,  if  the  officer,  for 
the  accommodation  of  the  debtor,  at  the  instance  of  his  friends, 
relieves  him  from  the  inconvenience  of  having  his  goods  removed, 
the  debtor  can  have  no  ground  of  complaint,  and  the  receipters  are 
precluded  by  their  own  act,  from  calling  in  question  the  validity  of 
the  attachment.  In  the  present  instance,  an  actual  seizure  was 
dispensed  with,  at  the  request  and  for  the  accommodation  of  the 
defendant  in  the  execution.  The  sheriff  gave  his  deputy  the  writ, 
and  told  him  to  execute  it,  but  instead  of  going  to  the  dwelling 
house,  he  went  to  the  store,  where  he  knew  the  defendant  was, 
and  told  him  of  his  instructions.  After  some  conversation,  he  con- 
sented to  go  with  the  deputy  to  the  house,  and  on  the  way,  he  said 
he  would  rather  see  his  attorney  first.  Mr  Lowry  was  not  at  home, 
and  the  defendant  said  he  did  not  know  what  to  do,  as  his  son  and 
attorney  were  both  absent.  This  was  represented  to  the  plaintiff's 
attorneys,  who  told  him,  if  he  would  give  a  levy,  it  might  remain 
so  until  his  son's  return.  The  defendant  then  gave  a  written  list, 
a  memorandum  of  the  goods,  which  paper  was  attached  to  the 
writ  as  a  levy,  with  the  indorsement,  "  levy  made,  stayed  by  plain- 
tiff's attorney."  To  permit  Samuel  Tilford  now,  to  object  to  the 
regularity  of  the  levy,  would  be  contrary  to  his  own  agreement, 
and  manifestly  unjust.  It  must  be  borne  in  mind,  that  the  contest 
is  between  the  original  parties  to  the  transaction. 

It  cannot  alter  the  case,  that,  at  the  time  of  the  levy,  Samuel  Til- 
ford  represented,  that  the  goods  belonged  to  his  son,  provided  the 
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jury  should  believe  that  those  representations  were  not  true  in 
fact. 

The  court  further  instructed  the  jury,  that  there  was  no  legal 
evidence  that  a  trespass  was  committed. 

It  was  in  proof,  that  after  the  return  of  A.  M.  Tilford,  to  whom 
it  was  alleged  the  goods  belonged,  the  plaintiffs  attorneys  told  the 
deputy  sheriff  to  go  and  get  the  property.  He  called  at  the  store, 
saw  both  father  and  son,  and  told  them  he  had  instructions  to  get 
the  property  he  had  levied  on.  The  father  alleged  it  was  the  pro- 
perty of  the  son,  and  that  he  had  no  authority  to  give  the  levy. 
The  son  said  he  would  neither  pay  the  money  nor  give  the  pro- 
perty; that  he  would  defend  it  with  his  life,  and  that  his  attorney 
had  so  instructed  him.  The  deputy  sheriff  again  demanded  the 
property,  and  was  told  the  house  was  fastened,  and  that  he  could 
not  get  in.  The  sheriff's  officer  went  twice  to  the  house,  and  found 
the  front  of  the  house  closed.  On  this  evidence,  the  court  gave  the 
instructions  of  which  the  plaintiff  complains. 

From  the  time  of  a  seizure,  the  officer  should,  either  by  himself 
or  by  some  other  person,  keep  possession  of  the  goods,  or  otherwise 
they  may  be  liable  on  a  second  execution.  In  England,  it  is  usual 
to  put  some  person  in  possession  of  the  goods,  and  this  is  some- 
times done  here,  to  avoid  the  necessity  of  an  actual  removal.  But 
it  frequently  happens,  that  goods,  particularly  household  furniture 
levied  on  an  execution,  from  motives  of  humanity  are  left  in  the 
possession  of  the  debtor  himself,  in  the  full  confidence  that  they 
will  be  forthcoming  to  answer  the  exigency  of  the  writ.  And  this, 
it  appears,  was  the  case  here.  The  goods  were  left  under  this 
arrangement,  in  the  temporary  possession  of  the  defendant,  with  an 
understanding,  that  they  would  be  given  into  the  actual  custody 
of  the  sheriff,  on  the  return  of  the  son.  And  this  constitutes  the 
defendant,  the  bailiff,  or  servant  of  the  sheriff.  Thus  in  Ludder  v. 
Leavitt,  9  Mass.  Rep.  104,  it  is  held,  that  where  a  sheriff'  having 
attached  personal  chattels  on  an  original  writ,  delivers  them  to  a 
third  person  for  safe  keeping,  such  person  is  the  mere  servant  of 
the  sheriff,  and  has  no  legal  interest  in  the  chattels,  and  that  he 
cannot  maintain  trover  for  them.  The  same  principle  is  affirmed 
in  Warren  v.  Leland,  9  Mass.  Rep.  265.  These  were  cases  of 
goods  delivered  to  a  third  person,  but  that  cannot  alter  the  prin- 
ciple, for  as  between  the  defendant  and  the  sheriff,  the  same  rela- 
tion must  exist,  and  the  owner  becomes,  quoad  hue,  his  bailiff  or 
servant.  And  in  this  point  of  view,  trespass  well  lies.  Thus  in 
Glasse  v.  Hayman,  1  Leon.  87,  it  was  ruled,  that  trespass  vi  et  armis 
lies  against  a  servant  for  carrying  away  his  master's  goods.  The 
case  was  this;  Joan  Glasse  brought  an  action  of  trespass  vi  et  ar- 
mis against  John  Hayman,  who  pleaded  the  general  issue,  and 
the  jury  found  this  special  verdict:  that  the  plaintiff  was  a  grocer 
in  Ipswich,  and  there  held  a  shop  of  groceries,  and  quoad  ilia 
reposuit  ftduciam  in  the  defendant,  to  sell  the  grocery  wares  of 
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the  plaintiff  in  the  said  shop;  and  further  found,  that  the  defendant 
being  in  the  said  shop  in  the  form  aforesaid,  cepit  et  asportavit 
the  said  wares,  and  did  convert  them,  &c.  It  was  moved  in  arrest 
of  judgment,  that  this  action  vi  et  armis,  upon  this  matter  did  not 
lie,  but  rather  an  action  upon  the  case.  But  the  court  was  clearly 
of  opinion,  that  the  action  doth  well  lie;  for  when  the  defendant 
was  in  the  shop  aforesaid,  the  goods  and  wares  did  remain  in  the 
custody  and  possession  of  the  plaintiff  himself:  and  the  defendant 
hath  not  any  interest,  possession  or  other  thing  in  them,  and  there- 
fore, if  he  intermeddle  with  them  in  any  other  manner,  than  by 
uttering  of  them  by  sale,  according  to  the  authority  to  him  com- 
mitted, he  is  a  trespasser,  for  he  hath  not  any  authority,  to  carry 
the  wares  out  of  the  shop  not  sold,  but  all  authority  is  in  the  shop. 
And  Rodes  put  the  case  of  Littleton  25.  If  I  deliver  my  sheep  to 
another  to  manure  my  land,  and  afterwards  he  kills  them,  I  shall 
have  an  action  of  trespass  against  him.  And  afterwards  judgment 
was  given  for  the  plaintiff.  And  see  20  Viner  55;  Golds.  72,  pi. 
18;  Blep.  Cases.  The  goods,  after  the  levy,  were  left  in  the  cus- 
tody of  the  defendant  for  a  limited  time,  and  for  a  special  purpose. 
This  trust  he  has  violated,  by  denying  (contrary  to  the  truth,  if  the 
jury  should  so  find)  his  right  to  the  property,  and  asserting  the 
right  of  another,  for  the  fraudulent  purpose  of  defeating  the  plain- 
tiff's action,  and  avoiding  his  own  agreement.  This  makes  him  a 
trespasser,  for  it  cannot  be  doubted,  that  if  a  servant,  who  has  the 
mere  custody  of  his  master's  goods,  as  a  butler,  who  has  the  care 
of  his  master's  plate,  delivers  them  to  another,  on  any  pretence 
whatever,  he  is  a  trespasser,  and  that  either  trespass  or  trover 
may  be  brought  against  him.  In  trespass  vi  et  armis  no  actual 
force  is  necessary  to  be  proved.  He  who  interferes  with  my  goods, 
and  without  delivery  by  me,  and  without  my  consent,  undertakes 
to  dispose  of  them,  as  having  the  property  either  general  or 
special,  does  it  at  his  peril  to  answer  me  the  value  in  trespass  or 
trover.  Gibbs  v.  Chase,  10  Mass.  Rep.  131.  And  upon  the  same 
ground,  A.  M.  Tilford  is  also  a  trespasser,  if  the  jury  should  find, 
that  this  was  a  juggle  between  the  father  and  son,  to  avoid  the 
effect  of  the  levy,  and  to  withdraw  the  goods  from  the  lien  of  the 
execution.  If  a  third  person  receive  from  a  servant  the  goods  of 
the  master,  knowing  them  to  be  so,  and  refuses  to  restore  them, 
trespass  will  he.  And  there  is  a  distinction  between  a  bailiff  or 
servant,  and  a  bailee  of  a  chattel,  coupled  with  an  interest,  who 
may  maintain  an  action,  even  as  against  the  bailor,  who  is  the 
general  owner.  1  Chitty  170.  The  delivery  of  a  chattel  by  a 
servant  can  vest  no  interest,  and  all  persons  who  direct,  or  assist, 
aid  or  encourage  another  in  committing  a  trespass,  are  in  general 
liable  as  principals,  though  not  even  benefitted  by  the  act.  2 
Saund.  47;  B.  N.  P.  41. 

It  will  be  perceived,  that  the  case  depends  entirely  on  the  point, 
to  whom  of  right  the  goods  belong.     If  to  the  father,  the  action 


Sept.  1837.]  OF  PENNSYLVANIA.  473 

[Trovillo  v.  Tilford.] 

well  lies,  and  if  they  are  the  property  of  the  son,  the  verdict  must 
be  for  the  defendants. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Gallagher  against  Gallagher. 
Stewart  against  Gallagher. 

If  a  legacy  be  given,  payable  out  of  a  debt  due  by  the  testator,  the  legacy  would 
not  fail  by  reason  of  the  failure  of  the  modus  appointed  for  payment.  Such  legacies 
are  only  specific  as  having  a  precedency  of  payment  out  of  the  debt  or  security ;  but 
if  the  debt  be  not  in  existence  at  the  testator's  death,  or  if  it  be  insufficient  to  pay  the 
legacies,  the  legatees  will  be  entitled  to  satisfaction  out  of  the  general  estate. 

A  legacy  to  the  children  of  the  testator's  brother,  "to  remain  in  the  hands  of  my 
executors  until  the  said  children  arrive  at  the  age  of  twenty-one  years,  and  the  interest 
of  said  money  commencing  one  year  after  my  decease,  shall  be  paid  to  the  parents  of 
the  said  children,  annually,  by  my  executors,  during  their  minority,  for  the  purpose  of 
schooling  the  said  children,"  is  not  recoverable  upon  a  promise  of  the  executor  to  pay 
it.  But  if  he  had  assets  in  his  hands  sufficient  for  the  purpose,  the  interest  of  the 
legacy  may  be  recovered  from  his  estate  after  his  death. 

Where  there  are  two  executors,  only  one  of  whom  takes  out  letters  testamentary, 
and  he  becomes  insolvent  and  dies,  the  other  executor  may  assume  the  administration 
of  the  estate,  and  recover  the  funds  for  the  payment  of  legacies. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

Thomas  Gallagher  and  others,  by  their  father  and  next  friend, 
James  Gallagher,  against  George  Gallagher's  administrators  and 
Thomas  G.  Stewart  and  others,  by  their  father  and  next  friend, 
James  Stewart,  against  George  Gallagher's  administrators.  These 
were  two  actions  of  assump.nt,  to  recover  legacies,  in  the  last  will 
and  testament  of  Thomas  Gallagher,  deceased,  in  which  the  facts 
were  the  same,  and,  by  consent,  tried  by  the  same  jury. 

The  plaintiffs,  in  support  of  the  issues  on  their  part,  gave  in 
evidence  as  follows,  to  wit: 

1st.  Will  of  Thomas  Gallagher,  deceased,  dated  the  llth  of 
March  1831. 

"  Whereas,  for  a  number  of  years  past,  I  have  assisted  and  at- 
tended to  the  business  of  my  brother,  George  Gallagher,  in  carry- 
ing on  his  mercantile  business,  both  in  Carlisle,  and  afterwards  in 
Harrisburg,  as  a  remuneration  therefor,  I  request  him  to  pay  the 
following  legacies,  viz.  I  give  to  the  children  of  my  brother,  James 
Gallagher,  of  Westmoreland  county,  now  living,  or  to  be  born 
hereafter,  the  sum  of  5000  dollars,  share  and  share  alike.  And, 
also,  give  to  the  children  of  my  sister,  Mary  Ann  Stewart,  of  the 
same  county,  the  same  sum  of  5000  dollars,  share  and  share  alike, 
vi. — 3  K 
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and  if  any  of  the  children  of  my  said  brother  or  sister  should  die 
in  their  minority,  and  without  lawful  issue,  then  their  respective 
shares  are  to  go  to  their  surviving  brothers  and  sisters  respectively; 
the  above  legacies  are  to  remain  in  the  hands  of  my  executors 
hereinafter  appointed,  until  the  said  children  of  my  said  brother, 
James,  and  sister,  Mary  Ann,  shall  respectively  arrive  at  the  age 
of  twenty-one  years,  and  the  interest  of  said  money,  commencing 
one  year  after  my  decease,  shall  be  paid  to  the  parents  of  the  said 
children,  annually,  by  my  executors  during  their  minority,  for  the 
purpose  of  schooling  the  said  children.  It  is  my  will,  and  I  do 
hereby  devise  and  give  to  my  brother,  George  Gallagher,  my  real 
estate,  being  a  lot  in  Maclaysburgh,  to  him  and  to  his  heirs  for- 
ever. And  further,  I  do  hereby  give  and  bequeath  to  my  brother, 
George  Gallagher,  all  the  rest  and  residue  of  my  estate,  real  and 
personal,  and  mixed,  to  him  and  his  heirs  forever;  and  it  is  further 
my  will,  that  if  any  of  the  legatees,  above  mentioned  shall  at  any 
time  hereafter  be  dissatisfied  with  this  my  will,  and  make  any  dif- 
ficulty or  disturbance,  in  relation  to  their  said  legacies  or  my  estate, 
they  shall  respectively  forfeit  their  legacy  interest  to  their  brothers 
and  sisters,  whose  conduct  shall  be  different.  I  do  further  declare, 
that  I  have  now  no  knowledge  or  remembrance  of  any  just  debts 
owing  by  me  to  any  person;  but  if  any  such  should  arise  against 
me,  or  be  discovered  by  my  executors,  it  is  my  will  that  their 
amount  when  paid  shall  be  deducted  from  the  legacies  to  the  chil- 
dren of  my  brother,  James,  and  sister,  Mary  Ann,  aforesaid  pro 
rat  a.  And  I  do  hereby  appoint  my  brothers,  George  Gallagher 
and  John  Gallagher,  the  executors  of  this  my  last  will;  as  witness 
my  hand  and  seal,  this  llth  day  of  March  1831." 

"  George  Gallagher,  sworn  as  executor,  April  28th,  1831,  and 
letters  testamentary  granted  the  same  day." 

2d.  Deposition  of  John  Gallagher. — "That  Thomas  Gallagher 
was  my  brother,  and  resided  at  Harrisburg,  Dauphin  county, 
Pennsylvania;  that  he  made  his  will,  the  date  of  which  I  do  not 
recollect,  leaving  his  estate  to  George  Gallagher,  now  deceased; 
out  of  which  estate  my  sister,  Mary  Ann's,  children  (the  said  Mary 
Ann,  being  intermarried  with  James  Stewart,  of  Westmoreland 
county,  Pennsylvania)  and  James  Gallagher's  children,  my  brother, 
were  to  receive  5000  dollars;  each  set  of  children,  and  together 
10,000  dollars.  That  George  Gallagher,  independent  of  what  he 
derived  from  Thomas  Gallagher,  by  the  will  aforesaid,  had  no 
estate.  That,  according  to  the  best  of  his  knowledge  and  belief, 
George  Gallagher  must  have  received  about  65,000  dollars,  from 
said  Thomas  Gallagher's  estate;  that  after  the  death  of  said  Thomas, 
I  heard  said  George  say,  that  he  would  pay  my  brother,  James's,  chil- 
dren, and  my  sister,  Mary  Ann  Stewart's,  children.  I  have  often 
heard  said  George  Gallagher  say,  that  the  amount  my  brother, 
James's,  children  were  to  receive,  under  the  will  of  Thomas  Gal- 
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lagher,  deceased,  the  5000  dollars  bequeathed  to  my  sister,  Mary 
Ann  Stewart's,  children,  and  the  5000  dollars  that  I  was  to  receive 
out  of  said  Thomas's  estate,  was  but  a  small  portion  of  the  estate. 
"  The  estate  of  Thomas  Gallagher,  consisted  of  merchandize, 
bonds,  notes,  cash,  and  real  estate,  all  which  passed  into  the  hands 
of  said  George  Gallagher.  I  have  often,  in  repeated  conversations, 
with  George  Gallagher,  heard  him  say,  that  he  would  pay  the 
children  of  my  brother,  James  Gallagher,  and  my  sister,  Mary 
Ann  Stewart,  their  respective  legacies,  and  that  he  had  ample 
means  to  do  so,  as  it  was  but  a  small  part  of  the  estate  he  received 
from  his  brother,  Thomas.  I  heard  my  brother  George  say,  shortly 
before  his  death,  that  none  of  those  children  were  paid.  That  said 
George  had  no  means  of  acquiring  property,  except  what  Thomas 
gave  him.  That  I  was  well  acquainted  with  the  affairs  of  said 
Thomas  and  George  Gallagher." 

3d.  Deposition  of  Adam  Wert. — "  That  I  was  well  acquainted 
with  George  Gallagher  and  Thomas  Gallagher.  I  was  in  their 
employ  as  an  assistant  store-keeper  six  years.  According  to  the 
best  of  my  knowledge  and  belief,  Thomas  Gallagher  owned  the 
whole  or  nearly  the  whole  of  the  estate  which  said  George  Galla- 
gher had  in  his  possession.  When  I  was  acquainted  with  Thomas 
Gallagher,  and  when  I  lived  with  him  and  George,  he,  (the  said 
George,)  was  a  young  man  behind  the  counter,  like  myself;  he  had 
no  means  of  acquiring  property,  except  what  he  got  from  Thomas 
Gallagher.  Thomas  Gallagher  was  considered  a  rich  man.  I 
heard  George  say  that  he  owed  his  brother,  James  Gallagher's, 
and  his  sister,  Mary  Ann  Stewart's  children,  10,000  dollars. 
That  said  George  Gallagher  said  he  contemplated  purchasing  a 
house  at  Harrisburg,  Pennsylvania,  called  Rodes's  Corner,  in 
which  he  intended  to  invest  the  money  of  said  children.  I  have 
heard  said  George  Gallagher  say,  after  the  death  of  said  Thomas 
Gallagher,  that  he  got  from  Thomas,  property  and  estate,  amount- 
ing to  from  40  to  60,000  dollars. 

4th.  Deposition  of  John  Shoch. — "About  the  year  1826  I  sold  a 
house  and  lot,  in  Harrisburg,  to  Thomas  Gallagher  and  George 
Gallagher,  for  8000  dollars,  and  the  deed  was  made  to  George  Gal- 
lagher, by  the  request  of  Thomas  Gallagher.  They  gave  me  a  note 
on  Helfenstine  &  Company,  endorsed  by  both  of  them,  and  the 
balance  of  the  purchase  money  was  paid  to  me  in  cash  by  Thomas 
Gallagher.  Thomas  Gallagher  appeared  to  be  connected  with 
George  Gallagher  in  business,  but  on  what  terms  I  cannot  tell. 
They  carried  on  store  keeping  in  the  borough  of  Harrisburg  till 
Thomas  died,  and  George  continued  the  business  till  he  died.  Tho- 
mas, during  his  lifetime,  purchased  chiefly  all  the  goods,  and  George 
attended  to  the  selling.  They  did  a  large  business.  I  lived  in  the 
adjoining  house.  I  have  heard  George  say  what  Thomas  had  left 
him  by  will,  but  cannot  remember  the  amount." 

Cross-examined. — Question.     Who  contracted  with  you  for  the 
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purchase  of  the  house?  Answer.  Thomas  Gallagher  first  spoke 
to  me  about  it,  and  afterwards  both  called  on  me  about  it.  George 
insisted  on  some  privileges,  which  were  not  granted  him.  The  note 
from  P.  Helfenstine  &  Son  was  drawn  payable  to  Thomas  & 
George  Gallagher.  The  boxes,  I  think,  were  marked  with  the 
names  of  Thomas  and  George,  but  I  am  not  certain.  George 
always  said  that  Thomas  had  an  interest  in  the  store. 

5th.  The  deposition  of  John  Wise. — "  I  lived  two  years  adjoining 
the  storehouse  of  George  &  Thomas  Gallagher.  Thomas  Gallagher 
purchased  all  the  goods,  and  appeared  to  have  the  principal  ma- 
nagement and  control  of  the  business.  George  was  the  best  sales- 
man, and  attended  to  the  selling  of  the  goods.  I  sold  a  great  deal 
of  fish  and  salt  for  them,  and  attended  to  the  loading  and  unloading 
of  the  wagons  for  them;  and  during  the  two  years  I  lived  beside 
them,  I  deposited  their  money  for  them  in  the  bank:  the  deposits 
were  made  daily,  and  ranged  from  200  to  700  dollars  per  day.  All 
the  real  estate  was  bought  by  Thomas,  and  the  deed  made  to 
George.  I  was  present  when  Thomas  contracted  with  Robert 
Harris  for  an  eight  acre  lot,  adjoining  the  borough  of  Harrisburg, 
and  the  deed  was  made  to  George  Gallagher.  Thomas  was  older 
than  George." 

Cross-examined. — Question.  What  knowledge  had  you  of  Tho- 
mas Gallagher  buying  goods?  Answer.  From  what  George  Gal- 
lagher told  me.  The  money  was  deposited  in  the  Harrisburg  Bank 
in  the  name  of  George.  The  name  of  George  Gallagher  was  on 
the  sign,  and  not  Thomas.  The  goods  were  all  marked  for  George 
Gallagher.  I  helped  to  unload  a  good  many  boxes  and  open  them. 
I  was  never  present  at  the  purchase  of  any  real  estate,  except  that 
which  Thomas  purchased  from  Robert  Harris,  and  was  bought  for 
1000  dollars.  Robert  Harris  lived  in  Harrisburg  at  this  time. 
George  Gallagher  told  me  that  the  store  and  real  estate  belonged 
in  part  to  Thomas  Gallagher.  George  would  sometimes  call  it  all 
his  own.  The  bills  for  the  fish  and  salt  which  I  sold  for  them,  were 
made  out  in  George's  name.  The  books  of  the  store  were  kept  in 
the  name  of  George. 

6th.  The  deposition  of  James  M'Cormick,  Esq. — "  That  in  the 
month  of  March  1831, 1  visited  Thomas  Gallagher,  who  was  then 
lying  sick  in  the  house  of  George  Gallagher,  his  brother,  in  Harris- 
burg, and  while  there  it  was  mentioned,  by  either  George  or  Tho- 
mas Gallagher,  who  were  both  present,  that  it  was  desired  that  I 
should  draw  or  reduce  to  writing  a  will  for  Thomas;  and  the  terms 
of  it,  or  most  of  them,  were  then  mentioned;  that  is,  there  was  to 
be  a  legacy  of  5000  dollars  to  the  children  of  his  brother  James,  and 
the  same  sum  to  the  children  of  his  sister,  Mary  Ann  Stewart,  all 
of  Westmoreland  county,  Pennsylvania,  and  the  same  sum  of  5000 
dollars  was  to  be  given  his  brother,  John  Gallagher,  and  the  residue 
to  be  given  to  George  Gallagher.  After  a  short  visit,  I  promised 
to  call  again,  when  I  had  more  leisure,  and  write  the  will,  and  with- 
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drew.  According  to  arrangement,  I  returned  again,  either  the 
afternoon  of  the  same  day,  or  the  next  day.  Pen,  ink  and  paper 
were  furnished  to  me  in  the  chamber  where  Thomas  was  lying, 
and  I  proceeded  to  draw  the  will.  George  Gallagher,  Thomas 
Gallagher  and  myself,  were  all  the  persons  present  at  the  time. 
When  beginning  to  write  the  will,  it  was  mentioned,  either  by 
George  or  Thomas  Gallagher,  that  the  name  of  their  brother,  John 
Gallagher,  was  not  to  be  mentioned  in  the  will.  That  after  my  first 
visit,  by  direction  of  Thomas,  George  had  given  his  note  or  notes 
to  his  brother  John  for  the  5000  dollars,  intended  to  be  given  to 
him,  and  the  will  was  then  written  with  no  other  material  variation 
from  the  terms  mentioned  at  my  first  visit.  John  Gallagher  was 
in  the  house,  but  not  in  the  chamber  of  Thomas,  while  I  was  there. 
George  Gallagher  continued  in  the  room  during  the  whole  time  of 
the  writing  of  the  will,  and  had  some  conversation  with  his  brother 
Thomas  as  to  the  time  of  payment  of  the  respective  legacies;  and 
I  was  then  directed  to  write  that  the  money  was  to  remain  in  the 
hands  of  George  Gallagher  during  the  childrens'  minority.  Nothing 
was  said  respecting  the  amount  of  Thomas  Gallagher's  estate,  but 
George  Gallagher  was  fully  acquainted  with  the  terms  of  the  will, 
and  assented  to  them  at  the  time  the  will  was  written.  I  have  no 
knowledge  of  the  extent  or  amount  of  Thomas  Gallagher's  property. 
He  appeared  to  be  connected  in  business  with  George,  but  on  what 
terms  I  am  unable  to  say.  I  remember  once  in  the  summer  of  1831, 
George  Gallagher,  in  conversation  with  me,  declared  that  he  in- 
tended to  invest  the  10,000  dollars  bequeathed  to  the  children  of 
his  brother  and  sister,  in  some  kind  of  stock,  that  he  might  after- 
wards have  no  trouble  with  it. 

Cross-examined. — Question.  Had  you  any  knowledge  of  Tho- 
mas Gallagher  having  any  property  at  the  time  of  making  his  will? 
Answer.  I  have  no  knowledge  of  any  specific  property  belonging 
to  Thomas,  except  a  lot  of  ground  in  Maclaysburgh,  mentioned  in 
his  will.  Question.  Do  you  appear  here  to  examine  witnesses  on 
the  part  of  the  plaintiffs?  Answer.  I  was  requested  to  procure  the 
attendance  of  John  Shoch,  as  a  witness,  and  to  have  his  deposition 
taken  on  behalf  of  the  plaintiffs.  The  other  witness,  John  Wise,  I 
met  accidentally  in  this  office,  and  requested  his  deposition  to  be 
taken  at  the  same  time.  Question.  Had  you  any  correspondence 
with  the  plaintiffs  or  their  counsel,  relative  to  the  taking  of  testimony 
in  this  place?  Answer.  None  whatever.  I  was  called  upon  by 
Mr  Carpenter,  the  senator  from  Westmoreland  county,  on  Monday 
last,  to  appear  this  day  and  give  my  deposition;  and  had  not  heard 
before  that  time,  that  any  depositions  were  to  be  taken. 

The  defendants,  in  support  of  the  issues  on  their  part,  gave  in 
evidence  as  follows,  to  wit: 

1st.  Inventory  of  the  personal  estate  of  George  Gallagher,  de- 
ceased, filed  the  1st  of  August  1833,  amounting  to  9625  dollars  88 
cents. 
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2d.  Supplementary  inventory,  filed  the  1st  of  February  1834, 
amounting  to  33,547  dollars  3(H  cents. 

3d.  Administration  account,  passed  the  9th  of  September  1835, 
exhibiting  a  balance  in  accountant's  hands  of  6202  dollars  79$ 
cents. 

4th.  Deposition  of  Andrew  Graydon,  testifying  as  follows: 

"  I  have  been  acting  as  agent  for  the  administrators  of  George 
Gallagher,  deceased,  from  the  time  they  took  charge  of  the  estate 
until  the  present  time;  and  the  claims  which  have  been  presented 
against  the  estate,  and  others  which  have  come  to  my  knowledge, 
and  are  supposed  to  be  correct,  and  yet  remain  unpaid,  amount  to 
the  sum  of  3287  dollars  89  cents,  and  that  in  addition  to  this  amount, 
claims  have  been  presented  which  are  not  admitted  by  the  adminis- 
trators, to  the  amount  of  20,268  dollars  67  cents;  making,  in  all, 
23,556  dollars  56  cents.  For  the  purpose  of  ascertaining  the  means 
in  possession  of  the  administrators  to  pay  the  above  amount,  I  have 
taken  from  the  administration  account,  filed  in  the  orphans'  court 
of  this  county  January  the  2d,  1835,  and  afterwards  confirmed  by 
the  court,  the  balance  then  admitted  to  be  in  their  hands,  amounting 
to  6203  dollars  79  cents;  to  which  I  add  for  book  accounts,  since 
received  by  me  as  their  agent,  2269  dollars  13  cents,  making  a  total 
of  8472  dollars  92  cents,  from  which  I  deduct  the  payment  since 
made  by  the  administrators,  for  claims  upon  the  estate,  costs,  &c., 
amounting  to  5719  dollars  89  cents,  which  leaves  a  balance  now  in 
their  hands  of  2753  dollars  3  cents. 

From  a  careful  examination  of  the  judgments,  notes,  book  ac- 
counts, &c.  yet  due  the  estate  of  George  Gallagher,  I  am  of  the 
belief  that  not  more  than  2500  dollars  will  be  collected,  and  that 
amount  at  considerable  cost,  which,  added  to  the  above  2753  dollars 
3  cents,  will  amount  to  5253  dollars  3  cents.  There  is  not,  to  my 
knowledge,  any  other  means  to  meet  the  claims  against  the  estate, 
excepting  the  real  estate,  which,  in  my  opinion,  will  not  bring,  at 
sale,  more  than  8500  dollars,  which,  added  to  the  above  sum  of 
5253  dollars  3  cents,  will  make  13,753  dollars  3  cents,  which, 
deducted  from  the  total  amount  of  claims  against  the  estate,  will 
show  a  deficiency  of  means  to  pay  the  debts,  of  near  10,000  dollars. 
In  stating  the  amount  of  claims  against  the  estate,  I  have  not  added 
any  interest  on  them,  nor  the  costs  and  expenses  incident  to  a  set- 
tlement of  the  estate.  The  annexed  statement  has  been  carefully 
made  out,  and  will  exhibit  the  particulars  upon  which  the  amounts 
above  stated  are  founded.  It  is  rny  decided  belief  that  if  the  dis- 
puted claims  be  recovered  from  the  estate,  it  will  be  insolvent  to 
the  amount  of  more  than  9000  dollars.  Mr  Abram  Horbach  has  a 
claim  against  the  estate,  which  I  have  not  included  in  the  statement, 
because  I  did  not  know  the  amount;  the  claims  will  be  increased 
by  the  amount  of  his  bill." 

Statement  of  claims  presented  against  the  estate  of  George  Gal- 
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lagher,  and  yet  remain  unpaid,  was  exhibited,  showing  a  deficiency 
to  pay  debts  of  9803  dollars  53  cents. 

5th.  Deposition  of  James  M'Cormick,  Esq. — "  During  Thomas 
Gallagher's  last  illness,  I  visited  him  at  the  house  of  his  brother, 
George  Gallagher,  in  Harrisburg,  and  while  there  on  one  occasion, 
it  was  mentioned,  either  by  George  or  Thomas,  who  were  both 
present,  that  it  was  desired  to  have  Thomas's  will  written,  and  I  was 
requested  to  write  it.  The  terms  intended  to  be  inserted  in  the  will, 
were  mentioned,  which  were  the  same  afterwards  written  in  the 
will,  with  the  exception  of  a  legacy  to  John  Gallagher,  of  5000  dol- 
lars. Being  obliged  to  go  away,  I  promised  to  return  sometime 
afterwards  and  comply  with  their  request,  and  took  my  leave.  I 
did  return  afterwards  according  to  arrangement,  and  found  Thomas 
and  George  in  the  room,  and  I  then  proceeded  to  reduce  the  will  to 
writing.  When  about  commencing  to  write,  it  was  mentioned  that 
John  Gallagher's  name  was  not  to  be  mentioned  in  the  will,  that  after 
my  previous  visit,  an  arrangement  had  been  made,  by  direction  of 
Thomas,between  George  and  John,  in  which  George  had  given  John 
his  note  or  notes  for  5000  dollars,  the  amount  of  the  intended 
legacy  from  Thomas.  The  will  was  then  drawn,  omitting  the 
legacy  to  John,  and  executed  on  the  day  of  its  date.  John  Gal- 
lagher was  in  the  house  of  George  at  the  time,  but  was  not  present, 
in  Thomas's  room  while  I  was  there,  but  I  saw  him  in  going  in  or 
out  of  the  house.  George  was  present  all  the  time  while  the  will 
was  being  written,  and  had  some  conversation  with  Thomas,  when 
he  was  dictating  the  terms  in  relation  to  them.  I  never  saw  the 
note  or  notes  given  by  George  to  John.  The  notes  on  which  suit 
was  brought  in  the  Dauphin  common  pleas,  and  tried  last  February, 
between  John  Gallagher  and  the  administrators  of  George  Gal- 
lagher, were  not  the  original  notes,  but  were  said  to  have  been 
given  in  place  of  them  " 

6th.  Deposition  of  Charles  A.  Snyder. — "  I  think  the  lot  in 
Maclaysburgh,  formerly  belonging  to  Thomas  Gallagher,  deceased, 
would  not  sell  at  this  time,  for  a  sum  exceeding  700  dollars.  I 
own  property  on  the  corner,  opposite  said  lot.  I  was  acquainted 
with  Thomas  Gallagher,  and  to  my  knowledge  he  pursued  no 
other  business,  than  that  of  attending  to  his  brother  George's  con- 
cerns. He  lived  extravagantly,  except  in  the  latter  part  of  his  time, 
when  he  became  disabled." 

7th.  Deposition  of  A.  Horbach,  Jun. — "  That  he  lived  with 
George  Gallagher,  late  of  Harrisburg,  deceased,  from  the  year 
A.  D.  1828  to  the  year  1831,  at  Harrisburg,  aforesaid,  as  an  ap- 
prentice or  clerk  to  the  said  George  Gallagher.  Mr  Thomas  Gal- 
lagher, brother  to  the  said  George,  was  there  the  principal  part  of 
the  time,  and  I  never  heard  him  claim  any  part  of  the  store  kept 
by  the  said  George,  as  belonging  to  him,  the  said  Thomas.  What 
clothing  the  said  Thomas  Gallagher  took  out  of  the  store,  was  not 
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charged  to  him ;  the  said  Thomas  Gallagher  also  took  small  sums 
of  money  out  of  the  store  frequently,  which  was  not  charged  to 
him.  The  boxes  and  goods  were  all  marked  in  the  name  of  George 
Gallagher,  and  the  bills  were  all  made  out  in  his  name.  Thomas 
Gallagher,  aforesaid,  did  not  follow  any  business  whatever  in  Har- 
risburg,  during  the  time  that  deponent  knows  of,  excepting  that 
he  regularly  purchased  the  goods,  &c.,  for  the  store,  in  Philadelphia. 
Deponent  believes,  that  the  expenses  of  said  Thomas  Gallagher, 
while  at  Philadelphia,  when  purchasing  goods  as  aforesaid,  were 
paid  by  the  store,  aforesaid,  in  Harrisburg.  Deponent  thinks, 
that  the  said  Thomas  Gallagher,  had  no  other  means  of  maintain- 
ing himself,  than  what  he  received  from  the  said  store.  He  lived 
well  and  high,  and  at  one  time  he  took  a  trip  to  the  Springs,  in 
Virginia,  and  took  a  servant  with  him.  His  manner  of  living  was 
expensive  and  extravagant.  Deponent  has  not  known  of  any 
account  being  kept  between  the  said  George  Gallagher  and  Tho- 
mas Gallagher.  The  accounts  in  the  store  were  kept  in  the  name 
of  George  Gallagher,  aforesaid.  Said  Thomas  Gallagher  did  not, 
nor  did  he  appear  to  take  any  command  in  the  direction  of  the  busi- 
ness of  the  store." 

8th.  Deposition  of  John  M.  Horbach. — "  I  was  in  the  employ- 
ment of  George  Gallagher,  late  of  Harrisburg,  deceased,  as  a  clerk 
in  his  store,  for  four  years  or  more,  ending  in  the  year  1832,  in 
Harrisburg,  aforesaid.  Thomas  Gallagher,  the  brother  of  said 
George,  did  not  do  much  at  any  thing  in  Harrisburg,  during  that 
time,  and  did  not  do  any  thing  in  the  store,  but  generally  purchased 
the  principal  part  of  the  goods  for  the  store  in  Philadelphia,  and 
staid  the  most  part  of  his  time  in  Philadelphia,  and  George  Gal- 
lagher settled  with  him  for  buying  the  goods  in  Philadelphia,  at 
different  times,  perhaps  two  or  three  times  in  a  year,  or  more. 
Thomas  Gallagher  got  clothes  out  of  the  store,  but  I  do  not  recol- 
lect distinctly,  whether  they  were  charged  to  him  or  not,  but  I  do 
not  recollect  of  his  getting  any  money  out  of  the  store,  excepting  at 
the  times  he  was  settled  with,  as  aforesaid.  I  do  not  think  that 
said  Thomas  Gallagher  had  any  other  means  of  maintaining  him- 
self, than  what  he  got  from  said  George  Gallagher,  and  he  must 
have  lived  expensively,  as  he  was  sick  very  frequently,  and  tra- 
velled a  great  deal.  The  whole  business  of  the  store  was  con- 
ducted under  the  name  of  said  George  Gallagher;  and  I  never 
knew  that  said  Thomas  Gallagher  had  any  concern  in  it,  nor  did  I 
ever  know  him  to  make  any  claim  to  it." 

It  was  admitted,  that  Thomas  Gallagher,  died  about  the  1st  of 
April  1831,  and  that  George  Gallagher  died  about  the  20th  of 
June  1833. 

Whereupon  the  court  charged  the  jury  as  follows,  to  wit: 

This  is  an  action  of  assumpsit,  brought  under  the  following  cir- 
cumstances : 

On  the  llth  of  March  1831,  Thomas  Gallagher  made  his  last 
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will.  It  is  agreed,  that  he  died  on  or  about  the  1st  of  April  1831, 
and  it  is  in  evidence,  that  on  the  28th  of  the  same  month,  letters  tes- 
tamentary issued  to  George  Gallagher,  the  intestate  of  the  defend- 
ants. It  is  admitted,  and  contended  on  the  part  of  the  defendants, 
that  George  Gallagher  died  insolvent. 

The  first  question  naturally  arising  is,  whether  the  present  action 
can  be  sustained  upon  this  statement  of  facts;  assuming,  for  the 
purpose  of  this  inquiry,  that  George  Gallagher,  had  he  lived,  would 
have  been  bound  to  pay  this  legacy. 

The  defendants  contend  that  it  cannot  be  maintained  against 
them.  1st.  Because  an  administrator  should  have  been  raised  on 
the  estate  of  Thomas  Gallagher,  and  the  action  brought  against  that 
administrator.  2d.  That  such  administration  should  have  been 
raised  and  the  suit  brought  by  his  administrators.  3d.  Because  no 
refunding  bond  was  tendered  previous  to  the  institution  of  this 
suit.  4th.  That  in  any  event,  the  plaintiffs  can  only  recover  the 
amount  of  the  interest  which  has  accrued  upon  those  legacies. 

Assuming  the  question,  that  George  Gallagher  was  bound  for 
this  legacy,  in  consequence  of  having  received  funds  of  Thomas 
Gallagher,  into  his  hands,  to  be  expended  as  directed  by  his  last 
will,  and  that  he  died  insolvent  The  answer  to  all  these  positions 
of  the  defendants  is,  that  he  was  a  trustee  for  their  benefit,  and  his 
estate  being  insolvent,  the  present  action  can  be  maintained,  the 
object  being  to  reach  the  fund  and  bring  it  into  this  court,  to  pre- 
serve it,  for  all  persons  having  an  interest  in  it,  and  there  is  no  legal 
impediment  to  the  bringing  of  the  present  action,  and  this  brings  us 
to  the  merits  of  the  case. 

The  defendants  contend  that  this  is  a  specific  legacy,  payable 
out  of  a  fund  arising  from  the  amount  that  George  Gallagher  was 
indebted  to  Thomas  Gallagher,  for  his  services.  And  that  they 
have  shown  in  fact,  that  George  Gallagher  was  not  indebted  to  the 
testator,  and  the  fund  having  failed,  the  legacy  is  extinguished. 
But  we  are  of  opinion,  there  is  another  legal  principle  more  appli- 
cable to  this  legacy.  If  a  testator  in  disposing  of  his  property,  by 
mistake  or  otherwise,  disposes  of  property  which  belongs  to  another, 
and  by  the  same  will,  devises  to  that  person,  other  property,  the 
title  to  which  is  not  disputed,  the  latter  devisee  will  not  be  permit- 
ted to  take  under  the  latter  devise,  and  to  retain  that  part  of  his 
estate  which  the  testator  attempted  to  dispose  of,  but  shall  be  put 
to  his  election.  If  he  claims  under  the  will  he  shall  not  be  permit- 
ted by  his  act  to  defeat  a  provision  made  for  the  benefit  of  another, 
and  at  the  same  time  derive  an  advantage  to  himself  from  the 
bounty  of  his  testator.  He  may  give  up  the  legacy  or  devise  left 
to  him,  and  retain  his  own ;  or  he  may  accept  the  devise,  and  per- 
mit the  other  devisee  to  enjoy  that  property  which  was  his,  but  he 
shall  not  have  both. 

Now  to  apply  these  principles  to  the  present  case.  If  George 
Gallagher  elected  to  take  under  the  will  of  his  brother,  as  residuary 
vi. — 3  L 
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devisee,  and  in  that  capacity,  did  receive  an  amount  more  than 
sufficient  to  discharge  the  legacies,  his  representatives  are  not  now 
to  be  permitted  to  say,  that  the  legacies  shall  fail,  because  there 
was  no  such  fund  as  contemplated  by  the  testator,  out  of  which 
they  were  to  be  discharged;  as  against  him  and  them,  the  fund 
shall  be  considered  as  actually  existing. 

The  question  for  the  jury  then  is,  whether  George  Gallagher  did 
receive  any,  and  what  amount  of  assets  of  the  estate  of  Thomas 
Gallagher,  and  did  he  take  a  substantial  beneficiary  interest  under 
his  will.  This  depends  upon  the  testimony,  (review  testimony  of 
Gallagher,  Wert,  Wise,  Shoch,  M'Cormick,  and  A.  &  J.  M.  Hor- 
bach.) 

Several  of  these  witnesses  testify  that  he  stated  to  them,  that  he 
had  received  a  large  amount  of  property,  arid  that  he  reiterated  his 
liability  and  intention  to  pay  the  legacies  to  his  brother's  and  sister's 
children.  But  it  is  our  duty  to  tell  you,  that  if  he  received  no 
estate  or  property  from  the  estate  of  Thomas  Gallagher,  then  this 
promise  or  acknowledgment  would  not  be  binding  upon  him, 
because  there  would  be  no  consideration.  But  if  the  jury  believe 
the  witnesses  that  he  made  such  acknowledgments  and  promises, 
it  affords  a  strong  corroboration  that  he  had  abundant  assets  in  his 
possession. 

The  defendants  have  adduced  testimony  to  show,  that  the  estate 
of  George  Gallagher  is  insolvent,  and  such  is  unquestionably  the 
weight  of  the  evidence ;  but  if  George  Gallagher,  under  the  will  of 
his  brother,  received  property  beyond  what  was  sufficient  to  dis- 
charge the  legacies,  his  subsequent  insolvency  cannot  affect  the 
plaintiffs'  right  to  recover.  The  defendants,  however,  say  further, 
that  George  Gallagher  being  insolvent,  his  creditors  are  entitled  to 
be  paid,  in  the  first  instance,  because  Thomas  Gallagher  in  his  life- 
time, made  a  gift  of  all  his  property  to  his  brother  George,  and 
upon  the  credit  of  that  property,  he  contracted  debts,  and  they 
should  be  paid.  There  is  a  possibility  that  it  is  so,  but  the  weight 
of  evidence  is  the  other  way,  and  the  declarations  of  George  Gal- 
lagher go  to  repel  any  such  gift;  but  as  this  is  a  question  of  fact, 
we  leave  it  for  your  consideration,  and  if  you  find  that  it  was  so, 
and  the  estate  is  insolvent,  the  creditors  should  be  first  paid,  and 
the  plaintiffs  cannot  recover. 

But  if  George  Gallagher  took  the  property  under  his  brother's 
will,  from  that  moment  the  plaintiffs  became  his  creditors  to  the 
amount  of  this  legacy,  and  creditors  of  the  most  meritorious  class, 
for  their  claim  is  a  portion  of  that  estate,  the  bulk  of  which  was 
bestowed  upon  George  Gallagher,  in  consideration  of  natural  love 
and  affection. 

'  The  result  of  the  whole  is  this:  if  you  believe  that  George  Gal- 
lagher took  property  of  his  brother  under  his  will,  more  than  suffi- 
cient to  discharge  the  legacies,  the  plaintiffs  are  entitled  to  recover, 
and  your  verdict  should  be  in  their  favour.  If,  upon  the  contrary, 
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you  should  believe  that  George  Gallagher  derived  no  benefit  from 
the/will  of  his  brother,  your  verdict  should  be  for  the  defendants. 

To  which  opinion  of  the  court,  the  counsel  for  the  defendants 
excepted. 

Errors  assigned. 

1st.  The  court  erred  in  charging  the  jury  that  the  plaintiffs  were 
entitled  to  recover,  and  that  there  was  "  no  legal  impediment  to 
the  bringing  of  the  present  action." 

2d.  The  court  erred  in  saying,  that  if  George  Gallagher  took,  as 
residuary  legatee  under  the  will,  an  amount  more  than  sufficient  to 
pay  all  the  legacies,  his  representatives  shall  not  be  permitted  to  say 
that  the  legacies  shall  fail,  because  there  was  no  such  fund  as  con- 
templated by  the  testator,  out  of  which  they  were  to  be  discharged. 

3d.  The  court  ought  to  have  instructed  the  jury,  that  from  the 
whole  evidence  in  the  case,  a  recovery  by  the  plaintiffs  would  be 
in  fraud  of  creditors,  and  therefore  upon  the  law,  their  verdict  should 
be  for  the  defendants. 

4th.  There  was  error  in  the  court,  charging  the  jury  that  the 
plaintiffs'could  recover  more  than  the  interest  of  the  legacy  for  the 
recovery  of  which  the  action  was  brought. 

Kuhns  and  Findlay,  for  plaintiffs  in  error. 
•Armstrong  and  Coulter,  for  defendants  .in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — These  suits  were  brought  to  recover  legacies 
bequeathed  to  the  plaintiffs  respectively,  by  the  will  of  Thomas 
Gallagher,  deceased.  It  is  contended  by  the  defendants,  that  they 
are  specific  legacies,  payable  out  of  a  debt  which  the  testator 
claimed  to  be  due  to  him  from  his  brother  George,  for  his  assist- 
ance and  attention  to  the  mercantile  business  carried  on  by  George; 
that  in  fact  no  such  debt  was  due,  and  therefore,  as  the  fund  has 
failed,  the  legacies  also  failed,  and  the  court  ought  to  have  instructed 
the  jury  to  that  effect:  instead  of  which,  they  placed  the  plain- 
tiffs' rights  on  another  principle,  which  principle  does  not  apply  to 
the  case.  I  do  not  perceive  in  these  bequests  any  of  the  features 
of  specific  legacies.  The  assistance  given  by  Thomas  to  his  bro- 
ther, seems  to  be  recited  in  the  commencement  of  the  will,  rather 
as  a  reason,  why  he  carves  these  sums  out  of  his  estate,  the 
whole  of  which,  with  these  exceptions,  he  bequeaths  to  George. 
Even  if  the  legacies  were  given  out  of  the  debt  thus  claimed  as 
due  to  the  testator  by  George,  it  would  not  follow,  that  the  legacies 
fail,  by  the  failure  of  the  modus  appointed  for  payment.  The  rule 
is,  that  such  legacies  are  in  one  sense  only  specific,  namely,  that 
against  all  other  general  legatees,  they  have  a  precedency  of  pay- 
ment out  of  the  debt  or  security;  but  in  another  sense,  the  legacies 
are  general,  since  if  the  debt  be  not  in  existence  at  the  testator*s 
death,  or  if  it  be  insufficient  to  pay  the  legacies,  the  legatees  will 
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be  entitled  to  satisfaction  out  of  the  general  estate  of  the  testator. 
1  Hop.  Leg.  181,  and  cases  cited.  The  error  assigned  in  the 
charge  of  the  court,  as  to  the  election  by  George  Gallagher  to  take 
under  the  will,  (the  second  error  assigned,)  is  therefore,  immaterial, 
because  the  legacies  were  payable  out  of  the  general  assets  of  the 
estate,  though  no  claim  against  George  Gallagher  existed. 

If  assets  came  to  the  hands  of  George,  the  acting  executor,  he 
became  responsible  for  these  legacies,  (subject  to  deduction  for 
the  testator's  debts)  according  to  the  will;  to  pay  over  the  interest 
on  the  principal  sums  of  5000  dollars  each,  annually,  to  the  parents 
respectively,  for  the  education  of  the  children  during  their  minority, 
and  on  their  arriving  at  full  age,  to  pay  the  principal  to  the  children 
themselves.  It  is  clear,  however,  that  neither  the  parents  nor  the 
children  can  recover  the  principal,  while  the  children  are,  as  it  is 
stated  they  are,  minors.  This  would  be  contrary  to  the  express 
directions  of  the  will.  The  testator  declares,  the  principal  shall 
remain  in  the  hands  of  his  executors  during  the  minority  of  the 
children,  and  that  their  parents  should  receive  the  interest.  The 
principal  is  contingent  until  the  children  come  of  age:  for  if  any 
of  them  should  happen  to  die  under  age,  and  without  issue, 
their  shares  are  to  go  over  to  their  surviving  brothers  and  sisters 
respectively;  and  even  after-born  children  are  included  in  the 
will.  The  principal  sum,  therefore,  cannot  be  recovered  by  either 
parents  or  children,  while  the  children  are  minors.  It  is  only  the 
interest  which  can  be  claimed  before  their  majority,  and  that  is 
to  go  to  the  parents  respectively,  to  be  disbursed  by  them  in  their 
education. 

Two  executors,  it  seems,  were  appointed— George  Gallagher 
and  John  Gallagher.  George  alone,  took  upon  himself  the  admi- 
nistration, and  acted.  Evidence  was  given  by  the  plaintiffs,  to 
show,  that  although  the  mercantile  business  was  carried  on  by 
George  in  his  own  name,  yet  in  reality,  the  Avhole  of  the  property, 
both  real  and  personal  belonged  to  Thomas:  and  that  after  the 
death  of  Thomas,  George  stated,  that  the  property  which  came  to 
him  from  Thomas,  amounted  to  from  40  to  60,000  dollars,  and  pro- 
mised to  pay  the  legacies  to  the  plaintiffs;  and  also  spoke  of  invest- 
ing the  10,000  dollars  in  real  estate  for  their  security.  George 
died  in  June  1833,  a  little  more  than  two  years  after  the  death  of 
his  brother  Thomas,  it  would  seem,  considerably  indebted,  and  his 
estate  is  now  said  to  be  insolvent.  The  other  executor,  John,  who 
is  living,  has  never  acted.  The  defendants  are  the  administrators 
of  George. 

Under  these  circumstances,  the  principal  sum  ought  to  be  in  the 
hands  of  a  trustee:  and  John,  being  surviving  executor,  has  a  right 
as  such  to  come  forward,  and  assume  the  administration  of  Tho- 
mas's estate,  and  the  trusteeship  of  this  fund  by  virtue  of  his 
executorship.  Toll.  Ex.  44.  Should  he  decline,  some  other  trus- 
tee may  be  appointed,  who  would  have  authority  to  recover  the 
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principal  sum,  and  hold  it  according  to  the  will.  All  that  the  de- 
fendant can  be  liable  for  in  the  present  suits,  is  the  interest  which 
was  due  to  the  parents,  during  the  lifetime  of  George.  That  be- 
came a  debt  from  George,  for  which  he  was  liable,  if  he  received 
assets  from  the  testator  to  pay  it.  After  his  death,  the  defendants 
do  not  hold  as  trustees,  but  as  administrators  of  a  deceased  trustee, 
and  ought  to  pay  over  the  fund,  principal  and  interest,  from  the 
expiration  of  the  year  preceding  George's  death  to  the  trustee,  who 
would  then  hold  the  principal,  and  pay  over  the  interest  to  the 
parents,  till  the  time  arrives  for  paying  the  principal,  according  to 
the  will,  to  the  children  entitled  under  it. 

It  was  contended  by  the  defendant,  and  evidence  was  given  to 
show,  that  George  died  indebted  to  various  persons,  and  not  leaving 
assets  to  pay  all  his  debts;  and  it  is  assigned  for  error,  (see  the  3d 
error)  that  the  court  ought  to  have  instructed  the  jury,  that,  from 
the  whole  evidence  in  the  case,  a  recovery  by  the  plaintiffs  would 
be  in  fraud  of  creditors,  and  therefore,  their  verdict  should  be  for 
the  defendants.     I  am  of  opinion  the  court  below  went  as  far  on 
this  point  as  they  ought  to  have  gone.     They  instructed  the  jury, 
that,  if  Thomas  Gallagher,  in  his  lifetime,  made  a  gift  of  all  his  pro- 
perty to  his  brother  George,  and  upon  the  credit  of  that  property, 
he,  George,  contracted  debts,  and  the  estate  is  insolvent,  the  credi- 
tors should  be  first  paid,  and  the  plaintiffs  cannot  recover:  but,  if 
George  Gallagher  took  the  property  under  his  brother's  will,  the 
plaintiffs  became  his  creditors.     As  such  creditors,  however,  they 
are  not  entitled  to  recover  the  whole  legacies,  for  the  reasons  I  have 
stated.     The  parents  are  only  entitled  to  recover  from  the  defend- 
ants, the  interest  due  by  George  Gallagher  on  those  legacies  in  his 
lifetime. 

The  testator  died  in  April  1831 ;  George  died  in  June  1833.  By  the 
will,  the  interest  is  to  commence  one  year  after  the  testator's  de- 
cease, and  to  be  paid  annually;  George,  therefore,  was  accountable, 
and  his  administrators  were  bound  to  pay  to  the  parents  one  year's 
interest,  due  in  April  1833,  supposing  assets  came  to  the  hands  of 
George. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Weddle  against  Robertson. 

*The  statute  of  limitations  does  not  allow  an  infant  ten  years  after  the  expiration  of 
twenty-one  years  from  the  period  of  adverse  possession  ;  he  can,  in  no  case,  have  more 
than  thirty-one,  or  less  than  twenty-one  years;  but  his  privilege  may  be  graduated  by 
circumstances  to  any  intermediate  period. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

Andrew  Robertson's  administrators,  cum  teslamento  annecco, 
against  Joseph  P.  Weddle.  This  was  an  action  of  ejectment,  in 
which  the  only  question  argued  in  this  court,  was  on  the  subject  of 
the  statute  of  limitations,  arising  out  of  the  charge  of  the  court,  as 
follows : 

White,  president.  If  the  possession  was  taken  by  Robertson,  in 
1791,  Jesse,  Joseph,  and  Peter  Weddle,  were  all  minors;  and  they 
would  have  a  right  to  bring  an  action  or  make  an  entry,  at  any 
time  within  ten  years  next,  after  attaining  full  age ;  notwithstand- 
ing the  adverse  claimant  may  have  been  in  possession  for  a  longer 
period  than  twenty-one  years.  But  they  are  not,  as  has  been  con- 
tended, entitled  to  twenty-one  years'  indulgence,  after  they  severally 
attain  twenty-one  years  of  age.  Nor  does  the  minority  of  one 
protect  the  rights  of  the  others.  In  some  cases  this  saving  clause 
gives  more  than  twenty-one  years  from  the  time  adverse  posses- 
sion is  taken,  within  which  to  bring  an  action;  in  others  not  more; 
that  will  depend  upon  the  age  of  the  infant  at  the  time  possession 
was  taken;  for  instance,  in  the  present  case.  If  Peter  Weddle,  the 
son,  was  born  in  1787,  he  would  become  of  age  in  1808;  under  the 
proviso,  he  may  bring  his  action  within  ten  years  thereafter,  which 
would  give  him  till  1818,  a  period  of  twenty -seven  years,  from  the 
time  possession  was  taken.  So,  Joseph  P.  Weddle,  upon  the  same 
principle,  would  have  till  1815  or  1816,  a  lapse  of  twenty -four  or 
twenty-five  years.  But  if,  according  to  the  testimony,  Jesse  was 
born  in  1780,  he  would  be  of  age  in  1801,  and  the  ten  years  added 
would  bring  it  down  to  1811;  but  as  there  would  then  have  been 
but  an  adverse  possession  of  twenty  years,  he  is  not  benefitted  by 
the  proviso  in  the  statute  of  limitations,  and  this  arises  from  his 
age  at  the  time  adverse  possession  was  taken. 

•Alexander,  for  plaintiff  in  error. 
Coulter,  for  defendant  in  error. 

PER  CURIAM. — The  statute  is  too  explicit  to  allow  an  infant  ten 
years  after  the  expiration  of  twenty-one  years  from  the  period  of 
adverse  possession;  the  words  are,  "  ten  years  after  attaining  full 
age."  An  infant,  therefore,  can  in  no  case  have  more  than  thirty- 


Sept.  1837.]  OF  PENNSYLVANIA.  487 

[Weddlc  v.  Robertson.] 

one  or  less  than  twenty-one;  but  his  privilege  may  be  gradu- 
ated by  circumstances  to  any  intermediate  period.  Thus,  ad- 
verse possession  taken  six  months  after  his  birth,  would  give 
him  thirty  years  and  six  months  to  bring  his  action;  but  taken  six 
months  before  the  period  of  full  age,  would  give  him,  not  merely 
the  ten  years  allowed  by  the  saving,  but  the  original  twenty -one 
allowed  by  the  restraining  clause;  and  the  saving  clause  would 
thus  have  become  inoperative,  because  smaller  than  the  statute. 
But  to  add  the  period  of  saving  to  the  period  of  the  statute,  would, 
in  the  last  instance,  give  him  thirty  years  and  six  months  after  the 
attainment  of  his  age ;  a  construction  palpably  erroneous.  An  in- 
fant out  of  possession  at  the  attainment  of  his  age,  therefore,  has, 
in  all  cases,  ten  years  after  disability  removed;  but  it  may  happen 
that  the  twenty-one  allowed  by  the  restraining  clause,  may  over- 
reach the  period  allowed  by  the  saving  clause  and  merge  it.  This 
principle  was  fairly  applied  to  the  evidence,  and  the  legal  conclu- 
sion to  be  drawn  from  the  facts,  if  found  in  a  particular  way,  was 
accurately  stated. 
Judgment  affirmed. 


Hannay  against  Stewart. 

A  judgment  will  not  be  reversed  because  of  the  admission  of  evidence  which  was 
illegal  when  given,  if  it  was  made  legal  by  evidence  afterwards  given. 

The  declarations  and  representations  of  an  agent,  made  in  effecting  an  agreement 
or  doing  an  act  within  the  scope  of  his  authority,  are  evidence  in  an  action  against  his 
principal.  But  declarations  made  under  other  circumstances  are  not  evidence  to 
charge  the  principal,  or  to  establish  the  fact  of  agency. 

The  submission  of  a  fact  to  the  determination  of  the  jury,  without  evidence  to  sup- 
port it,  is  error. 

ERROR  to  Warren  county. 

James  Stewart  against  Jackson  Hannay.  This  was  an  action 
on  the  case,  founded  upon  the  allegation  that  the  plaintiff  had  en- 
dorsed a  note  for  Oliver  Parker,  who  failed  to  pay  it,  and  he  was 
obliged  to  pay  the  money;  and  that  at  the  time  the  said  Oliver 
Parker  was  the  agent  of  the  defendant,  and  the  money  had  been 
borrowed  for  the  use  of  the  defendant,  and  that  the  plaintiff  had 
endorsed  it  upon  his  credit.  The  facts  of  the  case  and  the  points 
which  arose  are  fully  stated  in  the  opinion  of  the  court. 

Galbreath,  for  plaintiff  in  error. 

Struthers  and  Pearson,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  is  an  exception  to  the  admission 
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in  evidence  of  a  certified  copy  of  a  letter  of  attorney,  from  Jackson 
Hannay,  the  plaintiff  in  error,  who  Was  the  defendant  below,  to 
Oliver  Parker,  which  had  been  recorded  in  the  recorder's  office  of 
Warren  county.  The  copy  offered,  was  certified  under  the  hand 
and  seal  of  the  recorder;  but  objected  to,  because  it  was  not  offer- 
ed for  the  purpose  of  establishing  any  matter  relative  to  land  or 
real  estate,  and,  therefore,  not  made  evidence  by  the  recording  acts. 
It  may  be  that  this  objection  was  good  at  the  stage  of  the  trial, 
when  the  evidence  was  first  offered,  but  we  think,  if  it  were,  that 
it  was  removed  by  the  subsequent  evidence  given  in  the  course  of 
the  trial,  which  rendered  the  copy  admissible  evidence  upon  other 
grounds  independent  of  the  recording  acts.  That  there  was  such 
an  original  was  testified,  as  appears  by  the  charge  of  the  court  to 
the  jury,  by  one  of  the  subscribing  witnesses  to  it,  and  that  he  was 
told  at  the  time,  by  Hannay  himself,  the  plaintiff  in  error,  that  he 
had  appointed  Oliver  Parker  his  attorney  or  agent,  to  attend  to  his 
mills  and  carry  on  the  lumbering  business,  in  Warren  county.  It 
was  also  testified  by  the  recorder,  that  the  original  was  truly  copied 
into  the  record  book  of  his  office,  and  that  the  certified  copy  was  a 
true  copy  of  the  record  so  made;  and  that  the  original,  after  being 
recorded,  was  returned  to  Parker,  who  took  it  away,  and  before 
the  trial  had  left  the  country,  so  that  neither  he  nor  it  was  to  be 
had.  Besides,  in  addition  to  all  this,  it  was  also  testified  that 
Parker  had  attended  to  the  mills  of  the  plaintiff  in  error,  in  Warren 
county,  and  managed  the  same  in  connection  with  the  lumbering 
business,  in  the  manner  authorized,  apparently,  by  the  copy  of  the 
letter  of  attorney  given  in  evidence.  It  having  then  been  made  to 
appear  from  all  the  evidence,  adduced  to  the  court  below,  that  it 
was  not  in  the  power  of  the  party  offering  the  certified  copy  to 
produce  the  original,  which  doubtless  would  have  been  the  best 
evidence  of  its  contents,  we  cannot  say,  that  in  connection  with  all 
the  other  evidence,  it  was  not  admissible  or  that  the  defendant  in 
error  was  not  entitled  to  the  benefit  of  it;  on  the  contrary,  we 
think  he  gave  evidence  sufficient  before  the  close  of  the  trial,  to 
give  him  a  right  to  claim  the  benefit  of  it,  and  that  no  injury, 
therefore,  was  done  to  the  plaintiff  in  error,  supposing  it  to  have 
been  admitted  prematurely  in  the  first  instance. 

The  second  error  is  also  an  exception  to  the  admission  of  evi- 
dence, that  is,  to  certain  parts  of  the  deposition  of  Robert  Arthurs, 
which  are  underscored;  and  in  which  the  witness  states,  that  Oliver 
Parker  told  him,  in  the  fall  of  1832,  that  he  was  an  agent  for  the 
plaintiff  in  error,  in  carrying  on  the  lumbering  business  for  him,  of 
which  he  informed  the  defendant  in  error  the  next  day  or  so,  sup- 
posing it  might  be  of  some  advantage  to  him ;  and  that,  in  the 
spring  of  1833,  witness  again  met  with  Parker,  after  hearing  that 
he  (Parker)  had  been  at  Jamestown  the  day  before,  for  the  pur- 
pose of  procuring  money,  when  he  asked  him  what  luck  he  had, 
to  which  Parker  replied,  that  he  had  obtained  200  dollars  of  Judge 
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Foot.  It  does  appear  to  us,  that  the  court  erred  in  receiving 
this  evidence.  And  although  the  counsel  for  the  plaintiff  below, 
in  offering  the  first  part  of  it,  disclaimed  doing  it  for  the  purpose  of 
proving  the  agency  of  Parker,  and  said  it  was  offered  merely  to 
show  that  Parker  carried  on  the  lumbering  business  for  Hannay, 
the  plaintiff  in  error,  and  that  the  witness  communicated  the  same 
immediately  thereafter  to  the  defendant  in  error,  yet  this  does  not 
seem  to  remove  the  objection  to  its  admissibility;  for  the  witness 
saw  and  stated  nothing  except  what  Parker  told  him.  Bat  what 
Parker  said  to  him,  seeing  it  was  not  said  under  circumstances 
which  might  have  induced  the  plaintiff  to  endorse  the  note,  was 
neither  evidence  of  agency  nor  of  his  employment  in  the  lumber- 
ing business,  under  the  authority  of  Hannay,  as  against  the  latter, 
and  consequently  ought  not  to  affect  his  rights.  This,  however, 
is  not  all;  for  it  seems  to  be  obnoxious  to  the  same  objection  which 
exists  against  the  latter  part  of  the  evidence  embraced  within  the 
exception.  This  latter  part  is  nothing  but  an  account  of  what 
Parker  said  he  had  done  the  day  before.  He  did  not  even  say  to 
the  witness,  that  he  did  it  or  procured  the  200  dollars  for  Hannay 
or  as  his  agent;  but  if  he  had,  still  it  would  not  have  rendered  such 
declarations  evidence  against  Hannay. 

In  order  to  determine  whether  the  declarations  or  representa- 
tions of  an  agent  are  admissible  as  evidence  against  his  principal, 
it  may  be  proper,  first,  to  state  the  grounds  upon  which  they  have 
been  deemed  to  be  so.  The  statements  of  an  agent,  generally, 
though  made  of  the  business  of  his  principal,  are  not  to  be  taken 
as  equivalent  to  the  admissions  of  the  principal,  for  then  the  latter 
would  be  bound  by  them,  whether  true  or  false,  which  would 
render  the  situation  of  every  principal  truly  perilous.  Every  man 
has  a  right  to  make  such  representations  of  what  he  has  done  as 
he  pleases,  and  to  bind  himself  to  abide  by  them,  whether  true  or 
otherwise;  and  they  of  course  maybe  given  in  evidence  against 
him  afterwards,  when  relevant  to  the  issue  trying;  not,  however, 
because  the  facts  therein  stated  are  true,  but  because  he  has  the 
right  to  pledge  himself  in  the  same  manner  as  if  they  were  true; 
and  if  true,  justice  naturally  requires  that  he  should  be  bound  by 
them,  or  if  not,  it  is  no  more  than  the  infliction  of  a  just  penalty 
for  his  disregard  of  truth.  But  it  would  not  be  reasonable  to  hold 
him  responsible  upon  the  same  principle,  for  the  declarations  of  his 
agent ;  nor  upon  any  principle,  except  that  of  truth  and  the  pro- 
tection of  those  against  loss  or  injury,  that  might  otherwise  arise 
from  their  having  confided  in  the  representations  of  the  agent, 
made  by  him  at  the  time  of  entering  into  the  agreement,  or  of 
transacting  the  business,  under  the  authority  of  his  principal.  Ac- 
cording to  Mr  Phillips,  in  his  Treatise  on  Evidence,  vol.  i.  page  77, 
it  is  only  the  statements  or  representations  of  the  agent,  made  in 
effecting  an  agreement  or  doing  an  act  toilhin  the  scope  of  his 
authority,  that  are  evidence  against  his  principal,  and  considered 
vi. — 3  M 
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equivalent  to  his  own  acknowledgments;  because,  as  he  says,  they 
may  be  explanatory  of  the  agreement,  or  determine  the  quality  of 
the  act,  which  they  accompany,  and,  therefore,  must  be  binding  on 
the  principal,  as  the  act  or  agreement  itself.  For  instance,  what  an 
agent  says  at  the  time  of  a  sale,  which  he  is  employed  to  make,  is 
evidence  as  part  of  the  transaction  of  selling.  But  the  principal  is 
not  bound  by  a  representation  of  the  agent  at  another  time.  This 
seems  to  be  a  fair  exposition  of  the  rule,  as  laid  down  by  Chief 
Justice  Gibbs,  in  Langhorn  v.  Allnutt,  4  Taunt.  511,  where  he 
says,  "  When  it  is  proved  that  A  is  agent  of  B,  whatever  A  does, 
or  says,  or  writes,  in  making  of  a  contract  as  agent  of  B,  is  ad- 
missible in  evidence,  because  it  is  part  of  the  contract  which  he 
makes  for  B,  and  which,  therefore,  binds  him ;  but  it  is  not  admis- 
sible as  the  agent's  account  of  what  passes."  To  which  Mr 
Phillips,  after  reciting  it,  page  78,  adds,  "  such  declarations  are  ad- 
mitted in  evidence,  not  for  the  purpose  of  establishing  the  truth  of 
the  fact  stated,  but  as  representations,  by  which  the  principal  is  as 
much  bound  as  if  he  made  them  himself,  and  which  are  equally 
binding,  whether  the  fact  stated,  be  true  or  false."  Now,  in  the 
present  case,  it  is  manifest  the  representations  of  Parker  to  Arthur 
were  only  his  account  of  what  he  was  doing,  without  the  witness's 
seeing  him  do  any  thing  at  all,  and  of  what  had  passed  or  been 
done  by  him  the  day  before,  and,  therefore,  not  admissible. 

But  supposing  the  facts  stated  by  Parker  to  be  true;  were  they 
relevant  to  the  issue;  for  unless  they  were,  they  ought  to  have 
been  rejected  for  this  reason  also.  The  plaintiff  below,  could  only 
entitle  himself  to  recover  in  this  action  from  the  defendant,  by 
showing  that  he  had  either  endorsed  the  note,  which  he  afterwards 
paid  as  endorser,  upon  the  credit  of  the  defendant  below,  or  that 
the  money  raised  upon  his  endorsement,  was  applied  to  the  use  of 
the  defendant.  Now  the  note  on  its  face  appearing  to  have  been 
drawn  by  Parker  on  his  own  account,  his  representations  to  Ar- 
thur, admitting  them  to  be  true,  did  not  in  the  least  tend  to  prove 
either  of  those  facts,  upon  which  the  plaintiffs  right  to  recover 
turned,  and  were,  therefore,  inadmissible. 

For  this  last  reason  also,  we  think,  that  the  court  erred  in  admit- 
ting that  part  of  Eliel  T.  Foot's  evidence,  which  was  objected  to, 
and  forms  the  ground  of  the  third  error.  The  part  objected  to,  is 
that,  in  which  the  witness  states,  that  "  at  the  request  of  Parker, 
the  maker  of  the  note,  it  was  discounted  at  the  Chautauque  Bank, 
to  enable  him  to  run  lumber  to  market,  and  that  he  pledged  his 
honour,  that  150  or  170  dollars  should  be  used  in  running  his  (that 
is,  Parker's  own)  lumber  down  the  river,  and  the  balance  in  start- 
ing or  preparing  lumber  to  run  to  market."  Suppose  here,  that 
Parker  intended  to  do  as  he  stated  to  the  witness,  it  would  seem, 
that  it  was  his  own  lumber,  and  not  the  defendant's  that  he  de- 
signed to  send  to  market  by  means  of  the  money:  and  if  so,  could 
make  nothing  in  favour  of  the  claim  of  the  plaintiff  below,  and 
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therefore,  the  defendant  might  have  waived  his  objection  to  it. 
But  it  would  seem,  as  if  this  evidence  was  regarded  by  the  counsel 
of  the  plaintiff  below,  and  by  the  court  too,  as  tending  to  support 
the  claim  of  the  plaintiff:  then  take  it  to  be  what  the  plaintiffs 
counsel  seemed  to  think  it  was,  that  Mr  Foot  had  testified,  that 
Parker  told  him,  at  the  time  of  getting  the  note  discounted,  that  he 
wanted  the  money  for  the  purpose  of  sending  the  defendant's  lum- 
ber to  market,  and  pledged  himself  to  use  it  accordingly,  still  it 
would  not  have  been  evidence  against  the  defendant  below,  be- 
cause it  could  not  have  been  considered  as  going  to  prove  that  the 
plaintiff,  who  was  not  present,  and  heard  nothing  of  it,  had  either 
endorsed  the  note  on  the  credit  of  the  defendant,  or  that  the  money 
so  obtained,  was  even  intended,  much  less  actually  applied  to  the 
use  of  the  defendant  in  any  way  whatever.  Besides,  it  is  too  plain 
to  be  mistaken,  that  the  statement  of  Parker  to  Mr  Foot,  was  not 
made  with  a  view  to  pledge  the  credit  of  the  defendant,  whose 
name  was  not  mentioned,  nor  he  himself  alluded  to  at  the  time, 
but  done  merely  to  make  Mr  Foot  believe,  that  the  money  was 
wanted  for  the  purpose  of  conveying  lumber  to  market,  supposing 
that  the  bank  was  disposed  to  give  this  object  a  preference  in  grant- 
ing accommodations. 

The  fourth  error  is  not  sustained.  According  to  the  rule  which 
has  been  established  and  recognized  by  this  court  in  several  cases, 
the  notes  taken  by  Mr  Pearson  of  A.  Holley's  testimony  given  on 
the  trial  of  a  prior  action,  brought  for  the  same  cause  between  the 
parties  here,  were  rightly  admitted  to  be  read  in  evidence  to  the 
jury. 

Among  the  remaining  errors  assigned,  consisting  of  exceptions 
to  the  opinion  of  the  court  in  answering  points  submitted  by  the 
counsel  on  both  sides,  and  to  matters  of  instruction  contained  in 
the  charge  to  the  jury,  it  is  only  necessary  to  notice  one  or  two 
points,  in  which  the  court  appear  to  have  erred. 

The  court  submitted  it  as  a  question  of  fact  to  the  jury,  to  be 
decided  by  them,  whether  the  plaintiff  below  had  not  endorsed  the 
note  upon  the  credit  of  the  defendant;  and  if  so,  they  ought  to  find 
for  the  plaintiff.  In  this,  we  are  of  opinion  there  was  error;  be- 
cause no  evidence  was  given  to  the  jury  on  the  trial,  going  to 
show,  that  the  plaintiff  endorsed  the  note  upon  the  credit  of  the 
defendant.  On  the  contrary,  the  evidence  t.ll  went  to  prove  that 
he  must  have  endorsed  it  on  the  credit  of  Parker,  and  at  his  instance : 
for,  besides  the  fact  of  the  note  being  drawn  by  Parker,  as  would 
seem  from  the  face  of  it,  for  his  own  benefit,  and  on  his  account,  it 
appeared  from  the  evidence,  that  the  plaintiff  had  made  contracts, 
and  had  had  dealings  with  Parker  to  a  considerable  amount  on  his 
own  individual  account;  and  upon  no  occasion,  did  it  appear,  that 
he  had  transacted  business  with  him  as  the  agent  of  the  defendant. 
It  was  also  shown,  that  both  the  plaintiff  and  Parker  resided  at 
the  time,  in  Warren  county  of  this  state;  and  that  the  defendant 
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resided  in  the  state  of  New  York,  at  a  distance  from  the  plaintiff 
and  Parker;  and  had  not  been  in  the  county  of  Warren,  or  at  the 
mills,  from  the  time  the  letter  of  attorney  was  given,  until  after 
Parker  left  the  country;  in  short,  it  thus  appeared,  that  he  was 
rather  a  stranger  in  that  section  of  the  country,  and  out  of  the  view 
of  the  parties  concerned  in  raising  the  money.  It  is  also,  equally 
clear,  that  no  evidence  was  given,  from  which  the  jury  could  fairly 
infer  that  the  money  obtained  upon  the  endorsement  of  the  plain- 
tiff was  applied  in  any  way  to  the  use,  or  for  the  benefit  of  the 
defendant.  And  to  this  effect,  the  court  ought  to  have  instructed 
the  jury;  and  further,  that  in  the  absence  of  evidence,  as  it  ap- 
peared, tending  to  prove  that  the  plaintiff  had  either  endorsed  the 
note  upon  the  credit  of  the  defendant,  or  that  the  money  obtained 
thereon,  had  been  appropriated  to  the  use  of  the  latter,  their  ver- 
dict ought  to  be  in  his  favour. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Thompson  against  O'Hanlen. 

The  issuing  of  a  warrant  by  a  justice  of  the  peace,  by  authority  of  the  act  authorizing 
the  sale  of  strays,  is  a  judicial  act,  the  regularity  or  irregularity  of  which  cannot  be 
inquired  into  collaterally.  If  a  sale  be  made  upon  the  warrant,  the  purchaser  will  have 
a  good  title  to  the  property  sold,  whether  the  proceeding  be  regular  or  not. 

ERROR  to  the  common  pleas  of  Allegheny  county. 

This  was  an  action  of  replevin  for  a  cow  by  Michael  O'Hanlen 
against  Samuel  Thompson.  The  facts  appeared  to  be,  that  the  cow 
had  been  straying  upon  and  about  the  premises  of  the  defendant 
for  some  weeks,  and  when  she  was  actually  taken  up  as  a  stray, 
she  was  upon  the  public  road,  which  passes  through  the  defendant's 
land.  She  was  entered  upon  the  township  books,  and  the  defend- 
ant afterwards  obtained  a  warrant  from  a  justice,  directed  to  a*con- 
stable  to  sell  the  cow  under  the  act  of  the  13th  of  April  1807;  and 
she  was  sold;  and  the  defendant  having  become  the  purchaser,  this 
replevin  was  brought. 

The  court  below  was  of  opinion,  that  the  proceeding  by  which 
the  cow  was  sold  was  in  fruudem  legis,  in  consequence  of  her 
having  been  taken  upon  the  public  road,  and  not  upon  the  defend- 
ant's premises,  and  therefore  the  proceedings  and  sale  vested  no 
title  in  the  purchaser,  and  the  plaintiff  was  entitled  to  recover  his 
cow. 

Lowrie,  for  plaintiff  in  error,  cited  5  Term  Rep.  255;  2  Show. 
232;  7  Cranch  423;  6  Mass.  277;  17  Johns.  Rep.  145;  13  Johns. 
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Rep.  101;  6  Binn.  124;  1  Greenl.  374;  3  Penns.  Rep.  98;  1  Sinn. 
299. 

M'Candless,  for  defendant  in  error,  cited  4  Pick.  249;  Hard. 
482;   1  Few^r.  220. 


The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  In  order  to  sustain  the  claim  of  the  plaintiff  be- 
low, it  must  appear  that  the  proceedings  before  the  magistrate  were 
a  dead  letter,  and  the  sale  thereon  an  absolute  nullity;  and  this, 
according  to  the  authorities  referred  to  in  Tarbox  v.  Hays,  ante  398, 
would  be  the  case,  if  the  magistrate  had  no  jurisdiction  over  the 
subject  matter.  But  if  he  had  jurisdiction  in  the  case,  and  was 
acting  judicially,  he  may  have  proceeded  irregularly  or  decided 
erroneously  on  the  merits;  yet  even  were  his  proceedings  set  aside, 
the  purchaser's  title  remains  unaffected.  It  is  alleged  that  he  mis- 
took in  deciding  that  a  stray  taken  up  on  the  public  road,  after  hav- 
ing, on  prior  days,  broken  into  the  iriclosure,  comes  within  the 
meaning  of  the  law.  If  so,  it  was  a  mistake  in  the  exercise  of  a 
jurisdiction  committed  to  him  by  the  acts  of  assembly,  not  the  as- 
sumption of  a  jurisdiction  not  given  by  law.  Then  did  he  act  ju- 
dicially in  granting  the  warrant?  I  conceive  that  he  did,  and  that 
it  was  for  the  purpose  of  having  his  investigation  that  the  warrant 
is  required  to  be  issued  by  a  judicial  magistrate,  and  that  the  sale 
is  not  authorized  to  be  made  by  the  party.  As  such  judicial  officer, 
to  whom  the  jurisdiction  is  entrusted,  he  is,  before  issuing  his  war- 
rant, bound  to  take  evidence,  by  the  examination  of  the  complain- 
ant on  oath,  or  by  other  testimony,  and  to  satisfy  himself  whether 
or  not  the  case  falls  within  the  meaning  of  the  act.  He  is  not 
blindly  to  issue  a  warrant  on  the  mere  request  of  the  party,  and 
thus,  perhaps,  unfoundedly  sacrifice  the  property  of  another.  The 
sale,  then,  being  made  under  a  warrant  issued  upon  a  judicial  pro- 
ceeding, in  a  matter  over  which  the  magistrate  had  jurisdiction, 
even  if  his  decision  were  voidable,  and  were  actually  reversed  or 
set  aside,  the  title  would  pass  to  the  purchaser.  There  is  no  alle- 
gation of  want  of  notice,  which  the  act  directs  to  be  by  advertise- 
ment, in  case  the  owner  is  unknown.  For  defect  of  such  advertise- 
ment the  purchaser's  title  may  be  divested  by  the  express  provisions 
of  the  act  of  assembly;  but  it  embraces  no  other  case. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Magill  against  Tomer. 

After  a  judgment  by  a  justice  of  the  peace,  the  defendant  offered  to  confess  a  judg- 
ment ibr  a  less  sum,  which  the  plaintiff  refused  to  accept,  and  the  defendant  appealed; 
the  plaintiff  recovered  a  verdict  for  a  less  sum  than  the  offer  of  the  defendant  beibre 
the  justice.  Held.,  that  the  defendant  was  entitled  to  recover  his  costs  eince  the  appeal, 
and  that  the  court  might  set  off  the  amount  against  the  amount  of  the  verdict. 

ERROR  to  the  common  pleas  of  Allegheny  county. 

Robert  Magill  v.  Jacob  Tomer.  The  plaintiff  brought  this  suit 
before  a  justice,  who  rendered  a  judgment  for  him  on  the  10th  of 
May  1836,  for  66  dollars.  On  the  21st  of  May  the  defendant 
offered  to  confess  a  judgment  for  55  dollars,  and  his  offer  was  en- 
tered upon  the  record  of  the  justice;  and  of  this  the  defendant  gave 
the  plaintiff  notice.  On  the  28th  of  May  the  defendant  appealed. 
The  cause  was  afterwards  tried  in  court,  and  a  verdict  rendered  for 
the  plaintiff  for  50  dollars.  On  a  rule  to  show  cause,  the  court 
(Dallas,  president)  ordered  the  defendant's  bill  of  costs,  since  the 
appeal,  to  be  set  off  against  the  amount  of  the  verdict.  This  was 
assigned  for  error. 

M' Candles-?,  for  plaintiff  in  error. 
Stewart  and  Livingston,  contra. 

PER  CURIAM. — The  statute  declares  it  to  be  the  duty  of  the  justice 
to  enter  the  offer  to  confess  judgment,  on  his  docket;  and  he  is, 
consequently,  the  person  to  receive  it.  Indeed,  it  could  not  be  other- 
wise where,  as  in  this  case,  the  attendance  of  the  plaintiff  had  been 
rendered  unnecessary  by  the  recovery  of  a  previous  judgment,  and 
where  he  could  not  be  expected  to  be  present  at  the  time  of  the 
offer.  In  this  respect,  then,  the  letter  of  the  law  was  complied  with; 
and  as  to  notice,  it  is  silent.  It  is  unnecessary  to  determine  whether 
service  of  notice  be  the  business  of  the  magistrate  or  of  the  party, 
it  being  sufficient  that  the  plaintiff  actually  had  it.  As  he  did  not 
recover,  by  his  appeal,  more  than  he  might  have  had  without,  he 
incurred  the  costs  of  it;  and  these  were  properly  deducted  from  the 
debt. 

Judgment  affirmed. 
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Lynch  against  The  Commonwealth. 

In  the  absence  of  any  direction  from  the  plaintiff,  a  sheriff  pursues  the  exigency  of 
his  writ  of  fieri  facias  by  selling  goods  levied  on,  at  a  public  sale;  and  if  he  be  guilty 
of  no  fraud  or  neglect  in  relation  to  such  sale,  is  not  answerable  to  the  plaintiff,  al- 
though the  goods  may  have  brought  an  inadequate  price. 

ERROR  to  the  common  pleas  of  Fai/etfe  county. 

This  was  an  action  of  debt  on  the  official  recognizance  of  D.  P. 
Lynch,  former  sheriff  of  Fayette  county. 

Springer's  executors  obtained  a  judgment  against  N.  Mitchell, 
on  which  an  aliax  fieri  facias  was  issued,  returnable  to  January 
term  1823,  No.  222,  by  virtue  of  which  the  sheriff,  D.  P.  Lynch, 
levied  on  sundry  articles  of  personal  property  of  the  defendant, 
subject  to  a  prior  fieri  facia?,  No.  153  of  the  same  term,  in  favour 
of  William  Barton.  William  Barton  issued  a  venditioni  exponas 
to  June  term  1823,  in  obedience  to  which  the  sheriff  sold  the  pro- 
perty levied  on. 

Springer's  executors  alleged  in  this  suit,  that  the  property  was 
sacrificed,  and  "  proposed  to  prove  the  value  of  one  negro  woman 
slave  for  life,  one  full  set  of  screw  cutting  machinery,  and  three 
full  sets  of  smith's  tools,  and  one  cow,  levied  on  as  the  property  of 
N.  Mitchell,  at  the  suit  of  Levi  Springer,  as  per  No.  222  of  Janu- 
ary term  1823,  already  shown  to  the  court  and  jury  in  this  case. 
To  this  testimony  the  defendants  objected,  because  it  appears,  that 
the  property  was  sold  on  venditinni  exponas,  issued  on  the  fieri 
facia*,  to  which  this  levy  of  Springer's  was  subject."  The  court 
overruled  the  objection,  and  the  defendants  excepted. 

Much  testimony  was  then  given  as  to  the  value  of  the  property, 
and  the  manner  of  the  sale:  by  which  it  appeared,  that  the  sale 
was  conducted  in  the  usual  manner  in  the  presence  of  many  citi- 
zens, and  of  the  attorney  of  Barton,  the  plaintiff  in  the  execution,  on 
which  they  were  sold:  but  that  some  of  the  articles  were  knocked 
down  very  low. 

The  defendant  then  requested  the  court  to  instruct  the  jury, 
"  that  when  the  sale  is  fair,  and  in  the  presence  of  the  attorney  of  the 
plaintiff  in  the  execution  under  which  the  sale  is  made,  no  stranger 
to  the  execution,  whether  a  judgment  creditor  or  not,  can  have 
any  claim  against  the  sheriff  and  his  sureties  by  reason  of  any 
inadequacy  of  price." 

The  court  charged  the  jury  as  follows: 

"  Generally  speaking,  mere  inadequacy  of  price  will  not  render 
the  sheriff  liable  if  he  make  a  sale.  There  may,  however,  be  so 
great  a  disproportion  between  the  sum  bidden  for  an  article,  and  its 
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real  value,  that  he  ought  not  to  strike  it  down,  and  if  he  does  so, 
he  ought  to  be  liable,  either  to  the  defendant  in  the  execution,  or 
to  any  other  who  may  be  interested  in  the  property.  This  may  be 
too,  even  when  the  plaintiff  is  present  and  directing  the  sale.  The 
sheriff  is  in  some  respects  the  agent  of  the  plaintiff:  but  he  is  also 
the  officer  of  the  law,  and  he  cannot  be  required  or  allowed  to 
sacrifice  the  property  of  the  debtor;  as  for  instance,  by  selling  an 
article  worth  100  dollars,  for  1  dollar." 

The  jury  found  a  verdict  for  the  plaintiffs,  upon  which  judgment 
was  entered. 

Errors  assigned. 

1st.  The  court  erred  in  admitting  the  evidence  contained  in  the 
bill  of  exceptions. 

2d.  The  court  erred  in  the  instruction  given  to  the  jury  in  an- 
swer to  defendant's  request,  in  saying  that  the  sheriff  in  making  a 
sale,  under  a  venditioni,  which  was  the  case  before  the  court,  had 
a  discretion  to  sell  or  not,  even  when  the  plaintiff  was  present  and 
directing  him  to  sell;  that  if  he  sold  for  a  very  inadequate  price,  he 
rendered  himself  liable  to  the  defendant,  or  to  any  one  who  had 
an  interest  in  the  property,  and  that  the  sheriff  could  neither  be 
required,  nor  allowed  to  sacrifice  the  defendant's  property. 

Swing,  for  plaintiff  in  error,  cited  Cowp.  406;  Ld.  Raym.  1074; 
16  East  276;  1  Bos.  &  Put.  259;  1  Chit.  Rep.  643,  note;  3  Camp. 
523;  5  Johns.  346. 

Howel,  for  defendant  in  error,  cited  1  Penns.  Prac.  323;  1  JJos. 
$  Put.  359;  Wats.  Sheriff 188;  11  Serg.  $  Rawle  304. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  English  practice  in  relation  to  sales  by  the 
sheriff  of  goods  levied  on  by  fieri/arias,  differs  from  ours,  and  the 
same  rules  are  not  always  applicable.  In  England,  it  is  said,  the 
sheriff  is  not  obliged  to  sell  by  auction,  and  if  he  do,  the  expense 
of  the  auctioneer,  and  of  the  inventory  will  fall  upon  himself.  Bul- 
ler,J.  2  T.  A*.  157,  cited  Wats.  Sheriff  188.  And  if  sold  by 
auction  much  below  their  real  value,  the  sheriff  is  liable  to  an 
action.  3  Campb.  520.  The  duty  of  the  sheriff  is  to  sell  at 
private  sale,  and  it  seems,  if  this  be  fairly  done  on  a  fieri  facias, 
the  sheriff  is  not  liable  to  an  action,  though  the  property  be  sold 
much  below  its  real  value.  1  Si  ark.  43.  The  reason  is,  that  the 
sheriff  may  sell  to  the  plaintiff  himself,  at  an  appraisement,  and, 
therefore,  the  plaintiff  ought  not  to  be  allowed  to  object  to  the 
amount  for  which  the  sheriff  sold,  or  even  to  his  omitting  to  sell  for 
want  of  buyers  on  a  venditioni  exponas:  the  court  saying,  if  the 
plaintiff  were  dissatisfied,  he  might  have  set  up  a  purchaser  of  the 
goods  himself.  1  Boa.  Sf  Pul  3.59. 

Under  our  practice,  goods  levied  on  by  fieri  facias,  ares^lu  by 
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the  sheriff  at  public  vendue,  and  it  is  believed  have  always  been 
so.  The  auction  laws  exempted  from  their  prohibitions  sheriffs, 
who  sold  by  vendue,  goods  taken  in  execution.  The  act  of  the 
21st  of  March  1806,  sect.  11,  directs  the  sheriff  or  coroner  to  whom 
is  directed  any  process  of  execution  for  the  recovery  of  money,  to 
proceed  to  collect  the  same,  and,  if  the  defendant  refuse  or  neglect 
to  pay  the  debt  and  costs,  to  levy  on  his  personal  estate,  and  there- 
after make  sale  thereof,  first  having  given  six  days  notice,  by  not 
less  than  six  handbills,  to  be  put  up  at  such  places  as  he  shall 
deem  best  calculated  to  give  information,  and  with  the  money 
arising  from  such  sale,  to  pay  the  debt  and  costs,  and  make  return 
at  the  next  court. 

In  the  absence  of  any  directions  from  the  plaintiff,  the  sheriff 
pursues  the  exigency  of  his  writ  by  selling  at  public  sale,  and  if  he 
is  guilty  of  no  fraud  or  neglect  in  relation  to  such  sale,  is  not  an- 
swerable to  the  plaintiff,  although  the  goods  may  have  brought  an 
inadequate  price.  A  grossly  inadequate  price  may  be  evidence  of 
such  fraud  or  neglect  in  the  discharge  of  his  duty,  but  does  not, 
per  se,  give  the  plaintiff  a  right  of  action.  The  plaintiff  has,  or  is 
presumed  to  have  notice  of  the  public  sale,  and  has  power  to  attend 
and  purchase  like  any  other  individual,  or  may,  so  far  as  respects 
himself,  delay  it  by  his  directions  to  the  sheriff.  If  he  neglects  to 
give  directions  or  to  attend  the  sale,  the  sheriff  cannot  know  whe- 
ther he  desires  a  peremptory  sale  or  not.  A  case  may  be  easily 
supposed,  where  the  plaintiff  having  other  security  for  his  debt, 
would  be  indifferent  what  price  the  goods  brought,  and  would 
complain  if  the  sale  did  not  proceed.  Neither  the  act  of  assembly, 
nor  our  practice,  seems  to  make  any  difference  in  the  duty  of  the 
sheriff,  whether  the  proceeding  is  on  a  fieri  facias  or  venditioni 
exponas.  In  both,  in  the  absence  of  other  directions,  he  complies 
with  his  duty  by  advertising  and  selling.  How  far  he  might,  from 
a  regard  to  the  defendant's  interests,  be  required  or  authorized  to 
postpone  a  sale  where  the  goods  would  be  palpably  sacrificed,  is 
another  question:  but  as  to  the  plaintiff  in  the  execution,  it  is  clear, 
that  unless  the  sheriff  is  guilty  of  fraud  or  neglect,  he  is  not  answer- 
able for  merely  proceeding  to  the  sale  of  the  goods  as  required  by 
his  writ,  though  they  bring  an  inadequate  price. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


vi. — 3 
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O'Brien  against  Davis. 

In  an  action  by  an  endorsee  against  an  endorser,  the  drawer  of  the  note  is  a  compe- 
tent witness  to  prove,  that  the  note,  although  purporting  to  be  negotiable,  was  not  so  in 
fact  as  between  the  parties  to  the  action  ;  and  that  the  endorsements  upon  the  note  did 
not  exhibit  truly  the  order  in  which  they  were  made. 

ERROR  to  the  common  pleas  of  Allegheny  county. 

Joseph  O'Brien  against  Robert  Davis.  This  action  was  insti- 
tuted upon  a  note  drawn  as  follows: 

Pittsburgh,  March  26th  1833. — Six  months  after  date,  I  promise 
to  pay  to  Joseph  O'Brien  or  order,  69  dollars  70  cents  without  de- 
falcation, value  received.  J.  B.  M'Koww. 

Endorsed. — Joseph  O'Brien,  Robert  Davis,  James  Kelly. 

Over  the  blank  endorsement  of  the  defendant,  Robert  Davis,  the 
plaintiff's  counsel  wrote:  "  I  am  surety  to  Joseph  O'Brien  for  the 
payment  of  this  note." 

The  plaintiff  to  support  the  issue  on  his  part,  offered  in  evidence, 
the  deposition  of  J.  B.  M'Kown,  the  drawer  of  the  note  upon 
which  this  action  was  instituted,  for  the  purpose  of  showing  that 
this  note  although  negotiable,  and  negotiated  on  its  face,  is  not  of 
the  character  it  purports  to  be,  and  that  the  name  of  Robert  Davis, 
the  endorser,  was  on  the  note  before  Joseph  O'Brien's  name  was 
placed  thereto,  to  which  defendant's  attorney  objected.  Per  Curiam, 
the  case  cited  from  4  Watts  448,  does  not  overrule  that  in  9  Serg. 
4*  Rawle  236;  indeed,  the  point  now  raised,  does  not  seem  to  have 
been  made  in  the  case  of  Leech  v.  Hill.  Pursuing,  therefore,  what 
we  conceive  to  be  the  rule  of  law,  as  established  by  adjudged  cases, 
that  a  party  to  a  negotiable  note  and  negotiated  paper,  cannot  be 
made  a  witness  to  show,  that  the  paper,  although  negotiable,  is  in 
truth  of  a  different  character,  and  that  the  names  on  the  note, 
ought  in  truth  to  be  reversed  or  differently  placed;  the  court  over- 
rule the  testimony.  At  plaintiff's  instance,  the  court  sealed  a  bill 
of  exceptions. 

Plaintiff  also  offered  James  Kelly,  an  endorser  on  the  same  note, 
as  a  witness  for  the  same  purpose  as  that  contained  in  the  offer  by 
M'Kown. 

To  which  defendant's  counsel  objected.  The  court  overruled 
the  testimony,  to  which  plaintiff's  counsel  excepted. 

Plaintiff's  counsel  then  called  James  H.  Stewart  and  William 
Lecky,  who  having  proved  the  signatures  of  J.  B.  M'Kown  and 
Robert  Davis,  plaintiff  offered  in  evidence,  the  note  of  J.  B. 
M'Kown,  dated  the  26th  of  March  1833,  at  six  months,  for  69  dol- 
lars 70  cents  in  favour  of  Joseph  O'Brien,  and  endorsed  by  O'Brien, 
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Davis  and  Kelly,  which  was  objected  to  by  defendant's  counsel; 
the  testimony  was  rejected  by  the  court,  and  exception  taken  by 
the  plaintiff's  counsel. 

M'  Candless,  for  plaintiff  in  error,  cited  4  Watts  448;  Bailey  on 
Bills  372;  16  Johns.  70;  7  Term  Rep.  601 ;  6  Serg.  8?  RatvlellS. 

Metcrtlf,  contra,  cited  9  Serg.  $>  Rawle  236;  2  Watts  265. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — We  have  long  restricted  the  rule  in  Walton  v. 
Shelly,  to  responsibilities  from  endorsement  in  the  regular  course; 
and  the  difficulty  here,  is  in  the  apparent  position  of  the  witness  as 
an  indorser,  called  to  prove  the  contest  to  be  in  fact,  betwixt  origi- 
nal parties  appearing  not  to  be  such  on  the  note;  and  this,  in  seem- 
ing contradiction  of  Griffith  v.  Reford,  1  Rawle.  196;  in  which,  the 
drawer,  whose  name  had  given  credit  to  the  paper,  was  not  suf- 
fered to  make  himself  a  witness  against  an  endorsee,  by  proving 
the  consideration  usurious.  The  action  there,  however,  was  by  an 
endorsee  against  an  endorser;  and  the  position  of  the  witness  as 
the  drawer,  furnished  a  prim  a  facie  objection  to  his  competency, 
which  he  himself  was  incompetent  to  remove.  Here,  his  position 
is  exactly  the  reverse.  The  action  is  by  the  first  endorser  against 
his  immediate  endorsee ;  and  being  in  disaffirmance  of  the  endorse- 
ment, it  is  not  founded  on  that  responsibility  which  it  is  the  busi- 
ness of  the  rule  to  protect.  The  very  nature  of  the  demand  rebuts 
the  commercial  character  of  the  transaction,  which  prevailed  in 
Griffith  v.  Reford.  The  plaintiff,  who  has  again  become  the  holder 
by  payment  to  the  bank,  attempts,  on  the  authority  of  Leech  v. 
Hill,  4  Wafts  448,  to  enforce  paramount,  the  actual  endorsement, 
a  special  agreement  put  in  writing  inaccurately,  or  rather  not  at 
all,  by  the  unsldlfulness  of  the  scrivener;  of  which,  the  defendant's 
name  is  proposed  to  be  used  as  a  part  of  the  written  evidence.  Now 
the  rule  obtains  for  the  protection  only  of  a  holder,  and  one  who 
became  so  by  endorsement,  as  is  evident  from  the  fact  that  it  has 
no  place  where  the  paper  has  not  been  negotiated;  and  it  conse- 
quently disqualifies  no  one  who  did  not  precede  him  in  the  order 
of  negotiation ;  for  the  policy  which  protects  him,  regards  but  those 
whose  names  induced  him  to  become  a  party  to  the  transaction. 
Why  might  he  not  obviate  all  pretence  for  objection  by  striking 
out,  as  he  may  do  in  other  cases,  the  name  of  the  witness  as  a  sub- 
sequent endorser?  The  defendant  could  not  prevent  it,  or  object 
to  it,  because  he  cannot  have  recourse  to  the  witness  on  any  event, 
and  because,  whatever  of  mercantile  responsibility  there  may  be  on 
the  part  of  those  who  preceded  him,  would  be  unaffected  by  it. 
However  that  may  be,  it  is  more  than  questionable,  whether  the 
rule  holds  in  any  case  where  the  action  is  collateral  to  the  endorse- 
ment. The  extension  of  it  is  certainly  not  to  be  encouraged;  for 
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that  it  continues  to  receive  even  a  qualified  allegiance,  is  due  to  the 
consideration  that  it  originated  in  the  notion  of  an  extraordinary 
man.  Its  operation  is  restricted  where  it  has  not  been  abolished; 
and  that  it  will  in  time  become  extinct  among  us,  as  it  already  is  in 
England  and  most  of  the  American  states,  requires  but  little  skill 
in  divination  to  predict;  and  though  we  are  still  bound  to  enforce 
it  in  proper  cases,  we  are  not  bound  to  enlarge  the  field  of  its 
action.  The  other  exceptions  turn  on  the  same  point,  and  require 
no  particular  illustration. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Shepley  against  Lytle. 

A  power  of  attorney  to  receive  legacy  under  a  will,  which  consisted  of  a  certain 
portion  of  the  residuum  of  the  testator's  personal  estate,  with  a  receipt  and  release 
endorsed  upon  it,  cannot  be  so  construed  as  to  embrace  a  release  of  a  devise  of  real 
estate ;  although  the  money  received  upon  it  was  in  amount  greater  than  the  legacy. 

The  statute  of  limitations  does  not  begin  to  run,  until  there,  has  been  a  right  of 
action  against  the  person  in  possession,  although  he  may  have  declared  his  possession 
to  be  adverse. 

ERROR  to  the  district  court  of  Allegheny  county. 

John  Lytle  and  others,  heirs-at-law,  of  William  Lytle,  deceased, 
against  Philip  Shepley.  This  was  an  action  of  ejectment,  for  the 
one-tenth  part  of  four  hundred  and  fifteen  acres  of  land.  The 
whole  tract  of  land  had  been  the  property  of  Robert  Lytle,  who 
died  in  the  year  1811,  having  first  made  his  last  will  and  testament, 
as  follows: 

"  In  the  name  of  God,  amen.  I,  Robert  Lytle,  of  Mifflin  town- 
ship, and  Allegheny  county,  being  weak  of  body,  &c.,  do  make 
and  ordain  this  my  last  will  and  testament.  First,  I  commit  my 
soul  to  God,  who  gave  it,  and  my  body  to  the  earth,  to  be  buried 
in  a  decent  manner,  by  my  executors.  First,  I  give  to  my  beloved 
wife,  Ann  Lytle,  the  third  of  all  my  personal  property,  after  my 
decease;  also,  I  give  to  my  son,  James  Lytle's,  five  children,  each 
30  dollars,  and  the  remainder  of  my  real  and  personal  property,  I 
will  to  be  equally  divided  betwixt  my  children ;  and  further,  I  do 
appoint  Samuel  Heth,  Jun.,  my  whole  and  sole  executor,  &c." 

William  Lytle,  the  father  of  the  plaintiffs,  was  one  of  the  chil- 
dren of  Robert  Lytle,  and  claimed  the  one-tenth  part  of  the  real 
estate  of  the  testator,  devised  to  him  by  this  will. 

The  defendant  was  the  guardian  of  the  children  of  Abraham 
Lytle,  another  son  of  Robert  Lytle,  and  defended  against  the  plain- 
tiff's recovery,  on  the  ground  that  Abraham  Lytle  had  purchased 
the  interest  of  William  Lytle  in  the  land,  during  his  lifetime,  and 
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as  evidence  of  it,  he  produced  the  following  power  of  attorney  and 
receipt. 

"  Know  all  men  by  these  presents,  that  whereas,  Robert  Lytle, 
late  of  the  county  of  Allegheny,  and  state  of  Pennsylvania,  by  his 
last  will  and  testament,  in  writing,  bearing  date  1811,  last  past,  did 
give  and  bequeath  unto  me,  William  Lytle,  of  the  county  of  Bracken, 
and  state  of  Kentucky,  a  certain  legacy  to  be  paid  unto  me  by  said 
will,  made  and  constituted  Samuel  Heth,  of  said  county  of  Alle- 
gheny, and  state  of  Pennsylvania,  sole  executor  of  said  will;  as 
by  said  will  and  testament  will  more  fully  appear.  Now,  know 
ye,  that  I,  the  said  William  Lytle,  have  made,  accredited,  nomi- 
nated, and  appointed  Abraham  Lytle,  of  the  county  of  Allegheny, 
my  true  and  lawful  attorney,  for  me  and  in  my  name,  and  for  my 
own  proper  use  and  benefit,  to  ask,  demand,  and  receive  of  and 
from  the  said  Samuel  Heth,  the  said  legacy,  so  bequeathed  to  me, 
as  aforesaid,  by  the  said  will  of  the  said  Robert  Lytle,  and  upon 
receipt  thereof,  or  payment  made  to  my  said  attorney,  a  general 
release  or  discharge  for  the  same  to  make,  execute,  and  deliver, 
hereby  ratifying,  and  confirming,  and  allowing  whatever  my  said 
attorney  shall  lawfully  do  in  the  premises. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this 
13th  day  of  August  1812.  WILLIAM  LYTLE,  [L.  s.]" 

Upon  which  was  endorsed  the  following  receipt: 

"  Received  of  Abraham  Lytle,  200  dollars,  being  in  full  satisfac- 
tion for  my  legacy,  bequeathed  to  me  by  Robert  Lytle,  deceased, 
late  of  Allegheny,  state  of  Pennsylvania,  and  I  do  hereby  acquit 
and  forever  discharge  the  said  Abraham  Lytle,  his  heirs,  execu- 
tors, and  administrators,  and  all  other  persons,  from  any  manner 
of  amount  of  the  said  legacy.  Witness  my  hand  and  seal,  this 
13th  day  of  May  1812.  WILLIAM  LYTLE,  [L.  s.]" 

At  the  date  of  this  power  of  attorney,  the  administration  ac- 
count of  the  estate  of  Robert  Lytle,  deceased,  had  not  been  settled; 
but  when  it  was  afterwards  settled,  the  personal  estate  in  the  hands 
of  the  executor  for  distribution,  gave  to  each  of  the  children  90 
dollars. 

In  1814,  Abraham  Lytle  having  purchased  another  share  of  the 
estate,  he  and  his  brothers  and  sister  made  partition,  in  pursuance 
of  which,  he  went  into  possession  of  the  land;  and  has  held  it  ever 
since ;  and,  therefore,  the  defendant  contended,  that  the  statute  of 
limitations  was  a  bar  to  the  plaintiffs'  recovery  in  this  suit,  brought 
in  1836. 

In  answer  to  this,  the  plaintiffs  proved,  that  on  the  24th  of  Sep- 
tember 1811,  Abraham  Lytle  and  his  brother,  Samuel,  had  taken 
a  lease  of  the  land,  from  their  father,  for  five  years,  from  the  1st  of 
April  1812,  and  contended  that  twenty-one  years  had  not  elapsed 
from  the  termination  of  this  lease,  in  1817,  before  suit  brought. 

The  court  below  (Grier,  president)  instructed  the  jury,  that  the 
power  of  attorney  and  release  could  not  be  so  construed  as  to  bar 
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the  plaintiffs'  recovery;  that  the  statute  of  limitations  did  not  begin 
to  run  until  the  termination  of  the  lease,  and  that  their  verdict 
should  be  for  the  plaintiffs.  Verdict  accordingly. 

M'Candless,  for  plaintiff  in  error. 
Shaler,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  several  matters  embraced  in  the  assignment 
of  errors  may  be  resolved  into  three  questions.  First,  Can  the  let- 
ter of  attorney,  and  the  receipt  or  acquittance  endorsed  thereon, 
taken  either  together  as  one  instrument  or  separately,  be  so  con- 
sidered as  to  embrace  the  interest,  which  William  Lytle,  the  father 
of  the  plaintiffs  below,  acquired  under  his  father's  will  in  the  real 
estate  of  the  latter?  Secondly,  If  not,  were  there  any  facts  or  cir- 
cumstances testified  to  which  made  it  the  duty  of  the  court  to  have 
left  the  construction  thereof  to  the  jury,  to  be  determined  therefrom 
by  them,  whether  William  Lytle  released  or  intended  to  release  to 
his  brother  Abraham,  his  interest  in  their  father's  real  estate?  And 
thirdly,  Could  the  statute  of  limitations,  under  the  evidence  given, 
be  considered  as  forming  a  bar  to  the  recovery  of  the  plaintiffs 
below? 

As  to  the  first  question,  his  Honour,  the  Judge  of  the  court  be- 
low, in  his  charge  to  the  jury,  took  the  power  of  attorney  and  the 
acquittance  endorsed  thereon  together,  as  having  reference  to  the 
same  object,  and  forming  parts  of  the  same  transaction;  and  was 
decidedly  of  opinion  that  they  could  not  be  construed  as  embracing 
the  real  estate,  or  any  thing  more  than  that  portion  of  the  personal 
estate  of  the  testator,  to  which  William  was  entitled  under  the  will. 
On  the  second  question,  he  was  also  of  opinion,  and  so  instructed 
the  jury,  that  no  circumstance  was  disclosed  by  the  evidence  which 
would  warrant  the  conclusion,  that  the  parties  were  ignorant  of  the 
legal  meaning  of  the  terms  and  phrases  employed  therein,  and  there- 
fore to  construe  the  acquittance  into  a  deed  for  land,  though  it  might 
possibly  be  in  conformity  to  what  the  parties  intended,  yet  it  would 
be  clearly  contrary  to  their  own  expressions  of  intention:  in  short, 
that  there  was  no  evidence  given  in  the  cause  which  would  warrant 
the  inference  that  the  parties  intended  to  embrace  the  interest  of 
William  in  the  real  estate  under  his  father's  will.  On  both  these 
questions  we  think  his  Honour  instructed  the  jury  correctly.  The 
power  of  attorney  is  drawn  up  in  terms,  the  meaning  and  import 
of  which  are  as  free  from  ambiguity  as  any  that  could  have  been 
selected,  and  peculiarly  appropriate  to  William's  interest  in  the  per- 
sonalty alone;  so  much  so,  that  they  completely  exclude  all  idea 
of  any  interest  in  the  realty  being  either  included  or  intended  to  be 
so.  There  is  a  precision  and  perspicuity  in  the  language  going  to 
show  that  William's  interest  in  the  personal  estate  was  all  that  was 
intended  to  be  embraced,  which  it  would  not  be  very^easy,  perhaps, 
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to  improve,  or  render  more  clearly  expressive  of  such  intention. 
Assuming  that  the  object  of  the  parties  was  to  contract  for  William's 
interest  in  the  personal  estate  only,  I  confess  I  do  not  know  that 
other  terms  could  have  been  selected  more  appropriate  and  clearly 
expressive  of  it.  It  may  be  said,  however,  that  negative  words 
might  have  been  used,  which  would  have  rendered  the  design  of 
the  parties,  in  this  respect,  more  certain  and  less  questionable ;  but 
admitting  this  to  be  true,  it  is  seldom,  if  ever  resorted  to,  and  cer- 
tainly not  required;  otherwise  the  maxim,  expressio  unhts  est  ex- 
clusio  altering,  would  never  have  been  introduced  or  established. 
The  letter  of  attorney  first  recites  the  fact  of  Robert  Lytle's  having 
made  a  will,  whereby  he  gave  and  bequeathed  a  certain  legacy  to 
be  paid  to  the  constituent,  and  appointed  Samuel  Heth  sole  exe- 
cutor thereof-,  and  then  the  constituent  thereby  constitutes  Abra- 
ham Lytle  his  attorney  for  him,  and  in  his  proper  name,  use  and 
benefit  to  ask,  demand  and  receive  of  and  from  the  said  Samuel 
Heth  the  said  legacy  so  bequeathed  to  him,  the  constituent,  and 
upon  receipt  thereof  or  payment  made,  to  execute  a  general  release 
for  the  same.  Now  from  the  phraseology  here  used,  it  is  perfectly 
obvious  that  the  real  estate,  devised  by  the  testator,  is  as  completely 
excluded  from  the  letter  of  attorney  as  if  negative  terms  of  the  most 
pointed  and  apposite  character  had  been  introduced;  and  that  the 
authority,  thereby  conferred,  is  confined  strictly  to  the  constituent's 
portion  of  the  personal  estate,  which  alone  was  in  the  hands  of  the 
executor,  who  had  nothing  whatever  to  do  with  the  real  estate. 

Then  as  to  the  acquittance  endorsed  on  the  letter  of  attorney, 
what  is  there  in  it  tending  to  show  that  the  200  dollars,  therein 
mentioned  as  received  by  William  and  paid  by  Abraham,  was  for 
any  thing  but  the  legacy  designated  in  the  letter  of  attorney?  It  is 
stated  to  have  been  received  "  in  full  satisfaction  of  his  legacy  be- 
queathed to  him  by  Robert  Lytle,  deceased ;"  thus  using  almost 
the  identical  terms  of  the  letter  of  attorney;  and  being  written  at 
the  same  time  on  the  back  of  it,  renders  it  impossible,  even  by  the 
utmost  stretch  of  imagination,  to  come  to  any  other  conclusion  than 
that  the  same  legacy  or  thing  was  not  only  intended  to  be,  but  is 
precisely  the  same  with  that  specified  in  the  letter  of  attorney,  and 
thereby  authorized  to  be  received  from  Mr  Heth,  the  executor.  The 
letter  of  attorney,  and  the  acquittance,  then,  taken  together,  furnish 
evidence  only,  at  most,  of  a  purchase  by  Abraham  Lytle  from  Wil- 
liam Lytle,  of  the  legacy  or  amount  coming  to  the  latter  out  of  the 
personal  estate  of  their  late  father. 

Next  what  are  the  circumstances  relied  on,  which,  it  is  alleged, 
made  it  a  question  of  fact  proper  to  be  left  to  the  jury,  to  be  decided 
by  them,  whether  William's  interest  in  the  real  estate  of  their  father 
derived  from  the  will  of  the  latter,  was  not  actually  embraced  in 
the  purchase  as  well  as  that  in  the  personal?  The  only  circum- 
stance appearing  in  the  evidence,  that  has  been  laid  hold  of  for  this 
purpose  is,  that  the  200  dollars  paid  by  Abraham  and  mentioned 
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in  the  acquittance,  exceeded  the  amount  of  William's  portion  of  the 
personal  estate  about  110  dollars;  and  hence  it  has  been  contended 
that  something  more,  to  make  up  the  difference,  must  have  been 
included  in  the  subject  of  the  purchase,  to  which  William  had  a 
claim  under  the  will :  and  as  he  had  no  other  right  derived  from  it 
except  his  interest  in  the  real  estate,  it  must,  therefore,  necessarily 
have  been  included  also.  It  has  likewise  been  urged,  that  the  word 
"  heirs,"  in  the  acquittance,  favours  and  supports  this  argument. 
But  certainly  there  is  nothing  in  this;  for  in  giving  a  release  or 
acquittance  from  a  mere  personal  claim  or  obligation,  nothing  is 
more  common  than  to  make  it  extend  expressly  to  the  heirs,  execu- 
tors and  administrators  of  the  party,  as  well  as  to  the  party  him- 
self, though  unnecessary  in  a  release,  which  operates  as  a  mere 
extinguishment  of  the  right  of  obligation.  It  would  therefore  be 
unreasonable,  as  well  as  unsafe,  to  infer  that  the  word  "heirs"  was 
introduced  into  the  acquittance  with  a  view  to  create  and  pass  an 
estate  of  inheritance,  that  is  in  nowise  described  in  any  part  of  the 
instrument.  In  truth,  it  is  too  plain  to  admit  of  the  least  doubt, 
that  it  was  only  used  in  reference  to  the  subject  of  the  acquittance 
as  previously  expressed,  which  was  simply  the  legacy  in  the  tech- 
nical sense  of  the  word,  and  done,  perhaps,  by  the  scrivener  for  the 
purpose,  as  he  might  have  thought,  of  rendering  the  acquittance 
more  perfect:  and  with  a  like  view  he  probably  introduced  the 
personal  representatives  of  Abraham  and  "  all  other  persons," 
which  was  also  quite  unnecessary. 

Then  as  to  the  difference  in  amount  between  the  sum  received 
by  William  of  Abraham  for  his  legacy,  and  the  real  sum  coming  to 
him  under  the  will  out  of  the  personal  estate,  it  may  be  very  ra- 
tionally and  fairly  accounted  for  from  the  other  circumstances  given 
in  evidence,  without  embracing  his  interest  in  the  real  estate :  for 
they  are  sufficient  to  remove  every  ground  for  the  slightest  suspicion 
that  otherwise  might  arise,  of  something  more  having  been  the  sub- 
ject of  the  purchase  between  the  parties.  I  allude  he  e  first  to  the 
circumstance  of  the  administration  account  of  the  executor  not  being 
settled  at  the  date  of  the  acquittance,  nor  for  two  years  afterwards, 
which  rendered  it  next  to  impossible  for  Abraham  and  William  to 
know,  at  that  time,  the  amount  that  would  be  coming  upon  settle- 
ment thereof  to  the  latter;  so  that  the  probability  is,  they  must  have 
guessed  at  it,  and  in  doing  so,  made  it  200  dollars,  instead  of  about 
90,  as  it  turned  out  to  be  afterwards,  upon  a  settlement  being  made 
by  the  executor  of  the  estate.  The  terms  of  the  acquittance  would 
also  seem  to  favour  this  idea,  because  it  is  therein  stated  expressly 
to  be  an  acquittance  and  discharge  "from  every  manner  of  amount;" 
so  that  no  more  should  be  claimed  thereafter  on  account  of  the  same 
from  Abraham,  let  the  amount  thereof  be  what  it  might,  either  more 
or  less;  showing  also,  perhaps,  that  each  had  agreed  to  take  the 
risk  of  any  loss  that  might  accrue  on  account  of  the  true  sum  dif- 
fering thereafter  materially  from  the  one  so  agreed  on.  Next  are 
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the  circumstances  given  in  evidence  of  the  value  of  William's  in- 
terest in  the  real  estate;  being  at  that  time  from  seven  to  nine  hun- 
dred dollars;  of  his  having  resided  from  before  the  death  of  his 
father  until  then,  in  the  state  of  Kentucky;  of  Abraham's  being,  at 
the  time,  an  occupant  of  the  estate,  and  consequently  knowing  the 
value  of  it  well,  though  he  most  probably  could  not  and  did  not  know 
the  real  value  of  the  personal  estate.  Now  suppose  all  these  cir- 
cumstances to  be  true,  and  that  it  had  been  proved,  without  more 
being  disclosed,  that  William  had  agreed,  for  the  200  dollars,  to 
release  all  his  interest  in  the  real  estate  to  Abraham,  would  not  a 
strong  feeling  of  suspicion  be  apt  to  arise,  that  Abraham  had  not 
dealt  fairly  with  him?  So  far,  then,  as  the  circumstances  given  in 
evidence  seem  to  have  any  bearing  on  the  case,  they  go  to  show 
that  the  interest  of  William  in  the  real  estate  could  not  have  been 
the  subject  of  purchase  or  release  at  the  time  of  giving  the  acquit- 
tance, or  if  so,  he  must  have  been  deceived.. 

But  admitting  that  the  circumstances  proved  were  such  as  barely 
to  excite  some  suspicion  that  the  200  dollars  were  given  for  some- 
thing more  than  the  legacy  or  portion  coming  to  William  out  of  the 
personal  estate,  without  any  evidence  whatever  being  given  tending 
to  prove  either  mistake  or  fraud  being  committed  in  the  writing  or 
obtaining  of  the  receipt  or  acquittance;  upon  what  principle  or 
ground  can  it  be  claimed,  that  the  construction  thereof  should  have 
been  left  to  the  jury?  Surely,  without  some  evidence  tending  to 
show  either  mistake  or  fraud  in  this  respect,  it  belonged  to  the  court, 
and  was  its  peculiar  duty,  to  direct  the  jury  in  the  construction 
which  the  law  put  on  the  power  of  attorney  and  the  acquittance; 
and  it  became  the  bounden  duty  of  the  jury,  under  the  oaths  or 
affirmations  taken  by  them,  to  find  their  verdict  in  conformity  to 
the  construction  so  given  by  the  court. 

There  was  certainly  not  the  least  tittle  of  evidence  given  on  the 
trial,  going  to  show,  that  any  thing  more  was  intended  to  be  paid 
for,  by  the  200  dollars,  than  the  legacy,  which  is  described  in  the 
letter  of  attorney  and  acquittance;  but  had  there  been  any  tending 
to  prove  that  William's  interest  in  the  real  estate  was  sold,  and  in- 
tended to  have  been  included  in  the  acquittance,  then  other  questions 
might  have  arisen  of  pretty  serious  import.  For,  as  his  interest  in 
the  real  estate  is  certainly  not  mentioned  in  the  acquittance,  it 
might  have  been  made  a  question,  whether  enough  was  done  by 
the  parties  to  take  the  purchase  out  of  the  statute  of  frauds;  and 
if  so,  whether  the  agreement  on  the  part  of  William  to  sell  such 
interest  had  been  fairly  obtained  or  not:  but  from  the  state  of  the 
evidence,  it  is  manifest,  these  questions  cannot  be  raised,  and  need 
not  be  discussed,  or  decided  here. 

In  respect  to  the  construction  of  releases,  however,  it  may  be 
further  observed,  that  generally,  when  such  an  instrument  contains 
a  particular  recital,  or  words  in  any  other  form,  showing  that  a 
vi. — 3  o 
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specific  object,  duty  or  right  only,  was  intended  by  the  parties  to 
be  embraced,  or  that  it  was  the  moving  cause  for  executing  the 
release,  subsequent  general  words  therein  will  be  qualified  and 
restrained  by  the  previous  particular  recital  or  specification.  Bac. 
Jibr.  tit.  Release,  (K}.  Here  the  legacy  is  mentioned  as  the  spe- 
cific object  of  the  acquittance,  so  that  if  general  words  had  even 
followed,  unless  they  had  been  such  as  to  have  shown  clearly,  be- 
yond all  doubt,  that  more  was  intended  to  be  included  by  using 
the  word  "  legacy,"  than  what  is  contained  in  it,  according  to  its 
usual  and  technical  import,  and  likewise,  what  that  was,  which 
was  so  intended  to  be  embraced  besides  the  legacy,  it  could  not 
have  availed  the  defendants  below,  or  have  changed  the  construc- 
tion put  on  the  acquittance  by  the  court.  There  is  also,  another 
rule,  which  prevails  to  some  extent,  and  is  not  to  be  overlooked 
altogether,  in  the  exposition  of  deeds,  which  seems  to  militate 
against  the  construction  contended  for  by  them.  Here  the  acquit- 
tance, in  order  to  answer  the  purpose  of  the  defendants  below, 
must  either  be  regarded  as  a  release  enlarging  the  estate  of  Abra- 
ham in  the  real  estate,  who  was  the  lessee  of  it,  at  the  time,  for  a 
term  of  years,  or  as  a  deed  conveying  William's  interest  therein  to 
him,  in  the  premises  of  which,  the  legacy  coming  to  William  under 
the  will  from  the  executor,  is  all  that  is  mentioned;  and  it  being 
the  proper  office  of  the  premises  in  every  deed  of  the  kind,  to  de- 
scribe with  reasonable  certainty  the  thing  intended  to  be  conveyed, 
the  granting  part  of  the  deed  is,  therefore,  not  to  be  extended  beyond 
the  legacy.  In  regard  to  this  rule,  it  has  been  said,  if  the  thing 
granted  be  only  in  the  habendum,  and  not  in  the  premises  of  the 
deed,  the  deed  will  not  pass  it;  but  Mr.  Preston  seems  to  think  this 
proposition  too  general.  See  Preston's  Shep.  Touch.  76. 

Then  as  respects  the  statute  of  limitations  being  a  bar  to  the 
recovery  of  the  plaintiffs  below,  which  is  the  third  question.  The 
statute  cannot  be  considered  under  the  circumstances  of  this  case, 
as  having  commenced  running  before  the  expiration  of  the  term  in 
the  lease,  taken  by  Abraham,  of  the  testator  in  his  lifetime;  which 
did  not  expire  until  the  1st  of  April  1817.  But  the  writ  of  eject- 
ment here  being  sued  out  in  April  1836,  the  action  was,  therefore, 
commenced  nearly  two  years  before  the  twenty-one  years,  the  time 
required  by  the  statute,  had  run.  Until  the  1st  of  April  1817, 
Abraham  was  entitled  to  the  possession  of  William's  interest  in  the 
real  estate  under  the  lease,  and  his  holding  it  to  that  time,  was, 
therefore,  perfectly  consistent  with  William's  claim  to  it.  And, 
although  the  partition  made  of  the  estate,  between  Abraham  and 
one  of  the  other  devisees  thereof  in  1814,  was  altogether  repugnant 
and  incompatible  with  William's  right  in  it,  yet  it  does  not  appear, 
that  he  had  any  knowledge  of  it  whatever;  and  the  disclaimer  of 
the  tenant  cannot  affect  the  right  of  the  lessor  or  his  assignee,  so 
as  to  render  the  possession  of  the  former,  adverse  to  the  right  of  the 
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latter,  until  he  has  notice  of  it,  and  acquiesces  in  it.  We  are,  there- 
fore, of  opinion,  that  none  of  the  errors  assigned  have  been  sus- 
tained. 

Judgment  affirmed. 


Cook  against  Miller. 

A  witness  is  not  incompetent  to  testify  as  to  the  character  of  another  witness,  because 
he  has  prejudices  against  him ;  and  to  reject  the  witness  on  this  ground,  is  error. 

ERROR  to  the  common  pleas  of  Crawford  county. 

George  Cook  against  Alexander  L.  Miller.  Upon  the  trial  of 
this  cause,  John  Depue  was  called  as  a  witness,  by  the  plaintiff. 
Several  witnesses  were  subsequently  called  to  prove  that  his  char- 
acter was  bad,  and  that  he  was  unworthy  of  credit.  The  defendant 
then  called  Doctor  Philip  Spencer,  who,  upon  being  called  to  the 
bar,  said,  "  I  think  I  ought  not  to  be  called  upon  to  testify  as  to 
the  character  of  Depue;  I  have  had  contests  at  law  with  him;  I 
may  have  prejudices;  I  have  known  him  for  more  than  seven 
years;  seven  years  since  I  came  to  the  county;  he  lived  here  before 
I  came."  Whereupon  the  court  rejected  the  witness,  as  incom- 
petent to  testify,  and,  at  the  instance  of  defendant,  sealed  a  bill  of 
exceptions. 

Galbreath,  for  plaintiff  in  error. 

Church,  contra,  cited  Peters' s  C.  C.  322;  11  Serg.  8?  Rawle  373; 
Ibid.  451. 

PER  CURIAM. — The  exclusion  of  the  witness  on  his  own  chal- 
lenge, was  manifestly  wrong.  His  testimony  was  not  secondary 
to  witnesses  who  knew  the  quality  of  the  character  to  be  impeach- 
ed or  sustained  no  better,  though  they  may  have  been  less  suscep- 
tible of  the  influence  of  prejudice  in  regard  to  it.  It  was  the 
business  of  the  jury  to  judge  how  far  the  prejudices  of  the  witness 
might  detract  from  his  credibility,  and  to  make  the  proper  allow- 
ance ;  for  on  any  other  principle,  a  witness  of  inferior  character 
would  be  incompetent,  while  another  of  superior  character  could 
be  found.  But  who  is  to  judge  of  the  relative  degrees  of  character, 
if  not  the  jury?  Witnesses  were  examined  here  to  inform  the  jury 
of  the  very  fact  of  character;  and  to  permit  the  court  to  determine 
the  degree  of  their  relative  credibility,  would  be  a  petitio  principii 
that  would  subvert  the  very  trial  by  jury. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Smith  against  Barker. 

A  surety  in  an  insolvent  bond  is  not  released  from  liability  upon  it,  by  the  convic- 
tion and  sentence  to  imprisonment  of  the  principal  for  a  criminal  offence,  before  the 
condition  of  the  bond  is  broken. 

ERROR  to  the  common  pleas  of  Allegheny  county. 

J.  H.  Smith  against  Henry  Barker.  Henry  Richards  gave  an 
insolvent  bond  with  the  defendant,  Barker,  as  his  surety  in  the 
usual  form,  conditioned  for  his  appearance,  on  the  28th  of  October, 
to  take  the  benefit  of  the  insolvent  laws.  On  the  7th  of  October, 
Richards  was  convicted  of  larceny,  and  sentenced  to  imprisonment 
for  one  year  in  the  Western  Penitentiary. 

This  was  an  action  upon  the  insolvent  bond,  and  the  question 
was,  whether  the  surety  was  released  from  liability,  by  the  convic- 
tion and  sentence  of  his  principal,  rendering  performance  of  the 
condition  impossible. 

The  court  below  was  of  opinion  that  the  plaintiff  was  not  enti- 
tled to  recover. 

M' Candles.?,  for  plaintiff  in  error,  cited  7  Term  Hep.  226;  5 
Vin.  Mr.  250,  tit.  Condition;  1  Bac.  Mr.  677,  8,  9;  Ing.  on 
In.  31. 

Livingston,  contra,  cited  Pow.  on  Con.  264-5;  1  Bac.  Mr. 
651,  tit.  Condition;  6  Term  Rep.  247;  4  Burr.  2034;  7  Term 
Rep.  517;  6  Term  Rep.  50;  1  Tidd's  Prac.  327;  4  Watts  69;  2 
Rawle  163;  1  Doug.  43. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Were  the  security  given  on  an  insolvent's  bond 
analogous  to  special  bail,  the  authorities  cited  might  prove  that  the 
court,  on  application,  would  enter  an  exoneretur  where  the  princi- 
pal was  imprisoned,  under  conviction  and  sentence.  But  even 
there,  it  is  the  duty  of  the  party  to  have  the  exoneretur  entered  in 
due  season.  This  was  not  done  here,  nor  do  I  know  of  any  power 
in  the  court  of  common  pleas  to  do  it.  But  the  nature  of  the  bond 
given  by  an  insolvent,  to  appear  and  take  the  benefit  of  the  insol- 
vent laws,  is  different  from  the  undertaking  by  special  bail.  It 
was  so  held  by  this  court,  in  Kelly  v.  Stepney,  4  Watts  69,  where 
the  decision  was,  that  the  surrender  of  the  principal  in  an  insol- 
vent's bond,  before  the  day  of  appearance,  would  not  discharge 
the  surety.  The  party  who  undertakes  for  the  performance  by  the 
principal,  says  Chief  Justice  Gibson,  in  delivering  the  opinion  of 
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the  court,  "  is  but  a  surety,  and  not  bail,  in  the  proper  sense  of  the 
word."  The  rules  of  law,  therefore,  relating  to  the  cases  of  special 
bail,  do  not  apply  to  the  present  case,  but  those  that  govern  ordi- 
nary bonds,  with  surety  for  the  performance  of  a  certain  act.  And 
here  it  is  long  settled,  that  the  obligor  is  excused  if  the  perform- 
ance of  the  condition  becomes  afterwards  impossible,  by  the  act  of 
God,  or  the  acts  of  the  law;  but  if,  by  the  act  of  the  party  himself, 
the  condition  is  broken.  It  is  urged,  that  the  performance  in  this 
case  has  become  impossible  by  the  act  of  the  law,  namely,  the 
sentence  of  the  court,  on  the  conviction  for  larceny,  by  which  the 
principal  was  confined  in  prison,  and  did  not  appear,  to  comply 
with  the  requisitions  of  the  acts  of  assembly.  The  act  of  law, 
however,  which  excuses  is  that  which  subsequently  obliges  the 
party  to  do  or  to  omit  a  certain  thing,  leaving  him  no  option.  It 
was  not  the  law  which  compelled  the  commission  of  the  offence  in 
this  instance;  on  the  contrary,  it  forbade  it.  It  was  at  the  option 
of  the  party  to  commit  the  crime  or  to  refrain;  and  the  sentence  is 
no  more  than  the  necessary  consequence  flowing  from  his  own  act. 
Were  it  permitted  in  this  way  to  escape  the  performance,  it  would 
hold  out  a  temptation  to  commit  offences,  in  order  to  relieve  sure- 
ties, and  withhold  property  from  creditors.  And,  indeed,  if  the 
principle  applies  in  a  criminal  case,  it  ought  to  hold  in  a  civil  case, 
and  then  a  debtor  who  had  given  various  bonds  to  take  the  benefit 
of  the  insolvent  laws,  by  procuring  imprisonment  on  one  execution 
in  another  county,  might  escape  them  all,  and  prevent  his  creditors 
from  receiving  a  cession  of  his  property. 

Judgment  reversed,  and  judgment  for  plaintiff  on  the  case  stated. 


Young  against  Glendenning. 

A  parol  gift  of  land  by  a  father  to  a  child,  accompanied  by  permanent  improvements, 
gives  an  indefeasible  title  to  have  the  contract  executed.  A  compensation  for  improve- 
ments by  perception  of  profits,  is  not  a  bar  to  specific  performance  of  a  gift. 

ERROR  to  the  common  pleas  of  Mercer  county. 

Robert  Glendenning  against  John  Young.  Ejectment  for  one 
hundred  acres  of  land.  The  title  had  been  in  the  plaintiff,  and  the 
defendant  alleged  that  he  had  made  a  parol  gift  of  the  land  to  him. 
Much  evidence  was  given  on  the  subject,  but  the  only  question  of 
law  raised  in  this  court,  was  as  to  the  opinion  of  the  court  thus 
expressed  to  the  jury:  "if  you  are  satisfied  from  the  evidence,  that 
the  plaintiff  made  a  parol  gift  of  the  land  to  Mrs  Young,  and  pos- 
session was  taken  in  pursuance  of  the  gift,  and  valuable  improve- 
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ments  made,  and  that  Young  has  not  been  fully  compensated,  then 
your  verdict  will  be  for  the  defendant." 
This  opinion  was  assigned  for  error. 

Holstein,  for  plaintiff  in  error. 

Pearson,  for  defendant  in  error,  cited  3  Penns.  Rep.  362;  5 
Watts  146;  2  Whart.  Rep.  387,  390;  1  Johns.  Ch.  273;  13  Johns. 
297;  3  Watts  253;  1  Johns.  Ch.  293. 

PER  CURIAM.  The  direction  was,  that  compensation  for  im- 
provements by  perception  of  profits,  may  be  a  bar  to  specific  per- 
formance of  a  gift.  On  that  ground,  the  equitable  title  would 
always  be  defeasible,  for  a  time  must  come,  when  compensation 
will  be  complete;  and  the  right  of  the  donee  would  depend  on  the 
time  when  he  called  for  the  conveyance.  Nor  would  equity  be 
bound  to  help  him  to  it,  though  called  for  at  the  earliest  period,  as 
it  would  be  sufficient  to  protect  his  possession,  till  satisfaction  should 
be  had  from  the  land.  But  whatever  room  for  objection  to  specific 
performance,  there  might  originally  have  been,  there  is  no  rule  of 
equity  better  established,  than  that  encouragement  to  go  on  with 
improvements  under  an  expectation  of  a  conveyance,  is  a  ground 
to  disappoint  the  deceiver,  by  compelling  him  to  realize  the  expec- 
tations he  has  raised.  Compensation  is  the  opposite  of  performance, 
and  so  treated  by  Lord  Alvanley,  in  Forster  v.  Hales,  3  Ves.  713, 
who,  in  objecting  to  the  original  course  of  the  court,  thought 
that  compensation,  instead  of  execution,  ought  to  have  been 
the  redress  in  all  cases.  Slight  and  temporary  erections  for  the 
tenant's  own  convenience,  doubtless  give  no  equity;  but  perma- 
nent improvements  give  an  indefeasible  title  to  have  the  contract 
executed. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Stephens  against  Cowan. 

If  a  judgment  be  rendered  by  mistake  for  the  plaintiff,  upon  a  case  stated  for  the 
opinion  of  the  court,  it  is  coni[>etei)t,  before  writ  of  error  issues,  for  the  court  to  cor- 
rect the  mistake  by  entering  judgment  for  the  defendant. 

A  warrant  for  land  "  in  the  county  of  Northumberland  or  Huntingdon,"  executed  by 
the  deputy  of  Westmoreland,  upon  land  in  his  county,  and  a  patent  granted  to  the 
warrantee,  vests  in  him  a  good  title. 

ERROR  to  the  common  pleas  of  Indiana  county. 

Thomas  Stephens  against  Samuel  Cowan  and  James  C.  Fisher. 
Ejectment  for  a  tract  of  land,  in  which  the  jury  found  the  follow- 
ing special  verdict. 

In  1827,  John  Hamilton  entered  on  the  lands  in  dispute,  built  a 
house,  and  cleared  about  fourteen  acres,  which  he  has  kept  in  pos- 
session by  his  own  residence  with  his  family,  or  by  his  tenants  ever 
since.  By  virtue  of  his  improvement,  he  claimed  and  occupied 
the  whole  of  the  lands  embraced  in  the  survey  hereafter  mentioned. 
The  lines  around  the  tract  were  marked  on  the  ground,  when 
Hamilton  entered  on  the  land.  He  deadened  timber,  and  cleared 
some  ground  on  the  fifty  acres  now  in  dispute,  and  which  lies  about 
sixty  rods  from  his  house.  Being  in  possession,  he  sold  fifty  acres 
of  the  tract  to  Thomas  Stephens,  the  plaintiff,  on  the  3d  of  Decem- 
ber 1831,  as  per  writing  herewith  shown,  and  which  is  made  a 
part  of  this  case,  under  which  the  plaintiff  went  into  possession, 
and  had  done  considerable  work,  by  grubbing,  chopping,  picking 
brush,  £.c.  Hamilton  paid  the  taxes  for  the  whole  tract,  until  he 
sold  the  fifty  acres  to  Stephens.  In  1834,  Cowan  had  about  five 
acres  cleared  within  his  improvement. 

Samuel  Cowan,  one  of  the  defendants,  entered  on  the  land  on  or 
about  the  1st  of  April  1834,  and  whilst  he  was  erecting  his  house, 
and  standing  on  the  building,  the  plaintiff  went  to  him  and  gave 
him  notice  in  writing  of  his  claim,  of  which  a  copy  is  hereto  an- 
nexed, and  made  part  of  this  case.  The  cabin  or  house  built  by 
Cowan,  the  defendant,  is  at  the  place  and  on  the  ground  where 
Stephens  made  his  clearing. 

The  defendants  resist  the  plaintiff's  claim  by  virtue  of  a  warrant 
of  the  3d  of  May  1793,  to  "John  Hendrick  for  four  hundred  acres, 
adjoining  land  granted  the  same  day  to  John  Long,  and  in  the 
county  of  Northumberland  or  Huntingdon,"  directed  to  the  sur- 
veyor general. 

A  survey  of  this  warrant  was  made  on  the  28th  of  November 
1794,  by  James  Ross,  a  deputy  surveyor  for  Westmoreland  county, 
containing  four  hundred  and  sixty-two  acres  and  forty-three 
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perches,  embracing  the  whole  tract  on  which  Hamilton  settled, 
which  was  returned  into  the  surveyor  general's  office,  on  the  9th  of 
June  1795. 

On  the  3d  of  October  1800,  a  patent  for  the  said  land  was  granted 
to  James  C.  Fisher,  who  in  this  case  is  made  co-defendant,  for  the 
land  so  surveyed. 

The  land  in  question  was  in  Westmoreland  county,  and  never 
was  within  the  limits  of  Huntingdon  or  Northumberland  counties, 
and  is  eight  or  ten  miles  from  the  lines  of  either  of  said  counties. 

If  the  said  warrant,  survey  and  patent,  vest  the  title  to  the  said 
lands,  in  James  C.  Fisher,  then  judgment  is  to  be  rendered  for  the 
defendants,  otherwise  for  the  plaintiff,  with  six  cents  damages  and 
costs. 

This  special  case  was  filed  of  record,  on  the  2d  of  October  1835, 
and  on  the  same  day,  judgment  was  rendered  for  the  plaintiff  on 
the  case  stated. 

The  court  rose  on  the  3d  day  of  October  1835. 

A  paper,  of  which  the  following  is  a  copy,  was  afterwards  filed 
of  record. 

Ebensburgh,  October  7th  1835. — Dear  Sir: — In  entering  judg- 
ment on  the  case,  stated  by  Messrs  Alexander  &  Stanard,  I  have 
supposed  the  patentee,  D  Fisher,  was  the  plaintiff.  This  error 
you  will  set  right  by  entering  the  judgment  for  defendants. 

Your  friend,  JOHN  YOUNG. 

Richard  B.  M'Cabe,  Prothonotary,  Indiana. 

The  entries  on  the  docket  so  far  as  material  to  the  present  mat- 
ter are — on  the  continuance  docket. 

On  the  1st  of  October  1835,  special  case  stated,  judgment  for 
plaintiff  thereon.  By  a  note  from  the  president  of  the  court,  placed 
on  file  this  judgment  for  defendants.  On  the  31st  of  December 
1835,  on  motion  of  Mr  Stanard,  rule  on  the  plaintiff  to  show  cause 
why  the  judgment  for  plaintiff  in  this  cause  should  not  be  stricken 
out,  and  judgment  entered  for  defendant;  same  day  on  hearing 
counsel,  rule  made  absolute,  and  judgment  directed  to  be  entered 
for  defendants. 

Errors  assigned. 

1st.  That  the  president  of  the  court  after  its  adjournment,  and 
without  consultation  with  the  other  judges  of  the  court,  had  no 
authority  to  direct  the  judgment  of  the  court  to  be  altered,  and  a 
..different  one  to  be  entered. 

2d.  That  the  rule  to  show  cause  why  the  judgment  should  not 
be  stricken  out,  was  illegal  and  erroneous. 

3d.  That  the  judgment  ought,  on  the  law  and  the  merits,  to  have 
.been  for  the  plaintiff,  because  the  survey  and  patent  were  illegal, 
;and  gave  no  title  to  the  land  in  question  claimed  by  defendants. 

Alexander,  for  plaintiff  in  error,  upon  the  first  and  second  errors 
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assigned,  cited  2  Watts  379.  On  the  3d  error,  sect.  15  of  the  Act 
0/17S5,  Stroud.  Purd.  614;  sect.  6  of  the  Act  of  1792,  Ibid.  690; 
2  ^Fc///5  288. 


Stanard,  contra,  cited  1  Peters1  s  C.  C.  91;  3  Binn.  26;  2  Yeates 
14S. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  It  is  doubtless  true,  that  after  the  end  of  the  term 
in  which  the  court  has  rendered  judgment  upon  a  case  stated  on  a 
special  or  general  verdict,  from  which  an  appeal  may  be  taken  by 
writ  of  error,  or  otherwise,  it  cannot  alter  or  change  it,  with  a 
view  to  correct  what  the  court  upon  further  reflection  may  consi- 
der an  error  therein.  But  it  would  be  going  too  far,  to  say,  that 
such  court  may  not  afterwards,  before  any  proceeding  has  been 
had  upon  the  judgment,  correct  a  mere  mistake  that  has  arisen  in 
entering  it  differently  from  what  was  intended,  and  perhaps,  di- 
rected. Whenever  there  is  something  to  correct  the  mistake  by, 
as  for  instance,  the  notes  of  the  presiding  judge,  no  danger  need  be 
apprehended  from  doing  so:  and  the  general  rule  on  this  subject, 
as  well  as  the  reason  of  the  thing,  would  seem  to  justify  it.  Here, 
it  would  seem,  that  the  design  of  the  court  was,  to  enter  judgment 
for  the  patentee,  believing  him,  at  the  moment,  to  be  the  plaintiff, 
when  in  fact,  he  was  the  defendant,  and  under  this  misapprehen- 
sion entered  the  judgment  for  the  plaintiff.  But  the  presiding 
judge,  on  his  way,  returning  home  from  the  court,  after  the  end 
of  the  term,  discovered  his  mistake  in  having  directed  the  judg- 
ment to  be  entered  for  the  plaintiff,  instead  of  the  defendant,  and 
thereupon,  by  a  note  to  the  clerk  of  the  court,  directed  it  to  be 
corrected,  which  was  accordingly  done. 

But  admitting  this  to  have  been  wrong,  still  it  cannot  avail  the 
plaintiff  in  error,  if  the  defendant  below  was  entitled  to  have  the 
judgment  of  the  court  rendered  in  his  favour  upon  the  case  as 
stated;  for  it  is  the  duty  of  this  court,  when  they  reverse  the  judg- 
ment of  the  court  below,  given  either  upon  a  case  stated,  or  a  spe- 
cial, or  general  verdict  that  is  good,  upon  a  writ  of  error  taken  out, 
by  either  the  plaintiff  or  the  defendant  below,  to  give  such  judg- 
ment as  the  court  below  ought  to  have  given.  Gildart  v.  Glad- 
ston,  12  East  668;  Slocumb's  Case,  Cro.  Car.  442;  Butcher  v. 
Porter,  Cro.  Jac.  400-1;  S.  C.  Cart  hew  242;  Anonymous,  1  Salk. 
401;  S.  C.  7  Mod.  2,  3;  Bret  v.  Bagill,  Comb.  398;  9  Tin.  Jlbr. 
579,  tit.  Error,  pi.  \,p.  580,  pi.  8;  2  Tidd's  Prac.  1237-S;  Com- 
monwealth v.  Ellis,  11  Mass.  466.  These  authorities  go  to  show 
clearly,  that  whether  the  writ  of  error  be  sued  out  by  the  plaintiff 
or  the  defendant  below,  the  court  of  error  ought  in  all  cases  to 
give  the  same  judgment,  which  the  court  below  ought  to  have 
rendered;  thus  showing,  likewise,  that  the  distinction  taken  in 
Baker  v.  Lade,  Cart  hew  254;  and  Parker  v.  Harris,  1  Salk.  262  ; 
vi.  —  3  P 
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Philips  v.  Bury,  1  Ld.  Raym.  10;  and  recognized  by  Sergeant 
Williams,  2  Sound.  Rep.  101,  w  and k  in  notes;  King  v.  Amery, 
1  Jinstr.  178;  Mellor  v.  Moore,  1  Bos.  $  Pull.  30;  Pangburn  v. 
Ramsay,  11  Johns.  Rep.  141;  Swearingham  v.  Pendleton,  4  Serg. 
Si"  Rcnvtc,  389.  Where  it  is  laid  down,  that  if  judgment  be  given 
for  the  plaintiff,  and  the  defendant  bring  a  writ  of  error,  upon 
which  the  judgment  is  reversed,  the  judgment  shall  be  merely  to 
reverse  the  former  judgment,  because,  as  is  there  said,  the  writ  is 
brought  only  to  be  eased  and  discharged  from  the  judgment:  but 
if  judgment  be  given  for  the  defendant,  and  the  plaintiff  bring  a 
writ  of  error,  the  judgment  shall  not  only  be  reversed,  but  the  court 
shall  give  such  judgment  as  the  court  below  should  have  given; 
for  the  writ  of  error,  as  it  is  there  alleged,  is  to  revise  the  first 
cause,  and  to  recover  what  he  ought  to  have  recovered  in  the  first 
suit.  But  this  reason  is  far  from  being  satisfactory,  because  not 
well  founded;  for,  if  we  refer  to  the  form  and  tenor  of  the  writ  of 
error,  setting  forth  the  authority  and  duty  to  be  exercised  and  per- 
formed under  it,  it  will  be  seen,  that  they  are  the  same,  whether 
the  writ  be  taken  out  by  the  defendant  or  the  plaintiff  below ;  and 
that  it  is,  in  short,  in  either  case,  a  commission  giving  to  the  judges 
of  the  court  of  error  an  authority,  and  at  the  same  time  requiring 
them  to  correct  the  error  therein  complained  of,  and  to  do  speedy 
justice  to  the  parties:  or  as  is  said  in  7  Mod.  3,  the  judges  "  are  to 
reform  as  well  as  to  affirm  or  reverse.'3  Besides  the  circumstance 
of  there  being  nothing  in  the  writ  of  error  to  warrant  the  distinction, 
it  is  perfectly  evident,  that  to  reverse  the  judgment  merely  upon 
the  defendant's  writ  of  error,  without  giving  such  judgment  as  the 
court  below  should  have  given,  would  in  many  cases  neither  be 
correcting  the  error  fully,  nor  doing  speedy  justice  to  the  parties, 
as  is  required  by  the  writ,  and  enjoined  by  the  constitution  of  the 
state,  which  requires  that  justice  shall  be  administered  without 
delay. 

The  important  question,  therefore,  to  be  decided  here,  is,  are 
the  facts,  as  set  forth  in  the  case  stated,  sufficient  to  entitle  the  plain- 
tiff in  error  to  recover  the  land  in  question?  It  seems  to  be  ad- 
mitted, that  if  the  survey  made  and  returned  upon  the  warrant 
granted  to  John  Hendrick,  under  which  the  defendant  claims,  be 
good,  that  the  plaintiff  cannot  recover:  and,  indeed,  it  is  very  clear, 
that  unless  this  survey  be  wholly  void,  the  plaintiff  has  not  even 
the  colour  of  title.  The  objection  made  to  the  survey  is,  that  it 
was  made  upon  land  lying  in  Westmoreland  county,  and  not  upon 
land  in  Northumberland  or  Huntingdon  county,  according  to  the 
call  of  the  warrant.  In  support  of  this,  the  15th  sect,  of  the  act  of 
8th  of  April  1785,  Purd.  Dig.  614;  and  the  Gth  sect,  of  the  act  of 
the  3d  of  April  1792,  Purd.  Dig.  619,  are  relied  on.  By  these 
sections,  it  is  enacted,  that  in  making  any  survey,  by  any  deputy 
surveyor,  he  shall  not  go  out  of  his  proper  district  to  perform  the 
same,  and  every  survey  made  by  any  deputy  surveyor  without 
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his  proper  district  shall  be  void  and  of  no  effect.  Now,  admitting 
these  sections  to  be  applicable  to  land  lying,  as  the  land  here  does, 
within  the  purchase  of  1768,  though  it  has  been  said  to  have  been 
ruled  otherwise,  the  survey  was  not  made  by  a  deputy  surveyor 
without  his  district,  which  is  the  thing  that  is  prohibited  by  those 
sections.  The  survey  in  this  case,  appears  to  have  been  made  by 
the  deputy  surveyor  of  Westmoreland  county,  upon  land  lying 
within  that  county  at  the  time,  which  was  clearly  within  his  dis- 
trict, and  therefore,  does  not  come  within  the  prohibition  contained 
in  the  sections  of  the  acts  cited.  It  was  certainly  competent  for 
the  surveyor-general,  upon  being  informed  by  the  holder  of  the 
warrant  here,  that  the  land  which  he  wished  to  have  surveyed 
under  it,  lay  in  Westmoreland  county,  to  have  directed  it  to  his 
deputy  in  that  county,  and  if  a  survey  had  been  accordingly  made 
by  such  deputy,  it  scarcely  can  be  doubted,  but  it  would  have  been 
good.  Now  for  aught  that  appears  to  the  contrary,  the  survey 
here,  may  have  been  made  by  the  deputy  surveyor  of  Westmore- 
land county,  under  such  an  authority,  written  upon  the  copy  of 
the  warrant  put  into  his  hands,  which  has  not  been  produced. 
And  after  an  acquiescence  for  upwards  of  thirty  years  on  the  part 
of  every  body,  in  the  survey  as  made  and  returned  here,  it  ought 
to  be  presumed,  on  account  of  the  public  peace  and  security  of 
titles  to  real  estate,  that  it  was  rightly  made.  In  Bellas  v.  Levan, 
4  Watts  294,  this  court  held,  that  such  an  acquiescence  for  up- 
wards of  twenty  years  in  a  survey  returned,  purporting  to  have 
been  made  by  the  deputy  surveyor,  going  on  the  ground  as  re- 
quired by  law,  could  not  be  gainsaid,  and  that  the  presumption 
of  law  arising  therefrom,  that  it  was  rightly  made,  was  conclusive. 
But  supposing  it  were  not,  the  acceptance  of  the  survey  from  him, 
by  the  surveyor-general,  may  well  be  considered  as  equivalent 
thereto.  Omnis  ralihahitio  retrotrahiti'r  et  mandate  priore 
equiperatur. 

And  at  most,  it  is  only  in  effect,  shifting  the  location  of  the  war- 
rant from  the  land  mentioned  therein,  as  lying  in  one  county,  to 
land  lying  in  a  different  county,  which  in  principle  cannot  be  ma- 
terially different  from  shifting  a  warrant  from  land  described  in  it, 
as  lying  in  a  certain  township,  to  land  lying  in  another  township 
of  the  same  county,  which  has  been  every  day's  practice,  and  held 
good.  This  indulgence  seems  to  have  been  conceded  at  all  times 
by  the  state,  to  the  holders  or  owners  of  land  warrants;  and,  indeed, 
it  has  been  the  only  means  of  redress,  to  which  the  owner  of  a 
warrant  taken  out  for  land,  which  happened  to  be  previously  ap- 
propriated, could  resort. 

Judgment  affirmed. 
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Collum  against  Andrews. 

In  trespass  to  real  property,  if  the  declaration  does  not  state  the  name  or  abuttals  of 
the  close,  &c.,  with  such  precision  as  to  avoid  the  possibility  of  the  defendant  having 
a  close  in  the  same  county  of  a  similar  description,  and  the  defendant  has  pleaded 
liberum  tenementum,  without  describing  the  close,  the  plaintiff  should  new  assign  find 
not  take  issue  on  the  plea. 

An  omission  to  perfect  the  pleadings  is  a  tacit  agreement  to  waive  matters  of  form 
and  try  the  cause  on  its  merits. 

ERROR  to  the  common  pleas  of  Crawford  county. 

Robert  Andrews  against  John  Collum.  Trespass.  Plaintiff  de- 
clares, "  for  that,  whereas,  heretofore,  to  wit,  on  the  1st  day  of 
April  1834,  and  at  divers  times,  between  the  bringing  of  this  suit 
and  the  day  aforesaid,  with  force  and  arms,  &c.,  at  the  county 
aforesaid,  he,  the  said  John,  the  close  of  him,  the  said  Robert,  did 
break  and  broke  down  and  prostrated  the  rails  and  fences  of  him, 
the  said  Robert,  then  and  there  lately  entered,  &c.,  &c." 

Plea,  liberum  tenementum. 

The  defendant  made  the  following  points,  upon  which  he  re- 
quested the  court  to  charge  the  jury. 

1.  That  unless  Andrews  had  an  actual  possession  of  the  land  at 
the  time  that  Collum  made  his  alleged  entry,  this  action  cannot  be 
maintained. 

2.  That  if  there  was  an  outstanding  equity  in  Andrews,  it  would 
not  be  sufficient  to  enable  him  to  maintain  this  action,  if  they  be- 
lieved that  Collum  entered  imder  colour  of  title,  the  land  being 
vacant  at  the  time  of  entry  made. 

3.  That  an  entry  into  land,  by  one  having  claim  of  title,  unac- 
companied by  actual  ploughing  and  cultivating  the  soil,  with  other 
acts  evidencing  an  intention  of  taking  possession,  is  not  a  trespass 
in  law. 

4.  That,  admitting  that  Robert  Andrews  and  those  claiming  un- 
der him,  have  an  equitable  interest  in  one  moiety  of  the  tract  of 
land  patented  in  the  name  of  Joseph  Andrews,  yet,  if  there  has 
been  no  survey  and  no  partition  of  their  respective  purparts,  they 
would  hold  as  tenants  in  common,  and  consequently  this  action 
could  not  be  maintained. 

5.  Under  the  issue  in  this  case,  if  the  jury  believe  that  the  de- 
fendant is  seised  of  any  part  of  the  tract,  they  must  find  for  the 
defendant. 

6.  If  the  jury  believe  that  the  deed  from  M'Connel  to  Andrews 
was  executed  without  any,  or  other  than  a  mere  nominal  conside- 
ration, they  must  consider  Andrews  merely  as  the  trustee  of  Dil- 
lon, or  Collum  the  grantee  of  Dillon,  if  they  believe,  from  the  evi- 
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dence,  that  Dillon  satisfied  M'Connel,  on  his  warranty  in  the  deed 
of  the  29th  of  January  1816. 

7.  That  the  plaintiff  cannot  maintain  this  action,  without  an  ac- 
tual survey,  or  a  continued  peaceable  possession,  designated  by 
some  known  boundaries  for  the  term  of  twenty-one  years,  against 
the  person  having  the  legal  title. 

Shippen,  president.  "  This  is  an  action  of  trespass,  quart 
clausnm  fregif,  to  which  defendant's  plea  is  liberum  tenemen- 
tum." 

Defendant's  first  point  is  correct.  Plaintiff  must  show  an  actual 
possession  in  himself,  or  if  he  has  title,  and  no  one  else  in  posses- 
sion, he  is  considered  in  law  as  in  possession,  so  as  to  support  an 
action  of  trespass. 

We  do  not  charge,  as  in  defendant's  second  point,  because  we 
think  plaintiff  has  shown  title  in  himself,  and  the  better  title.  De- 
fendant, in  showing  his  title,  gave  in  evidence,  a  patent  to  Joseph 
Andrews,  April  1803,  for  four  hundred  acres,  which  recites  a  war- 
rant to  Robert  Andrews,  and  a  deed  from  Robert  Andrews  to 
Joseph  Andrews,  dated  the  15th  of  March  1803.  This  deed  was 
recorded  on  the  16th  of  March  1803,  and  is  "in  trust  ior  Robert 
Andrews,  as  to  the  western  two  hundred  acres  of  the  tract,  which 
is  the  land  in  dispute,  on  which  the  trespass  was  committed."  This 
is  a  title  in  Robert  Andrews,  in  writing  by  deed,  recited  in  defend- 
ant's patent,  on  which  his  title  is  founded,  and  which  deed  was 
recorded  before  the  patent  issued. 

This  title,  with  possession  under  it,  for  upwards  of  thirty  years, 
according  to  the  testimony  of  uncontradicted  witnesses,  is  a  good 
legal  title,  and  not  to  be  called  "  a  mere  outstanding  equity." 

In  1814,  the  heirs  of  Joseph  Andrews  sold  their  interest  moiety 
to  A.  Dillon,  telling  him  expressly,  as  proved  by  D.  Andrews,  that 
it  was  for  the  eastern  half  only.  This  is  undisputed. 

In  1816,  Dillon  conveys  to  J.  Collum,  defendant,  two  hundred 
acres,  as  (described  by  mistake,  to  be  the  western  half,  but  he  takes 
possession,  and  holds  what  he  admits  was  intended,)  the  eastern 
half. 

In  1834,  defendant  takes  a  conveyance  from  A.  Dillon  for  the 
whole  tract  of  four  hundred  acres  and  in  June,  takes  down  plain- 
tiff's fence,  and  enters  to  plough  and  sow,  &c.,  without  any  attempt 
to  show  a  possession  in  himself,  or  those  under  whom  he  claims 
for  upwards  of  thirty  years,  over.  This  title,  under  these  uncon- 
tradicted facts,  is  not  sufficient  to  justify  his  entry  into  plaintiff's 
field. 

If  plaintiff  and  defendant  are  tenants  in  common,  of  the  whole 
four  hundred  acres,  then  defendant  would  have  the  right  of  entry, 
and  plaintiff  could  not  recover. 

But  the  original  agreement,  making  settlement,  dated  the  15th  of 
October  1801,  and  recorded  in  1826,  recites  a  survey  made  by  Mr 
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Arthur,  by  a  line  through  the  centre,  north  and  south,  and  that 
Robert  Andrews  was  to  have  the  western  half,  on  which  he  then 
resided. 

This  cause  has  been  tried  on  its  merits,  relative  to  the  trespass 
into  the  field  of  the  plaintiff,  on  the  western  two  hundred  acres, 
where  defendant  sowed  and  reaped  a  crop  of  buckwheat;  we  con- 
sider the  remaining  points  not  applicable  or  not  tenable. 

Errors  assigned. 

1st.  The  court  omitted  to  charge  the  jury  on  the  5th,  6th,  and 
7th  points  proposed. 

2d.  The  court  should  have  charged  affirmatively,  as  proposed  in 
the  5th  point,  viz.  that  if  the  defendant  is  seised  of  any  part  of  the 
tract,  the  jury  must  find  for  him. 

Derrickson,  for  plaintiff  in  error,  cited  1  Chit.  PL  541;  2  Sulk. 
453;  2  Caines's  Rep.  232;  1  Saund.  299. 

Riddle,  contra,  cited  1  Dyer  23;  4  Watts  377. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  case  in  Dyer,  23  b,  seems  to  be  contradicted 
by  the  authorities,  and  the  rule  is  laid  down  by  Mr  Chitty,  1  Chit. 
PI.  606,  that  in  trespass  to  real  property,  if  the  declaration  does 
not  state  the  name  or  abuttals  of  the  close,  &c.,  with  such  precision 
as  to  avoid  the  possibility  of  the  defendant's  having  a  close,  &c., 
in  the  same  parish  of  a  similar  description,  and  the  defendant  has 
pleaded  liberuni  tenement  urn,  without  describing  the  close,  the 
plaintiff  should  new  assign  and  not  take  issue  on  the  plea.  In  the 
present  case,  however,  the  plaintiff  neither  made  a  new  assignment 
nor  took  issue.  The  plea  was  entered  in  short,  and  according  to 
our  usual  loose  practice,  there  was  no  replication  whatever.  The 
parties  went  to  trial  without  one,  and  on  the  trial,  they  would 
seem  to  have  gone  into  evidence  of  their  mutual  claims  to  the  two 
hundred  acres,  of  which  the  plaintiff  showed  his  possession,  the 
other  two  hundred  acres  being  admitted  to  be  the  property  of  the 
defendant.  At  least,  this  appears  to  have  been  the  case,  so  far  as 
we  can  judge  from  the  statement  on  the  subject,  in  the  charge  of 
the  court,  and  we  are  not  furnished  with  the  evidence.  The  court 
says  the  cause  had  been  tried  on  its  merits  relative  to  the  trespass 
into  the  field  of  the  plaintiff,  on  the  western  two  hundred  acres, 
and  where  the  defendant  sowed  and  reaped  a  crop  of  buckwheat. 
Under  these  circumstances,  we  are  of  opinion  that  it  falls  within 
the  doctrine  laid  down  in  Sauerman  v.  Weckerly,  17  Serg.  $•  Rawle 
116,  that  an  omission  to  compel  the  opposite  party  to  perfect  the 
pleadings  beforehand,  ought  to  be  considered,  what  it  is  in  justice 
and  truth,  a  tacit  agreement  to  waive  matters  of  form,  and  try  the 
cause  on  its  merits,  just  as  going  to  trial  on  a  short  plea  is,  accord- 
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ing  to  our  practice,  a  waiver  of  the  right  to  demand  a  plea  in  full 
form.     Carl  v.  Commonwealth,  cited  Ibid. 


Judgment  affirmed. 


Cummins  against  Scott. 

An  action  will  not  lie  by  a  justice  of  the  peace  against  a  person  married  by  himf 
and  another,  for  maliciously  conspiring  together  to  induce  the  said  justice  to  marry 
the  defendant  to  a  minor,  whereby  he  was  subjected  to  a  penhlty  of  50  pounds. 

ERROR  to  the  common  pleas  of  Allegheny  county. 

This  was  an  action  on  the  case  for  a  conspiracy,  and  in  which 
the  plaintiff  filed  the  following  declaration. 

George  Scott  and  Patrick  Baily,  late  of  said  county,  yeomen, 
were  summoned  to  answer  James  Cummins,  of  a  plea  of  trespass 
on  the  case,  and  whereupon  the  said  plaintiff  by  Wilson  M'Cand- 
less,  his  attorney,  complains,  for  that  whereas,  the  said  plaintiff,  on 
the  14th  day  of  June,  A.  D.  1835,  and  before  and  since,  hath  been, 
and  now  is,  one  of  the  justices  of  the  peace,  in  and  for  the  county 
aforesaid,  and  whereas,  on  the  day  and  year  aforesaid,  at  the  county 
aforesaid,  the  said  defendants,  well  knowing  the  minority  of  one 
George  Scott,  and  that  he  was  incapacitated  and  forbidden  by  the 
laws  of  this  commonwealth,  to  contract  and  be  given  in  marriage, 
being  in  his  said  minority,  without  the  consent  of  his  parents,  in 
this  case  had  and  obtained,  and  contriving  and  wickedly  and  mali- 
ciously intending  to  injure,  oppress  and  damnify  the  said  plaintiff, 
and  cause  him  to  forfeit  and  pay  the  penalty  of  50  pounds  here- 
inafter mentioned,  did  conspire,  confederate  and  agree  together,  to 
cause  and  procure,  and  did  in  pursuance  of  such  conspiracy,  con- 
federacy and  agreement,  cause  and  procure  the  said  plaintiff,  in  his 
office  and  capacity  of  justice  of  the  peace  as  aforesaid,  to  unite  and 
join  in  marriage,  the  said  George  Scott,  being  in  his  minority,  and 
without  the  consent  aforesaid,  with  one  Nancy  Cull,  by  falsely, 
wickedly  and  maliciously,  representing  and  declaring  to  him,  the 
said  plaintiff,  that  he,  the  said  George  Scott,  was  of  full  legal  age, 
and  capable  of  contracting  and  being  joined  in  marriage,  aforesaid, 
to  wit,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid;  and 
whereas,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  a 
certain  John  Scott,  a  parent  of  the  said  George  Scott,  the  minor 
aforesaid,  so  joined  and  united  in  marriage,  as  aforesaid,  prosecuted 
out  of  the  district  court  of  Allegheny  county,  to  November  term 
1835,  No.  12,  of  said  term,  his  summons  in  debt  against  the  said 
plaintiff,  to  recover  of  and  from  the  said  plaintiff,  the  sum  of  50 
pounds,  the  penalty  given  to  the  party  aggrieved,  by  the  2d  sect,  of 
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the  act  of  assembly  of  the  14th  of  February  1829-30,  entitled  a 
supplement  to  an  act,  for  the  preventing  of  clandestine  marriages, 
and  on  the  2d  day  of  February  1836,  by  the  verdict  and  judgment 
of  said  court,  to  wit,  at  the  county  aforesaid,  the  said  John  Scott, 
the  parent  of  the  said  minor,  recovered  the  sum  of  1 33  dollars  of 
debt,  the  penalty  aforesaid,  and  also,  the  further  sum  of  150  dollars, 
costs  of  suit,  and  the  said  plaintiff  further  saith,  that  in  addition  to 
the  sums  aforesaid,  he  was  compelled  to  expend,  and  did  expend, 
in  conducting  his  defence  to  the  said  suit,  large  sums  of  money,  to 
wit,  the  sum  of  100  dollars,  arid  has  been  injured  and  put  to  great 
trouble  and  inconvenience,  because  of  the  said  conspiracy  and  agree- 
ment of  the  said  defendants,  the  false,  wicked  and  malicious  repre- 
sentations and  declarations  of  the  said  defendants,  arid  the  writ  in- 
stituted and  money  recovered  from  him,  and  expenses  by  him,  as 
aforesaid,  to  wit,  at  the  county  aforesaid,  to  the  damage  of  the 
said  plaintiff,  400  dollars;  and  therefore,  he  brings  suit.  &c. 

The  court  below  (Dallas,  president)  instructed  the  jury  that  the 
plaintiff  was  not  entitled  to  recover. 

M'Candless,  for  plaintiff'  in  error,  cited  2  Wend.  385;  1  Vent. 
12;  1  Sound.  229,  in  note  4;  1  Com.  Dig.,  Jiciion  on  the  Case 
for  Conspiracy,  SI,  224;  1  Call  250. 

Hamilton  and  Forward,  contra,  cited  14  Serg.  fy  Rawle  288; 
7  Mass.  73;  5  Rawle  120;  2  Sound.  314;  1  Stark.  Rep.  423;  2 
Com.  L.  Rep.  454;  2  Peck.  623;  2  Watts  1. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  said  by  Hawkins,  B,  2,  ch.  23,  sect.  2,  that  a 
naked  lie  is  not  indictable;  and  it  might,  a  fortiori,  seem  that  it  is 
not  actionable  for  the  reason  given,  that  it  is  less  dangerous  when 
unaccompanied  with  a  token  or  device.  It  appears,  however,  that 
the  office  of  tokens  and  devices,  which  are  only  the  indices  of  a 
general  intent  to  defraud,  is  not  to  aggravate  the  turpitude  of  the 
act,  but  to  raise  it  above  the  level  of  a  private  injury,  by  giving  it 
a  public  character;  and  it  seems  to  be  agreed,  that  most  of  the 
wrongs  included  in  the  definition  of  Hawkins,  are  now  redressed 
by  action  only.  3  Chit.  Cr.  Law  994.  But  whatever  be  the  re- 
striction put  on  the  public  remedy,  it  is  certain  that  actions  have 
been  maintained,  from  the  earliest  times,  for  private  wrongs  effected 
indifferently  by  false  tokens  or  fraudulent  representations;  as  is 
shown,  among  other  instances,  by  the  anonymous  case  in  Skinner 
119,  where  the  defendant  responded  in  damages,  for  having  pro- 
cured the  plaintiff  to  marry  him,  by  affirming  himself  to  be  single; 
as  well  as  by  the  familiar  and  more  modern  instances  of  actions, 
for  fraudulently  representing  an  insolvent  trader  to  be  worthy  of 
credit.  The  general  principle  therefore  is,  that  such  an  action  lies; 
subject,  however,  to  the  limitation  put  on  it  in  Vernon  v.  Keys,  12 
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East  632,  that  it  be  for  something  more  than  a  gratuitous  dictum 
about  a  fact  which  the  speaker  was  not  bound  to  disclose,  and  on 
which  it  was  the  folly  of  the  hearer  to  rely.  In  the  case  at  bar,  it 
is  undoubtedly  true,  that  the  damage  sustained,  and  not  the  conspi- 
racy, is  the  substantive  ground  of  the  action — a  principle  which 
makes  it  unimportant,  that  object  was  not  in  fact  to  prejudice  the 
plaintiff — still,  there  is  another,  and  an  insuperable  impediment  in 
his  way.  The  principal,  perhaps  the  only  design  of  the  penalty, 
would  be  prostrated,  were  the  offender  suffered  to  reimburse  him- 
self. Had  no  more  than  compensation  been  intended,  a  power  to 
graduate  it  to  the  injury  would  doubtless  have  been  given;  for  it 
could  not  have  been  supposed  that  the  true  measure  of  it  would 
be  the  same  in  all  cases,  or  that  50  pounds  would  be  adequate  in 
any  case ;  yet  its  adequacy  to  correction,  is  undoubted.  Would  it 
be  so,  if  the  offender  might  harbour  a  thought  of  reimbursement? 
A  possibility  of  it  would  gain  from  him  a  more  ready  compliance 
with  solicitation;  and  that  furnishes  a  decisive  reason  for  precluding 
the  hope  of  it.  To  sustain  his  action  would  induce  more  danger 
of  conspiracy  against  the  parent  than  there  is,  at  present,  of  conspi- 
racy against  the  magistrate.  To  secure  him  from  consequences, 
would  require  no  more  than  a  precautionary  declaration  by  the 
married  couple,  of  freedom  from  adverse  obligation;  for  no  mas- 
ter or  parent  would  sue  for  the  penalty,  were  it  the  ultimate 
effect  of  his  action  to  consign  the  apprentice  or  child  to  a  prison, 
and  thus  even  compensation  would  be  eluded.  The  result  would 
be,  to  give  an  action  to  the  father  against  his  child !  Why  should 
an  offender  have  an  action  for  what  is  his  negligence  as  well  as 
wrong?  The  letter  of  the  statute  is  a  guide  which  cannot  de- 
ceive him,  and  when  he  chooses,  in  preference,  to  follow  the  dic- 
tates of  his  fancy,  he  cannot  complain  that  it  has  misled  him. 
His  coadjutor  is  not  more  culpable  than  he;  and  it  comports  not 
with  the  policy  of  the  law  to  interfere  between  them. 
Judgment  affirmed. 


vi.-3 
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Wigle  against  Wigle. 

An  arrangement  in  writing,  by  which  one,  in  anticipation  of  death,  disposes  of  hi* 
effects,  and  at  the  same  time  delivers  the  possession  of  them,  shall  be  considered  as- 
revoked  by  the  redelivery  of  the  effects:  and  parol  proof  may  be  given  that  there  were 
other  considerations  for  the  execution  of  the  paper,  which  gave  it  the  character  of  a 
contract. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

This  was  a  feigned  issue  to  try  the  validity  of  a  paper  purporting 
to  be  the  last  will  and  testament  of  Daniel  Wigle,  deceased. 

The  plaintiff,  to  sustain  the  issue  on  his  part,  gave  the  following 
testimony: 

Thomas  Hanna,  sworn,  testified:  It  is  my  belief  that  the  name 
is  Daniel  Wigle 's  handwriting.  I  have  seen  him  write  often:  he 
lived  within  eighty  rods  of  my  house  for  twelve  years.  I  am  ac- 
quainted with  his  handwriting:  seen  him  write  his  name  different 
times.  About  a  year  before  the  date  of  this  paper,  saw  him  write 
his  name:  perhaps  it  was  not  so  long.  He  could  read  writing,  and 
was  an  English  scholar.  The  body  of  the  paper,  I  presume,  is  in 
the  handwriting  of  Jacob  Wigle.  Have  frequently  seen  Wigle,  but 
cannot  say  how  long  before  the  date  of  the  writing.  He  lived  four 
miles  from  me  when  he  died.  Some  time  before  he  died  he  came 
past  my  house  and  said  he  had  been  kind  of  driven  from  his  house, 
and  had  a  temporary  residence  at  Mr  Frigg's.  Lived  sometimes 
in  Robbstown,  and  sometimes  at  Frigg's.  I  think  he  lived  at  Frigg's. 
in  June,  July  and  August  of  1835;  I  am  not  certain  as  to  the  time. 
Have  frequently  seen  him  read  writing. 

Alexander  Hanna,  sworn,  testified:  It  is  the  impression  of  my 
mind  that  that  is  his  handwriting.  I  have  frequently  seen  him 
write.  I  believe  it  to  be  his  handwriting.  Have  frequently  seen 
him  write.  Cannot  tell  where  he  lived  when  the  paper  was  written, 
I  saw  him  write  before  and  after  the  paper  was  written.  He  gave 
me  a  receipt  the  winter  before,  or  the  winter  after;  I  gave  the  re- 
ceipt to  my  brother  Thomas.  I  wrote  the  body  of  the  receipt.  He 
had  no  children.  He  had  been  married  twice.  Had  a  wife  at  the 
date  of  the  paper.  Jacob  Wigle  was  his  nephew.  He  died  in  the 
fall  or  beginning  of  the  winter.  Snow  on  the  ground  when  he  died. 

Alleged  will  read  in  the  following  words: 

"May  14,  1835.  I  do  certify  by  these  lines,  that  I  have  left  all 
my  notes  with  Jacob  Wigle,  and  do  certify  by  these,  that  he  shall 
be  the  possessor  of  all,  should  I  be  taken  away  unexpectedly:  as 
witness  my  hand  and  seal.  DANIEL  WIGLE."  [L.  s.] 

The  defendants,  to  maintain  the  issue  on  their  part,  offered  to 
prove  by  witnesses,  that  at  the  time  of  the  execution  of  the  paper 
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alleged  to  be  the  last  will  of  Daniel  Wigle,  the  agreement  of  Daniel 
and  Jacob  was,  that  he,  Jacob,  should  support  Daniel,  during 
his  life,  for  which  he  was  to  get  the  bonds;  also,  that  Jacob  refused 
to  perform  that  agreement,  but  turned  Daniel  out  of  his  house,  and 
gave  him  up  his  bonds,  and  refused  to  support  him;  and  that  this 
paper  was  executed  in  part  of  said  agreement,  and  that  the  bonds 
and  notes  were  in  the  possession  of  the  latter  at  the  time  of  his 
death:  also,  that  the  parties  considered  the  paper  a  nullity. 

To  all  which  parol  testimony  the  plaintiff  objected,  and  the  court 
overruled  the  objection,  and  the  plaintiff  excepted. 

Philip  Weaver,  sworn,  testified:  I  never  heard  J.  Wigle  saying 
any  thing  about  a  will.  I  heard  him  say  that  Daniel  Wigle,  his 
uncle,  was  living  with  him:  that  he  got  drunk:  that  he  would  not 
keep  him  about  him  on  that  account.  Do  not  know  how  long  he 
lived  with  him.  I  think  when  Jacob  Wigle  told  me  so,  Daniel 
Wigle  was  living  at  Frigg's.  This  was  the  summer  before  Daniel 
tiied.  He  died  at  his  home  in  Robbstown. 

George  Swab,  sworn,  testified:  As  we  were  going  from  the  bu- 
rial of  Daniel  Wigle,  Jacob  Wigle  told  me  that  he  had  all  the  old 
man's  writings,  and  had  given  them  up  all,  except  a  few  lines,  and 
he  had  forgotten  them,  or  he  would  have  given  them  along.  He 
said  those  few  lines  were  to  sign  all  his  property  to  him,  Jacob,  but 
they  were  of  no  account;  that  there  was  no  witness  to  them.  He 
said  while  there  was  no  witness  to  it,  he  thought  they  were  of  no 
account;  and  he  told  me  that  he  was  to  maintain  the  old  man,  but 
he  would  not  have  him  about  the  house  for  all  he  was  worth,  the 
way  the  old  man  carried  on  drinking,  and  so  on.  These  few  lines 
was  his  will.  Does  not  know  he  was  to  keep  him.  While  he 
signed  all  to  him,  it  was  for  that.  Had  no  other  conversation  with 
Jacob  Wigle.  He  gave  no  reason  why  he  was  to  keep  him.  It 
was  some  time  in  the  fall:  do  not  know  the  year.  It  is  not  quite 
three  years:  think  it  three  years  against  fall. 

Abraham  Price,  sworn,  testified:  I  heard  Jacob  Wigie  saying, 
directly  after  he  turned  Daniel  Wigle  out$  that  Daniel  came  there 
and  wanted  him  to  keep  him  during  his  life;  and  he  gave  him  his 
bonds  and  notes  to  keep  him  during  his  life :  and  he  said  they  had 
been  writing  a  will,  or  something:  and  then  Daniel  Wigle  went 
away  to  a  neighbour's  house  to  get  signers;  and  when  he  came 
back  he  was  pretty  well  in  liquor,  and  abused  the  house,  and  upset 
a  table,  and  broke  every  thing  that  was  on  it.  And  then  he  gave, 
him  back  his  notes  and  bonds  that  he  had,  and  told  him  to  begone , 
that  he  would  not  have  such  a  man  about  his  house;  he  would  not 
keep  him  for  all  he  was  worth.  Do  not  know  when  he  went  there: 
cannot  tell  the  time  of  the  year.  Have  heard  he  was  there  three  or 
four  days.  It  was  in  1834  or  perhaps  in  1835.  Cannot  say  whe- 
ther it  was  before  or  after  harvest.  Harvest  was  in  July.  Was 
working  on  the  road. 

Samuel  Smith,  sworn,  testified:  About  two  years  ago  I  heard 
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Jacob  Wigle  saying  that  his  uncle  Daniel  was  going  to  live  with 
him:  that  he  was  also  going  to  quit  drinking.  Some  time  after 
that,  a  week  or  ten  days,  he  said  his  uncle  Daniel  had  gone  again ; 
that  he  had  drank  so,  he  could  not  suffer  him  about  the  house :  that 
he  would  not  harbour  a  drunkard  about  his  house  for  all  he  was 
worth.  When  he  had  come  he  agreed  to  quit  the  whiskey :  that 
he  was  going  to  give  him  all  he  had.  Recollect  nothing  about  an 
agreement.  It  seems  to  me  he  said  he  had  his  papers:  that  he  gave 
them  to  him  when  he  was  going  away.  Knew  the  old  man.  He 
was  sober  at  times:  pretty  generally  drunk.  I  have  seen  him  go 
toward  Jacob  Wigle 's:  cannot  say  that  I  saw  him  there.  Live 
from  half  a  mile  to  three  quarters  from  Jacob  Wigle's.  Did  not 
see  Daniel  Wigle  at  Jacob  Wigle's  in  the  spring  of  1835. 

William  M'Kown,  sworn,  testified:  In  the  latter  end  of  May 
1835, 1  was  at  Jacob  Wigle's;  he  stated  to  me,  that  his  uncle  Daniel 
had  come  to  live  with  him,  and  that  he  intended  to  live  with  him 
as  long  as  he  lived;  that  he  had  left  his  home,  in  Robbstown,  stat- 
ing that  the  old  gentleman  had  agreed  to  quit  drinking  and  to  live 
a  sober  life,  and  that  he  had  delivered  into  his  hands,  his  notes  and 
papers,  to  the  amount  of  32  or  3300  dollars,  and  that  he  was  to 
give  them  to  Jacob  Wigle.  Shortly  after  he  told  me  his  uncle 
Daniel  had  gone.  I  asked  him  what  was  the  matter?  Mr  Wigle 
stated  that  he  had  taken  to  drink  again,  and  that  he  could  not  put 
up  with  it,  and  that  he  would  have  to  go;  they  had  some  words; 
the  old  man  said  he  could  go ;  in  the  act  of  going,  Jacob  Wigle 
asked  him  if  he  wanted  his  papers,  he  said  yes,  says  Mr  Wigle,  I 
got  his  papers  and  handed  them  to  him,  and  said,  I  would  not  keep 
you  for  all  you  are  worth,  and  as  much  more ;  said  nothing  about 
any  writing,  that  I  recollect.  It  is  possible  I  might  have  had  other 
conversations.  This  was  in  the  spring  of  1835;  he  died  the  next 
fall,  or  winter. 

John  Rhodes,  sworn,  testified:  Sometime  after  the  old  man  had 
left  Jacob  Wigle,  I  heard  him,  Jacob,  tell,  that  the  had  given  up 
all  the  writings  he  had  belonging  Mr  Wigle,  had  not  the  scratch  of 
a  pen  belonging  to  him,  nor  did  not  want  to  have  any,  nor  he 
would  not  keep  him  for  all  he  was  worth,  or  as  much  more ;  heard 
him  say  nothing  about  the  arrangement  they  had  made,  nor  about 
a  paper  that  was  written  at  the  time.  Never  saw  him  there  after- 
wards. 

Joseph  Stokely,  sworn,  testified :  Daniel  Wigle  was  rather  an  in- 
temperate man.  A  short  time  after  the  death  of  Wigle,  Doctor 
Keiffer  and  myself  found  those  notes  and  bonds  in  her  possession. 
The  old  man  died  sometime  late  in  the  fall  of  1835;  there  was 
enow  on  the  ground. 

Jacob  Everett,  sworn,  testified:  Shortly  after  the  old  man  left 
Jacob  Wigle,  in  a  conversation  with  Jacob  Wigle  and  his  wife, 
they  told  me  that  their  uncle  Daniel  had  came  there;  that  ,heir 
uncle  Daniel  had  willed  something  like  30  or  3300  dollars;  the  old 
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man  had  promised  to  keep  sober;  but  had  no  witness  to  the  writ- 
ings, that  was  made.  A  day  or  two  after  the  old  man  went  away; 
on  his  way  back  some  person  found  him  along  the  river  in  liquor, 
the  person  came  and  told  Jacob  Wigle;  Wigle  told  me  he  went 
down  to  where  the  old  man  lay;  little  way  off  was  a  bottle  stand- 
ing with  some  liquor  in  it.  Wigle  says  he  took  the  bottle,  put  it 
away,  and  brought  the  old  man  to  the  house,  as  well  as  he  could; 
they  had  just  eat  their  supper;  they  sat  the  old  man  some  victuals 
on  the  table;  the  old  man  set  down  and  eat  his  supper;  at  the 
time  he  was  done  he  fell  back  and  kicked  the  table  over,  cut  him- 
self bad,  and  called  out,  it  was  a  black  man  knocked  me  down.  J. 
Wigle  said  you  have  in  your  inside  what  knocked  you  down,  took 
him  to  the  kitchen,  fixed  a  bed  by  the  fire,  and  put  him  in  it,  and 
the  next  morning  he  started,  but  shortly  returned;  cannot  say 
whether  before  or  after  breakfast;  when  he  came  back  Jacob  said 
he  was  trying  a  gun.  Daniel  said,  what  is  the  matter,  uncle  Jacob? 
Jacob  said,  matter  enough,  uncle  Daniel,  I  have  had  my  peace 
disturbed  last  night  more  than  enough,  the  old  man  said,  if  I  dis- 
turbed your  peace,  I  can  go  away,  and  Jacob  said  he  was  wel- 
come. Accordingly  the  old  man  got  the  papers,  which  he  had 
lodged  in  Jacob  Wigle's  hands,  and  took  them  with  him ;  their  bar- 
gain was  also,  that  he  was  to  quit  drinking  whiskey  if  he  wanted 
to  live  with  him,  excepting  one  or  two  drams  a  day,  but  not  to  get 
drunk.  He  said  he  was  to  have  this  money,  or  what  these  notes 
called  for.  Providing  he  kept  sober,  he  was  to  live  with  them,  the 
said  uncle  Daniel  had  willed  them  his  property,  no  witness  to  the 
writing.  When  Daniel  came  there,  he  said  that  he  was  afraid  of 
his  life,  that  he  did  not  live  agreeably  with  his  wife. 

Inventory  to  Daniel  Wigle's  estate,  read  in  evidence,  (pro  ut  in- 
ventory.) 

The  plaintiff,  further  to  maintain  the  issue  on  his  part,  gave  the 
following  evidence: 

Rebecca  Jones,  sworn,  testified:  I  was  present  when  Daniel 
Wigle  came  to  Jacob  Wigle's,  we  were  eating  breakfast,  and  he 
came  and  sat  down  and  ate  his  breakfast;  after  he  had  eat  he  told 
Jacob  Wigle  to  get  his  pen  and  ink,  and  see  how  much  he  was 
worth;  and  after  he  had  counted  up  his  notes,  he  told  him  that  he 
should  write  as  he  would  tell  him.  When  he  wrote,  he  said  it 
would  answer,  and  he  gave  it  to  uncle  Daniel,  and  he  read  it  and 
put  his  name  to  it,  and  said  that  he  wanted  to  make  him  his  lawful 
heir,  for  they  had  threatened  to  take  his  life,  and  he  did  not  know 
what  minute  they  would  take  his  life,  and  he  wanted  to  make  him 
his  lawful  heir,  and  then  he  started  off  to  bring  his  tools,  to  live 
with  us,  and  the  next  morning  he  was  leading  him  along  the  river, 
he  was  uncommon  drunk;  then  the  next  morning  he  got  up  at  day- 
light and  went  out,  he  came  in  before  we  eat  breakfast ;  he  was 
very  drunk  again;  after  he  eat  his  breakfast,  he  went  up  stairs  and 
laid  down;  after  he  got  up,  Jacob  was  trying  a  gun,  and  he  kept 
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following  him,  and  he  said,  calling  Jacob,  what  makes  you  look  so 
devilish  dry?  and  Jacob  said,  uncle,  it  is  no  wonder,  for  my  feel- 
ings have  been  hurt  last  night  and  this  morning,  more  than  they 
have  been  these  five  years;  and  Daniel  said  he  could  go  and  drown 
himself;  and  Jacob  said  he  should  not  do  that,  for  the  world  was 
big  enough  to  keep  him;  then  he  started,  lie  was  sober  when  he 
came  the  first  morning;  Jacob  asked  him,  uncle  Daniel  don't  you 
want  your  papers,  and  he  said  yes,  and  he  gave  him  his  papers.  I 
am  no  relation,  have  lived  eight  years  with  Jacob  Wigle.  He 
was  middling  full.  I  am  now  in  my  sixteenth  year;  he  came  on 
Wednesday,  and  went  away  on  Friday  morning,  He  was  there 
three  or  four  times  afterwards.  He  appeared  to  be  on  good  terms. 
Once  middling  full,  and  the  other  times  sober;  said  that  they  had 
attempted  to  take  his  life  in  Robbstown.  He  had  left  his  wife 
on  Wednesday.  I  think  this  was  two  years  ago  last  May.  He 
gave  the  paper  he  signed  to  Jacob  Wigle's  wife,  and  all  the  papers 
to  put  away.  When  he  came  back,  I  never  heard  him  ask  for  any 
paper. 

John  Kuhns,  Esq.,  sworn,  testified:  In  August  1835,  at  court, 
Daniel  Wigle  lodged  at  my  house;  said  he  and  his  wife  were 
parted;  that  he  had  paid  debts  for  her,  to  the  amount  of  300  dol- 
lars; said  he  did  not  know  how  he  would  get  that  money.  I  said 
it  made  no  difference,  you  will  die  some  day  and  she  will  fall  heir 
to  it.  He  said  he  would  fix  her  for  that;  that  he  would  have  it  on 
record. 

Henry  Drum,  sworn,  testified :  Cannot  tell  the  time  when  Daniel 
Wigle  died;  he  died  at  Mrs  Wigle's.  He  was  not  ill,  to  my  know- 
ledge, until  I  heard  he  was  dead.  I  lived  within  four  hundred 
yards  of  his  house.  I  understood  from  him,  that  him  and  his  wife 
were  on  bad  terms.  Daniel  Wigle  said  that  the  old  woman  and 
Ephriam  had  threatened  his  life,  that  he  was  afraid  of  it;  this  was 
in  the  summer  before  he  died,  do  not  know  the  time;  he  was  living 
with  her  at  this  time.  He  went  away  and  came  back,  do  not  know 
whether  he  was  working  at  Frigg's  or  not.  He  had  been  back 
and  forward  different  times. 

George  Friggs,  sworn,  testified:  Daniel  Wigle  died  in  1835, 
about  the  1st  of  November.  I  understood  he  died  in  Robbstown. 
I  was  there  the  Monday  before  he  died;  his  wife  told  me  that  he 
was  very  sick,  and  not  able  to  talk  with  me.  I  said  I  would  like 
to  see  him,  she  said  it  was  not  worth  while.  I  saw  him  three  or 
four  weeks  before  he  died,  I  saw  him  at  my  house,  I  did  not  after- 
wards, until  he  was  raised.  He  died  the  next  Friday  after  I  called 
to  see  him. 

The  defendants,  further  to  sustain  the  issue  on  their  part,  again 
offered  Joseph  Stockley,  who  testified:  Daniel  Wigle  had  been  sick 
three  or  four  days,  he  recovered  and  went  to  work.  He  then  took 
sick  and  died  in  a  few  days.  Betwixt  these  times  he  appeared  to 
be  of  as  sound  mind  as  I  had  seen  him. 
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The  defendants,  further  to  sustain  the  issue,  offered  Melinda 
Kuhns,  sworn,  (to  the  admission  of  whose  testimony  the  plaintiff 
objected,  and  the  court  overruled  the  objection,  and  the  plaintiff 
excepted,)  who  testified:  That  several  mornings  before  he  died,  he 
said  to  Ephraim,  that  he  was  going  away  and  he  never  expected 
to  see  him  again,  he  said  that  his  wife  should  have  all  his  property, 
that  Ephraim  should  take  all  his  money  and  buy  his  wife  a  home 
in  Ohio.  In  the  night  he  took  sick,  he  said  he  thought  he  was 
dying,  that  we  should  send  for  witnesses  and  get  a  will,  that  he 
wished  his  wife  to  be  heir  to  his  estate,  we  sent  for  Doctor  Keifer, 
he  gave  him  medicine  and  he  got  better.  He  went  about  after  this 
conversation.  It  was  more  than  two  weeks  before  he  died;  a  great 
deal  longer,  cannot  just  say  how  long  it  was  before  he  took  his 
last  sickness,  he  made  these  declarations,  cannot  say  whether  Doctor 
Keifer  was  present  or  not. 

The  court  below  (White,  president)  charged  the  jury,  that  the 
paper  had  no  legal  validity  as  a  will. 

Nichols  and  Findlay,  for  plaintiff  in  error,  cited  1  Roper  on 
Leg.  241;  2  Halst.  414;  8  Serg.  Sf  Rawle  508. 

H.  D.  Foster  and  Coulter,  contra,  were  stopped  by  the  court. 

PER  CURIAM. — When  the  cause  was  here  before,  (5  Watts  486,) 
the  argument  presented  a  question  of  proof,  not  of  testamentary 
character;  and  no  more  was  decided.  Had  the  character  of  the 
paper  been  before  us,  we  might  very  possibly  have  determined 
against  its  right  to  probate;  for,  viewed  in  connection  with  the 
parol  proofs,  it  looks  so  very  like  a  contract  for  maintenance  put  in 
writing,  to  preserve  the  evidence  of  it  from  the  casualty  of  sudden 
death,  that  it  is  difficult  to  believe  that  it  might  not  have  afforded 
reciprocal  remedies.  But  conceding  it  was  originally  intended  for 
a  will,  nothing  is  clearer  than  that  it  was  revoked  by  the  resumed 
ownership  of  the  securities  deposited  with  the  nephew,  and  by  the 
recision  of  the  whole  arrangement;  particularly  when  it  is  con- 
sidered that  the  paper  itself  was  prevented  from  being  delivered  up 
only  by  accident.  It  was,  therefore,  a  clear  case  of  revocation  by 
an  act  declarative  of  the  intent. 

Judgment  affirmed. 
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Magaw  against  Clark. 

If  a  writ  issue  against  two,  and  be  served  upon  one  only,  and  an  alias  writ  subse- 
quently issue,  which  is  served  upon  both,  this  is  for  all  purposes  a  new  action  and  not 
a  continuance  of  the  first,  so  as  to  avoid  the  operation  of  the  statute  of  limitations. 

ERROR  to  the  common  pleas  of  Craioford  county. 

William  Magaw  &  Co.  against  William  Clark  and  Daniel  Shry- 
ock,  surviving  partners  of  Samuel  B.  Magaw,  deceased. 

This  was  an  action  of  assumpsit  for  goods,  &c.,  sold  the  defend- 
ants, before  the  1st  of  January  1825,  originally  brought  to  Febru- 
ary term  1825,  No.  33.  The  summons  Avas  served  on  Shryock 
only;  Clark,  having  at  that  time  or  soon  after  removed  out  of  the 
county.  In  1830,  on  the  return  of  Clark,  an  alias  summons  was 
issued  and  served  on  both,  on  the  16th  of  February  1830,  viz.  No. 
2  of  April  term  1830,  and  narr,  filed  against  both,  on  the  2d  of 
February  1831.  On  the  8th  of  February  1831,  a  non  pros,  was 
entered  in  the  original  suit,  No.  33  of  February  term  1825,  by 
direction  of  the  attorney,  without  any  rule  to  declare  or  motion  in 
court,  until  after  the  non  pros,  was  entered.  To  the  declaration 
filed  in  the  alias  No.  2,  April  1830,  the  defendant  pleaded  non 
assumpsit  and  non  assumpsit  infra  sex  annos,  and  aclio  non 
accrevit,  &c. 

To  this  the  plaintiff  replied,  that  he  did  assume,  that  a  prior  writ 
had  issued  to  February  term  1825,  No.  33,  and  that  the  action 
accrued  within  six  years  before  that  time.  The  defendant  rejoined, 
that  the  action  did  not  accrue  within  six  years  prior  to  the  issuing 
of  said  writ,  and  also  demurred  to  the  replication,  that  a  writ 
issued,  &c. 

On  the  14th  of  October  1833,  the  court  gave  judgment  on  the 
demurrer  for  the  defendant,  being  of  opinion,  that  the  suit  No.  2, 
of  April  1830,  was  not  entitled  to  be  considered  a  continuance  of 
the  suit  No.  33,  of  February  term  1825. 

On  the  same  day,  a  motion  was  made  by  the  plaintiff,  for  leave 
to  entitle  the  declaration  filed  in  this  case,  as  of  February  term 
1825,  No.  33,  and  to  amend  it  as  a  declaration  against  Shryock 
only  on  affidavit,  that  it  was  intended  and  believed,  to  be  a  conti- 
nuance of  the  original  suit  against  Shryock,  and  was  for  the  same 
action,  and  also  to  strike  off  the  non  pros. 

On  this  the  court  endorsed,  "  October  15,  1833,  the  motion  to 
strike  off  the  non  pros,  in  No.  33,  of  February  term  1825,  being 
now  refused,  it  supersedes  the  within,  and  the  foregoing  motion 
was  also  refused." 

To  which  opinions  of  the  court  in  giving  judgment  on  the  de- 
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murrer,  and  refusing  to  take  off  the  non  pros.,  and  to  permit  the 
declaration  to  be  filed  as  requested,  this  writ  of  error  is  taken. 

Riddle,  for  plaintiff  in  error,  cited  1  Tidd's  Prac.  430,431; 
8  Serg.  Sf  Rawle  380;  3  Chit.  PL  1161;  2  Chit.  PI.  707. 

Derrickson,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  decision  of  the  court  below  on  the  de- 
fendant's demurrer,  seems  to  have  been  right.  To  save  the  bar 
of  the  statute  of  limitations,  the  plaintiff  may  reply  a  writ  is- 
sued within  six  years,  but  he  must  show,  that  it  has  been  conti- 
nued down  to  the  time  of  declaring.  These  continuances  are  mere 
matters  of  form,  and  may  be  entered  at  any  time,  1  Dull.  ;  2 
DalL  378;  8  S»rg.  Sf  Rawle  380;  5  Rawle  254;  2  Sulk.  240,  pro- 
vided there  be  a  ground  laid  for  entering  them  by  having  a  return 
of  the  first  writ.  But  it  must  appear,  that  the  court  has,  from  time 
to  time,  kept  the  original  suit  alive,  and  that  the  plaintiff  is  pro- 
ceeding to  bring  the  defendant  into  court  on  the  suit  originally 
commenced.  3  T.  R.  662.  And  it  is  a  fatal  fault,  that  the  plain- 
tiff does  not  show  that  the  original  writ  was  returned;  for  if  the 
plaintiff  shows  a  writ  and  does  not  return  it,  or  have  a  return  en- 
dorsed, this  will  not  avoid  the  statute  of  limitations.  2  L.  R.  432, 
883;  7  Mod.  3;  2  Salk.  420,  421;  Harris  v.  Woolford,  6  T.  R.  617,- 
2  Saund.  63,  note  6;  2  Bos.  4*  Pull.  157.  Here  the  first  writ  was 
not  fully  returned.  It  was  returned  served  as  to  Shryock,  but  no- 
thing said  as  to  Clark,  whether  served  or  not. 

If  there  had  been,  as  to  Clark,  a  return  of  non  est  inventus,  the  last 
writ,  in  order  to  continue  the  suit,  should  have  been  against  Clark 
alone.  Being  against  both,  and  served  on  both,  it  must  be  consi- 
dered as  a  new  proceeding.  The  former  service  on  Shryock  is  not 
continued;  he  is  served  a  second  time,  and  the  plaintifPs  declara- 
tion is  filed  in  the  second  suit.  Where  the  original  writ  is  against 
more  than  one,  and  the  service  on  one  only,  it  is,  perhaps,  difficult 
under  our  practice,  so  to  proceed  as  to  keep  the  suit  alive  against 
both.  In  the  United  States  v.  Parker  et  al.  2  Dall.  378,  it  is  said 
by  IREDELL,  J.  that  the  practice  of  Pennsylvania  goes  no  farther,, 
than  to  give  the  plaintiff  an  option,  either  to  suspend  his  proceeding 
till  the  nonappearing  defendant  can  be  arrested,  or  to  waive,  on 
filing  a  declaration,  all  chance  against  him,  and  enforce  the  suit 
only  against  the  defendant,  who  is  taken  on  the  capias;  and  that 
the  plaintiff  could  not  avail  himself  of  another  capias  against  the 
nonarrested  defendant  alone,  without  discontinuing  the  first.  This, 
however,  is  not  decided  in  that  case ;  it  went  off  on  another  point. 
Possibly  the  suit  might  be  continued,  if  the  plaintiff  were  not 
forced  by  the  defendant  to  proceed:  but  then  the  subsequent  writ 
should  be  only  served  on  the  defendant  not  already  served,  as 
vi. — 3  R 
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appears  to  have  been  the  case  in  the  United  States  v.  Parker.     If 
served  on  both,  after  a  former  service  on  one,  it  seems  to  be,  to  all 
intents  and  purposes,  a  new  action,  and  not  a  continuance  of  the 
old  one. 
Judgment  affirmed. 


Braddee  against  The  Commonwealth. 

A  defendant  acquitted  of  an  act,  charged  to  have  been  committed  feloniously,  cannot 
be  subjected  to  the  payment  of  the  costs.  The  form  of  the  charge,  and  not  the  possi- 
bility of  guilt,  determines  the  power  of  the  jury. 

ERROR  to  the  quarter  sessions  of  Fayette  county. 

The  following  bill  of  indictment  was  found  against  John  F. 
Braddee : 

"The  grand  inquest  that  now  is  for  the  body  of  the  county  of 
Fayette,  upon  their  oaths  and  solemn  affirmations  respectively  do 
present:  That  John  F.  Braddee,  late  of  Fayette  county  aforesaid, 
yeoman,  on  the  thirtieth  day  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-six,  at  the  county  of  Fayette 
aforesaid,  feloniously  arid  falsely  did  make,  forge  and  counterfeit  a 
false,  forged  and  counterfeited  paper  writing,  partly  written  and 
partly  printed,  purporting  to  be  a  true  and  genuine  promissory  note 
for  the  payment  of  money,  called  a  bank  note  of  the  Bank  of  Utica, 
and  purporting  to  be  signed  by  H.  Huntington,  president,  and  also 
by  Ellelent,  cashier  of  the  said  bank;  the  tenor  of  which  said  false, 
forged  and  counterfeited  writing,  partly  written  and  partly  printed, 
purporting  to  be  a  true  and  genuine  promissory  note  for  the  pay- 
ment of  money,  called  a  bank  note  of  the  Bank  of  Utica,  is  as  fol- 
lows: that  is  to  say — 

w          50$  Renewed  Charter.  50  2* 

No.  365.         1.  t) 

.          «      The  President,  Directors  &  Co.  o  »•  o 

r|  s  ^  of  the  Bank  of  Utica  promise  to  pay  D.  W.  Clinton,  |  »  f 
r-  '1  ^  or  bearer,  on  demand,  Fifty  Dollars.  g.  ~  t"1 

5 'I  *      Utica,  the  4  of  Jan'y  1830.  &'%   > 

**P  L  S^W 

S       Ellelent,  Cash'r.  H.  HUNTINGTON,  Pres.      8   • 

V 

!^;        i«  Fairman,  Draper,  Underwood  &  Co.  5' 

with  intent  to  defraud  the  President,  Directors  &  Co.  of  said  Bank 
of  Utica,  to  the  evil  example  of  others,  in  like  case  offending  against 
the  form  of  the  act  of  assembly  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  commonwealth  of  Perni- 
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sylvania.  And  the  jurors  aforesaid,  upon  their  oaths  and  solemn 
affirmations  aforesaid,  respectively  do  further  present:  That  the 
said  John  F.  Braddee,  on  the  same  day  and  year  aforesaid,  with 
force  and  arms  having  in  his  custody  and  possession  a  certain  other 
false,  forged  and  counterfeited  paper  writing,  partly  written  and 
partly  printed,  purporting  to  be  a  true  and  genuine  promissory  note 
for  the  payment  of  money  called  a  bank  note  of  the  Bank  of  Utica, 
and  purporting  to  be  signed  by  H.  Huntington,  president,  and  also 
by  Ellelent,  cashier  of  the  said  bank,  the  tenor  of  which  last  men- 
tioned false,  forged  and  counterfeited  paper  writing,  partly  written 
and  partly  printed,  purporting  to  be  a  true  and  genuine  promissory 
note  for  the  payment  of  money  called  a  bank  note  of  the  Bank  of 
Utica,  is  as  follows:  that  is  to  say — 

•£  50$  Renewed  Charter.  50  J 

3 »  No.  365.          1  y 

.          «  w      The  President,  Directors  &  Co.  Q  5*  Q 

,     s  ^  £  of  the  Bank  of  Utica  promise  to  pay  D.  W.  Clinton,  |  »  f1 

^  "1    ^  Q  or  bearer,  on  demand,  Fifty  Dollars.  g,  0  t"1 

*-"  "1   *      Elleletit,Ca.sh'r.  H.  HUNTINGTON,  Pres.  d'  *  > 

*|^  L  P|» 

S  Utica,  the  4  of  Jan'y  1830.  8  F0 

^  Fairman,  Draper,  Underwood  &  Co.  5' 

feloniously,  falsely,  illegally,  fraudulently  and  deceitfully  did  alter 
and  publish  as  a  true  and  genuine  promissory  note  for  the  payment 
of  money  called  a  bank  note  of  the  Bank  of  Utica,  the  said  last 
mentioned  false,  forged  and  counterfeited  paper  writing,  partly  writ- 
ten and  partly  printed,  purporting  to  be  a  true  and  genuine  pro- 
missory note  for  the  payment  of  money  called  a  bank  note  of  the 
bank  of  Utica,  he,  the  said  John  F.  Braddee,  at  the  time  of  uttering 
and  publishing  the  same  then  and  there,  well  knowing  the  same  to 
be  false,  forged  and  counterfeited,  with  intent  to  defraud  George 
W.  Miller,  to  the  evil  example  of  others  in  like  case  offending,  and 
against  the  act  of  assembly  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  commonwealth  of  Pennsylvania. 

"  And  the  jurors  aforesaid,  upon  their  oaths  and  solemn  affirma- 
tions, respectively  do  further  present :  That  the  said  John  F.  Brad- 
dee,  on  the  same  day  and  year  aforesaid,  at  the  county  aforesaid, 
with  force  and  arms  having  in  his  custody  and  possession  a  certain 
other  false,  forged  and  counterfeited  paper  writing,  partly  written 
and  partly  printed,  purporting  to  be  a  true  and  genuine  promissory 
note  for  the  payment  of  money  called  a  bank  note  of  the  Bank  of 
Utica,  and  purporting  to  be  signed  by  H.  Huntington,  president, 
and  also  by  Ellelent,  cashier  of  said  bank,  the  tenor  of  which  last 
mentioned  false,  forged  and  counterfeited  paper  writing,  partly  writ- 
ten and  partly  printed,  purporting  to  be  a  true  and  genuine  pro- 
missory note  for  the  payment  of  money  called  a  bank  note  of  the 
Bank  of  Utica,  is  as  follows:  that  is  to  say — 
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"»  50$  Renewed  Charter.  50  J? 

No.  365. 

{*  |  £       The  President,  Directors  &  Co. 

E-1  *!  ^  of  the  Bank  of  Utica  promise  to  pay  D.  W.  Clinton,  £  ^ 
fe  'I  E*  or  bearer,  on  demand,  Fifty  Dollars.  S'  §  >> 

£  S3   £       Utica.  the  4  of  Jan'y  1830.  f  a  £ 

F™4          ™      > — •)  ^      Mi       ^* 

|       EUelent,  Cash'r.  H.  HUNTINGTON,  Pres.  '  g   o> 

^  Fairman,  Draper,  Underwood  &  Co.          g' 

feloniously,  falsely,  illegally,  knowingly,  fraudulently  and  deceit- 
fully did  pass  as  a  true  and  genuine  promissory  note  for  the  pay- 
ment of  money  called  a  bank  note  of  the  Bank  of  Utica,  the  said 
last  mentioned  false,  forged  and  counterfeited  paper  writing,  partly 
written  and  partly  printed,  purporting  to  be  a  true  and  genuine 
promissory  note  for  the  payment  of  money  called  a  bank  note  of 
the  Bank  of  Utica,  he,  the  said  John  F.  Braddee,  at  the  time  of 
passing  the  same  then  and  there,  well  knowing  the  same  to  be  false, 
forged  and  counterfeited,  with  intent  to  defraud  George  W.  Miller, 
to  the  evil  example  of  others,  in  like  case  offending  against  the  act 
of  assembly  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  commonwealth  of  Pennsylvania. 

"  And  the  jurors  aforesaid,  upon  their  oaths  and  solemn  affirma- 
tions aforesaid  respectively  do  further  present:  That  the  said  John 
F.  Braddee,  on  the  same  day  and  year  aforesaid,  at  the  county  of 
Fayette  aforesaid,  with  force  and  arms  having  in  his  custody  and 
possession  a  certain  other  false,  forged,  altered  and  counterfeited 
paper  writing,  partly  written  and  partly  printed,  purporting  to  be 
a  true  and  genuine  promissory  note  for  the  payment  of  money 
called  a  bank  note  of  the  Bank  of  Utica,  and  purporting  to  be  signed 
by  H.  Huntington,  president,  and  also  by  Ellelent,  cashier  of  the 
said  bank,  the  tenor  of  which  last  mentioned  false,  forged,  altered 
and  counterfeited  paper  writing,  partly  written  and  partly  printed, 
purporting  to  be  a  true  and  genuine  promissory  note  for  the  pay- 
ment of  money  called  a  bank  note  of  the  Bank  of  Utica,  is  as  fol- 
lows: that  is  to  say — 

£  50  Renewed  Charter.  50  £°  Q 

ss  3  «      The  President,  Directors  &  Co.  5'^   o 

EH  "I  is?  *  of  the  Bank  of  Utica  Promise  to  Pay  D- w-  Clinton,  ?  y  f< 
^  '1  ^  -S  or  bearer,  on  demand,  Fifty  Dollars.  f  »  f1 

I-H  dj   EHQ      Utica,  the  4  of  Jan'y  1830.  |;|   > 

^   S  J*      Ellelent,  Cash'r.  H.  HUNTINGTON,  Pres.  °|  g.  ^ 

^  I  ^  .  EJ*  {/} 

^  Fairman,  Draper,  Underwood  &  Co.  g    • 

feloniously,  falsely,  illegally,  knowingly  and  deceitfully  did  pass, 
dispose  of  and  put  away  as  a  true  and  genuine  promissory  note  for 
the  payment  of  money  called  a  bank  note  of  the  Bank  of  Utica,  the 
said  last  mentioned  false,  forged,  altered  and  counterfeited  paper 
writing,  partly  written  and  partly  printed,  purporting  to  be  a  true 
and  genuine  bank  note  of  the  Bank  of  Utica,  he,  the  said  John  F. 
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Braddee,  at  the  time  of  passing,  disposing  of  and  putting  away  the 
same  then  and  there,  well  knowing  the  same  to  be  false,  forged, 
altered  and  counterfeited,  with  intent  to  defraud  George  W.  Miller, 
to  the  evil  example  of  others  in  like  case  offending  against  the  form 
of  the  act  of  assembly  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  commonwealth  of  Pennsylvania." 

JAMES  TODD,  Attorney  General. 

The  jury  found  the  defendant  "  not  guilty,  defendant  to  pay  the 
costs:"  and  the  court,  upon  argument,  sentenced  the  defendant  to 
pay  the  costs:  which  was  assigned  for  error. 

Jlitstin  and  Forward,  for  plaintiff  in  error,  cited  5  Johns.  Rep. 
320;  Leach  C.  L.  337. 

Ewing,  contra. 

PER  CURIAM. — The  form  of  the  charge,  and  not  the  possibility 
of  guilt,  determines  the  power  of  the  jury.  Would  not  a  prosecutor 
be  liable  to  costs  for  indicting  an  indifferent  or  praiseworthy  act  as 
a  misdemeanor?  It  is  for  the  very  reason  that  the  defendant  cannot 
be  found  guilty,  though  morally  culpable,  that  he  too  is  liable  to 
the  same  sort  of  castigation  when  indicted  for  what  is  charged  as  a 
misdemeanor;  and  it  follows  as  a  corollary  that  he  may  not  be  so 
castigated  when  he  cannot  be  found  guilty  of  what  is  charged  as  a 
felony,  because  the  accusation  is  specifically  different  from  a  mis- 
demeanor, though  erroneously  denominated.  Could  the  jury  im- 
pose costs  for  it  on  the  prosecutor?  Felonies  were  excepted  from 
their  power  to  prevent  it  from  being  too  great  a  check  to  prosecu- 
tion of  the  graver  offences  in  which  the  public  have  a  substantial 
interest;  and  it  would  certainly  be,  not  only  a  severe,  but  an  im- 
politic construction  which  should  subject  him  to  costs  for  having 
mistaken  the  nature  of  an  offence  which  he  might  have  declined  to 
prosecute  at  the  risk  of  costs.  There  are  many  felonies  of  doubtful 
character,  in  respect  to  which  he  might  not  feel  himself  secure :  and 
the  case  of  an  acquitted  defendant  is  entitled  to  equal  consideration, 
inasmuch  as  the  jury  might  otherwise  subject  him  to  the  odious 
principle  of  the  common  law,  which  discriminated  not,  in  this 
respect,  betwixt  the  innocent  and  the  guilty.  He  was  charged  with 
having  done  the  act  feloniously,  and  was,  therefore,  not  in  the 
power  of  the  jury. 

Judgment  reversed. 
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Sheriff  against  Neal. 

The  commissioners  of  the  county  having  obtained  a  judgment  against  a  delinquent 
collector  and  his  surety,  caused  their  lands  to  be  levied  on  and  sold  by  the  sheriff, 
whereupon  the  commissioners  became  the  highest  bidders,  though  for  a  price  much 
less  than  the  amount  of  their  judgment.  They  did  not  have  the  sale  perfected  by  get- 
ting a  deed  of  conveyance  from  the  sheriff;  but  let  it  lie  over  for  eleven  years,  telling 
the  debtors  that  they  might  redeem  their  lands,  by  paying  the  amount  of  the  judgment ; 
when  J.  S.  agreed  with  the  debtors,  to  buy  the  lands  from  the  commissioners  for  them, 
and  to  pay  off  the  judgment ;  the  commissioners  requiring  nothing  more  of  the  debtors. 
The  commissioners  accordingly,  being  informed  of  the  arrangement,  and  told  by  J.  S. 
that  he  was  acting  on  behalf  of  the  debtors,  agreed  to  have  the  sale  of  the  sheriff  per- 
fected, and  to  assign  the  title  to  J.  S.,  who  expressed  a  desire  to  have  it  done  in  that  form, 
that  he  might  hold  it  as  a  security  for  being  repaid  the  money  he  was  about  to  pay 
upon  the  lands  for  the  owners  thereof;  it  being  worth  at  the  time,  more  than  double 
the  amount  of  the  judgment.  Held,  that  J.  S.  having,  by  his  agreement  with  the 
owners  of  the  lands,  prevented  them  from  resorting  to  other  means  for  the  redemption 
thereof,  became  a  trustee,  by  taking  the  assignment  to  himself,  for  the  former  owners 
of  the  land ;  and  was  not  entitled  to  recover  the  lands  in  ejectment,  after  being  ten- 
dered the  amount  of  the  money  paid  by  him,  with  interest  thereon,  and  a  reasonable 
compensation  for  his  trouble  in  discharging  the  trust. 

ERROR  to  the  common  pleas  of  Mercer  county. 

Action  of  ejectment  brought  by  Adam  Sheriff  against  Alexander 
Neal,  to  recover  the  possession  of  twelve  acres  of  land.  Though 
twelve  acres  were  all  the  land  embraced  in  this  suit,  yet  the  ques- 
tion of  title,  was  involved  to  four  hundred  acres,  of  which  the 
twelve  formed  a  part. 

The  plaintiff,  in  order  to  sustain  his  claim,  gave  evidence  of  a 
settlement  made  on  the  four  hundred  acres  by  James  Neal,  in  1797; 
he  also  gave  in  evidence,  the  record  of  a  judgment  obtained  in  the 
court  of  common  pleas  of  Mercer  county,  of  December  term  1807, 
•by  the  commissioners  of  that  county,  against  John  Neal  and  James 
Neal,  for  a  debt  of  294  dollars  56  cents,  entered  the  29th  of  Febru- 
ary 1808;  a  fiere  facias  issued  thereon,  returnable  to  March  term 
1808,  with  the  return  of  the  sheriff  thereto,  showing  a  seizure  and 
condemnation  of  eight  hundred  acres  of  land,  including  the  four 
hundred  acres  mentioned  above,  to  sale;  and  a  writ  of  vtnditioni 
exponas  sued  out  to  May  term  1818,  by  virtue  whereof,  the  sheriff, 
according  to  his  return  made  thereto,  sold  the  lauds  to  the  commis- 
sioners, the  plaintiffs  in  the  judgment,  for  the  sum  of  twenty-three 
dollars;  also,  a  deed  of  conveyance  from  the  then  sheriff  of  the 
county,  made  April  23d  1829,  by  leave  of  the  court,  to  the  com- 
missioners, perfecting  the  sale  previously  made  to  them  in  1818;  a 
deed  of  conveyance  again  from  the  commissioners,  dated  April 
27th,  1829,  to  James  Sheriff,  for  the  eight  hundred  acres  purchased 
at  the  sheriff's  sale,  in  consideration  of  543  dollars  therein  expressed; 
and  then  closed  his  evidence  in  chief,  by  producing  and  reading  a 
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deed  of  conveyance  from  James  Sheriff  to  him,  the  plaintiff,  for 
two  hundred  acres,  including  the  land  in  controversy. 

On  behalf  of  the  defendant,  in  order  to  repel  the  claim  of  the 
plaintiff  to  the  land,  evidence  was  given  of  the  declarations  and 
admissions  of  James  Sheriff,  showing  that  he  bought  the  land  of  the 
commissioners  for  the  Neals;  that  he  was  afraid  of  other  persons 
as  he  said,  interfering  and  taking  it  from  them.  That  the  Neals 
were  to  pay  him  the  purchase  money  with  interest,  and  something 
for  his  trouble.  That  James  Sheriff  had  been  applied  to,  to  sell 
part  of  the  land,  and  refused,  saying  that  he  had  bought  it  for  the 
Neals.  Also,  that  he  thought  there  was  not  much  probability  of 
the  Neals'  redeeming  the  land,  and  he  thought  to  make  it  safe  for 
them.  That  when  he  applied  to  the  commissioners  to  purchase 
the  land,  he  said  he  was  going  to  buy  it  for  the  Neals.  That  the 
commissioners  told  the  Neals  before  they  conveyed  to  James  She- 
riff, that  if  they  could  pay  the  judgment,  the  land  would  be  given 
up  to  them;  and  that  it  was  the  practice  of  the  commissioners,  in 
such  cases,  to  permit  the  owners  of  the  lands  to  redeem,  and  to 
give  them  a  preference  for  this  purpose;  that  when  they  told  the 
Neals  they  might  redeem,  they,  the  commissioners,  would  not 
have  sold  the  land  to  any  other.  That  the  reason,  as  one  of  the 
commissioners  testified,  of  their  selling  the  land  to  James  Sheriff, 
for  the  bare  amount  of  the  judgment,  with  the  interest  due 
thereon,  was,  because  he  said  he  was  buying  for  the  Neals. 
That  the  commissioners  when  they  came  to  close  the  sale  with 
James  Sheriff,  who  then  requested  the  deed  of  conveyance  to  be 
made  to  himself  in  his  own  name,  objected,  as  they  had  understood 
from  him,  that  he  was  buying  for  the  Neals;  but  he  replied,  "he 
had  got  nothing  from  the  Neals,  and  would  hold  the  deed  in  secu- 
rity." Evidence  was  also  given,  showing  that  the  Neals  remained 
in  the  possession  of  the  land,  after  the  purchase  thereof  by  James 
Sheriff,  from  the  commissioners  as  before.  That  after  1828,  they 
continued  to  improve  the  land,  by  building  an  additional  dwelling 
house  thereon,  worth  about  300  dollars,  and  by  clearing  and  fencing 
about  forty  acres  of  the  land,  the  doing  of  which,  was  worth  from 
six  to  eight  dollars  per  acre.  That  the  land  was  worth,  about  the 
time  James  Sheriff  bought,  from  eight  to  nine  dollars  per  acre,  and 
at  the  time  of  trial  was  worth  twenty.  That  James  Sheriff  did  not 
payoff  the  debt  owing  to  the  commissioners  until  1832;  and  that 
in  September  1835,  before  the  commencement  of  this  action,  the 
Neals  were  provided  with  J  800  dollars,  and  offered  to  repay  him 
all  the  money,  with  its  interest,  that  he  had  paid  for  and  on  account 
of  the  land,  besides  a  reasonable  compensation  for  his  trouble,  re- 
questing of  him  at  the  time  to  make  out  his  bill,  that  they  might 
know  the  amount;  but  he  refused,  saying,  he  had  nothing  to  do 
with  the  land.  Then  the  same  offer  was  made  to  the  plaintiff,  but 
he  also  refused  to  take  the  money,  saying  he  had  nothing  to  do 
with  it.  The  defendant  also  brought  1800  dollars  into  court  on  the 
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trial  of  the  cause,  which  was  there  tendered  to  the  plaintiff,  but  re- 
fused again. 

Evidence  was  likewise  given  of  the  plaintiff's  declarations  and 
admissions,  showing  that  he  knew  before  he  bought  any  part  of 
the  land,  that  James  Sheriff  had  redeemed  it  from  the  commission- 
ers for  the  Neals.  He  said  it  was  so,  but  they  had  never  paid  any 
thing  for  it,  and  never  would  if  let  alone,  and  he  would  let  them 
know  what  he  was  going  to  do.  He  also  said,  that  James  Sheriff 
was  to  defend,  and  if  he  (the  plaintiff)  did  not  recover,  it  would  not 
be  his  loss. 

There  was  some  rebutting  testimony  given  by  the  plaintiff,  but 
it  is  only  necessary  to  state  the  evidence,  so  far  as  to  show,  that 
the  fact  submitted  by  the  court  to  the  jury,  which  is  the  only  error 
complained  of  and  insisted  on  here,  was  not  without  evidence  to 
justify  it  in  doing  so. 

Breden,  (president)  after  recapitulating  the  evidence  to  the  jury, 
charged  as  follows,  to  wit: 

"  Are  the  jury  satisfied  from  the  evidence  that  James  Sheriff 
represented  to  the  commissioners,  that  he  wanted  to  purchase  the 
land  for  John  and  Alexander  Neal,  and  did  he,  in  consequence  of 
this,  and  the  rule  adopted  by  the  commissioners,  to  give  to  the  per- 
sons, as  whose  property  the  land  was  sold  and  purchased  by  the 
commissioners,  the  refusal  of  it,  and  selling  to  such  persons  for  the 
amount  due  the  county,  get  the  commissioners  to  sell  to  him  for 
less  than  they  otherwise  would  have  sold  the  land  for;  if  you  are, 
then  James  Sheriff  held  the  land  purchased  by  him,  in  trust  for 
John  and  Alexander  Neal,  and  if  they,  or  either  of  them,  within  a 
reasonable  time  repaid,  or  offered  to  repay  the  money,  paid  by 
James  Sheriff  together  with  interest,  and  a  reasonable  and  full  com- 
pensation for  his  trouble  and  expense  relative  thereto." 

The  plaintiff's  counsel  submitted  five  points  to  the  court  below, 
for  their  direction  on  them  to  the  jury;  but  as  the  error  insisted  on 
related  only  to  the  third,  it  is,  therefore,  sufficient  to  state  it  with 
the  answer  of  the  court. 

Plaintiff's  third  point.  "  If  the  jury  believe  that  an  express  agree- 
ment was  entered  into,  between  James  Sheriff  and  defendant,  to 
hold  the  same  in  trust  for  him,  such  an  agreement  would  be  within 
the  prohibitory  clause  of  the  statute  of  frauds,  unless  James  Sheriff, 
in  consequence  thereof,  purchased  the  land  for  a  much  less  sum 
than  he  otherwise  could  have  done." 

Answer  to  the  plaintiff's  third  point.  If  the  jury  believe  that 
an  express  agreement  was  entered  into,  between  James  Sheriff  and 
defendant,  to  hold  the  same  in  trust  for  him,  such  an  agreement 
would  be  within  the  prohibitory  clause  of  the  statute  of  frauds, 
unless  James  Sheriff,  in  consequence  thereof,  purchased  the  land 
for  a  much  less  sum  than  he  otherwise  could  have  done.  If  the 
testimony  of  the  witnesses  is  believed,  as  to  the  value  of  the  land, 
at  the  time  of  purchase  from  the  commissioners,  and  the  testimony 
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of  Somerville,  a  former  commissioner,  and  testimony  of  Mont- 
gomery, a  commissioner,  at  the  time  of  purchasing  and  executing 
the  deed  to  James  Sheriff,  is  also  believed,  he  purchased  the  land 
for  a  much  less  sum  than  the  commissioners  would  have  sold  it  for 
to  any  persons  but  the  former  owners  or  person  purchasing  for 
them ;  and,  indeed,  almost  nothing,  when  compared  with  the  value 
put  on  the  land  by  the  plaintiff's  witnesses. 

Holslein,  for  plaintiff  in  error,  alleged  that  the  court  below  erred, 
in  submitting  as  a  fact,  to  be  determined  by  the  jury,  whether 
James  Sheriff  purchased  the  land  from  the  commissioners  for  a  less 
price,  than  he  otherwise  could  have  done,  by  representing  to  them, 
that  he  was  buying  it  for  the  Neals.  This  he  contended  was  error, 
because  there  was  no  evidence  given  whatever,  tending  to  prove 
the  affirmative  of  the  fact;  to  support  his  argument,  he  cited 
Kessler  v.  Kessler,  2  Watts  323;  5  Watts  389. 

Pearson,  for  defendant  in  error,  cited  1  Rawle  408;  1  Vern. 
227;  1  Fonb  Eg.  116;  8  Serg.  8?  Rawle  492;  4  Serg.  #  Rawle 
539-40;  Ibid.  570;  5  Watts  512. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Admitting  the  evidence  given  on  the  part  of  the 
defendant  below,  who  is  also  the  defendant  here,  to  be  true,  it 
would  appear  that  the  land  in  question,  had  been  taken  in  execu- 
tion and  sold  as  the  property  of  John  and  James  Neal,  under  whom 
the  defendant,  Alexander  Neal,  claims,  upon  a  judgment  against 
them,  at  the  suit  of  the  commissioners  of  Mercer  county,  wherein 
the  land  lies;  and  a  sum  sufficient  to  cover  the  amount  of  the  judg- 
ment, not  being  bid  at  the  sheriff's  sale,  the  land  was  purchased  in 
by  the  commissioners,  for  a  much  less  sum,  in  order  to  secure  and 
make  the  amount  thereof,  if  possible,  by  a  resale  of  the  land.  The 
sale  by  the  sheriff  was  made,  in  1818,  but  no  deed  in  consumma- 
tion of  it  was  asked  for,  or  executed,  until  1829,  after,  as  it  would 
seem,  the  commissioners  had  made  a  verbal  agreement  to  sell  and 
convey  the  land  to  James  Sheriff,  the  immediate  vendor  of  the 
plaintiff.  James  Sheriff,  when  he  made  the  agreement  for  the  pur- 
chase, as  well  as  when  he  obtained  the  deed  of  conveyance  for  the 
land,  from  the  commissioners,  said  he  was  buying  it  for  John  and 
Alexander  Neal,  but  as  he  was  paying  for  it  with  his  own  money, 
he  must  have  the  deed  made  to  himself,  which  he  would  hold  as  a 
security  for  his  money,  the  Neals  not  being  able  then  to  pay  the 
same.  The  Neals  were  informed,  after  the  sale  of  the  land  by  the 
sheriff,  by  the  commissioners  then  in  office,  that  if  they  could  pay 
the  judgment,  the  commissioners  would  release  the  land  to  them; 
and  John  Somerville,  who  was  one  of  the  commissioners  at  that 
time,  testifies,  that  they  would  not  have  sold  it  then,  to  any  other 
person  than  the  Neals.  Charles  Montgomery,  one  of  the  board  of 
vi. — 3  s 
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commissioners,  who  sold  the  land  to  James  Sheriff,  also  testifies, 
that  the  reason  of  their  selling  it  to  him,  was,  because  he  said  he 
was  buying  it  for  the  Neals,  and  that  the  commissioners  had  been 
in  the  practice  of  giving  a  preference  to  the  former  owners  of  the 
land,  that  they  might  redeem  if  they  could.  It  also  appears,  from 
the  evidence,  that  James  Sheriff,  at  the  solicitation  of  one  of  the 
Neals,  bought  the  land  of  the  commissioners,  lest  the  latter  might 
sell  it  to  some  stranger;  and  as  it  is  alleged,  by  declaring  that  he 
was  buying  for  the  Neals,  he  obtained  it  for  a  less  price,  than  other- 
wise he  could  have  done;  which  may,  the  more  reasonably, be  in- 
ferred, as  it  was  further  testified  to  by  some  of  the  witnesses,  that 
the  land  about  the  time  James  Sheriff  bought  of  the  commissioners 
was  worth  eight  dollars  per  acre.  The  court  below  seem  to  have 
thought,  that  if  James  Sheriff  did  in  this  manner  obtain  a  convey- 
ance of  the  land  to  himself,  from  the  commissioners  for  a  less  sum 
of  money  than  they  would  have  given  it  to  him  for,  had  he  de- 
clared that  he  was  buying  it  for  himself;  or  not  have  said  that  he 
was  buying  it  for  the  Neals,  he  thereby  became  a  trustee  in  the 
purchase  for  the  Neals,  and  to  this  effect  accordingly  instructed  the 
jury.  The  principle  of  law,  contained  in  this  instruction,  is  not 
complained  of  by  the  counsel  for  the  plaintiff  in  error;  but  it  is 
contended  by  him,  that  there  was  no  evidence  given  on  the  trial  of 
the  cause,  which  justified  the  court  in  leaving  it,  as  a  matter  of  fact 
to  be  found  by  the  jury,  that  James  Sheriff  had  gotten  the  land  for 
less  consideration  in  money,  than  he  would  have  done,  had  he  not 
declared  at  the  time,  to  the  commissioners,  that  he  was  purchasing 
it  for  the  Neals. 

Now,  although  it  is  not  usual  in  this  court,  to  notice  any  rule  or 
principle  laid  down  as  law,  by  the  court  below,  and  to  pass  upon 
it  as  being  either  correct  or  incorrect,  unless  it  be  assigned  for  error; 
and  more  especially,  as  was  the  case  here,  where  it  would  seem  to 
have  been  admitted  to  be  correct,  by  the  counsel  for  the  plaintiff  in 
error,  in  the  court  below.  For,  in  his  third  point,  submitted  to  the 
court,  for  their  instruction  to  the  jury,  he  requested  the  court  to 
say,  "  that  if  the  jury  believed  that  an  express  agreement  was  en- 
tered into,  between  James  Sheriff  and  the  defendant,  by  which 
said  Sheriff  was  to  purchase  said  land  for  the  defendant,  and  hold 
the  same  in  trust  for  him,  such  an  agreement  was  within  the  pro- 
hibitory clause  of  the  statute  of  frauds,  unless  there  was  evidence 
to  satisfy  them,  that  said  Sheriff,  in  consequence  thereof,  purchased 
said  land  for  a  less  price  than  otherwise  he  could  have  done;" 
yet  seeing  this  principle  is  a  very  important  one,  and  to  affirm  it, 
apparently  as  an  abstract  principle  might  possibly  be  carrying 
the  doctrine  of  trust  further  than  woufd  comport  with  the  pro- 
visions of  the  act  against  frauds  and  perjuries,  we  do  not  wish 
to  be  understood  as  doing  so,  by  our  judgment  in  this  case.  If 
any  trust  has  arisen  in  favour  of  the  Neals,  out  of  the  pur- 
chase of  the  land,  by  Sheriff,  of  the  commissioners,  it  is  clear, 
that  it  was  not  declared  or  created  by  any  writing  made  to  that 
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effect,  and,  therefore,  cannot  be  considered  as  taken  out  of  the  act 
of  frauds  on  that  ground.  And  as  to  trusts  created  by  operation 
of  law,  which  are  not  embraced  within  the  provisions  of  the  statute, 
Lord  Hardwicke,  in  speaking  of  them,  in  Lloyd  v.  Spillet,  2  Jltk. 
1 50,  lays  it  down,  that,  "  where  an  estate  is  purchased  in  the  name 
of  one  person,  but  the  money  or  consideration  is  given  by  another;  or 
secondly,  where  a  trust  is  declared  only  as  to  part,  and  nothing 
said  as  to  the  rest,  what  remains  undisposed  results  to  the  heir-at- 
law,  and  they  cannot  be  said  to  be  trustees  for  the  residue."  And 
then  he  superadds,  "  I  do  not  know  in  any  other  instance,  besides 
these  two,  where  this  court  have  declared  resulting  trusts  by  opera- 
tion of  law,  unless  in  cases  of  fraud,  and  where  transactions  have 
been  carried  on  mala fide"  As  to  the  second  instance,  here  men- 
tioned by  Lord  Hardwicke,  it  is  evident,  that  this  case  does  not 
fall  within  the  principle  of  it;  nor  can  it  be  said,  that  any  trust 
arose  in  favour  of  the  Neals,  upon  the  ground  mentioned  in  the 
first;  because  they  paid  or  advanced  no  money  in  making  the  pur- 
chase of  the  commissioners;  nor  was  their  money  used  in  any  way 
for  that  purpose.  The  purchase  was  made  by  Sheriff,  of  the  com- 
missioners, with  his  own  money,  consequently,  so  far  as  the  law 
operated  to  raise  a  use  from  this  circumstance,  it  was  in  favour  of 
Sheriff  alone.  Nor  would  the  operation  of  law  have  been  different, 
even  had  Sheriff  made  a  previous  verbal  agreement  with  the  Neals 
to  purchase  land  for  them,  unless  they  had  advanced  the  money  to 
him  for  that  purpose;  a  subsequent  tender  of  it,  after  the  pur- 
chase had  been  completed,  would  not  have  availed  or  have  taken 
the  case  out  of  the  statute  of  frauds.  For,  unless  the  trust  in  such 
case,  arise  at  the  time  of  making  the  conveyance,  it  cannot  be 
created  subsequently,  except  by  some  new  agreement  or  concur- 
rent act  of  the  parties.  The  strong  ground,  then,  if  not  the  only 
one,  upon  which,  it  would  seem,  a  trust  can  be  raised  in  favour  of 
the  Neals,  is  that  of  fraud  and  a  breach  of  good  faith  on  the  part 
of  Sheriff,  in  refusing  to  accept  of  the  redemption  money  and  at- 
tempting to  take  the  land  from  them  contrary  to  his  agreement, 
upon  the  faith  of  which  they  gave  up  to  him,  their  right  to  redeem 
it  from  commissioners.  Lord  Hardwicke,  in  alluding  to  trusts  aris- 
ing from  fraud,  has  not  furnished  any  particular  case,  as  an  exam- 
ple, where  a  trust  would  be  raised  by  construction  of  law,  on  ac- 
count of  the  fraud  practised  in  the  transaction ;  it  may,  therefore, 
not  be  improper  to  refer  to  some  of  the  cases  on  this  subject  and 
see  how  far  they  have  gone,  and  are  applicable  to  the  present. 

It  does  not  appear,  that  the  mere  circumstance  of  the  vendee's 
getting  a  better  pennyworth  in  the  purchase  of  the  land,  by  his  de- 
claring to  the  vendor,  that  he  wished  to  buy  for  one,  whom  the 
vendor  was  willing  to  favour,  when  in  truth,  he  was  employed  to 
purchase  for  another,  has  ever  even  been  held  a  sufficient  reason 
for  refusing  to  decree  a  specific  performance;  and  certainly  never 
for  setting  the  contract  aside  after  it  had  been  fully  executed,  or  for 
decreeing  the  vendee  a  trustee  for  the  person  for  whom  he  said 
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he  was  buying  the  land.  In  Phillips  v.  The  Duke  of  Bucks,  1 
Vern.  227,  it  is  said,  that  the  lordkeeper,upon  a  bill  for  a  decree  of  a 
specific  performance  of  articles  of  agreement  made  between  A  andB, 
for  the  purchase  of  B's  estate,  refused  the  decree  and  dismissed  the  bill, 
because  A,  at  the  time  of  the  agreement,  pretended,  that  he  was  buy- 
ing for  one,  whom  B  was  desirous  to  oblige,  when  in  fact,  he  bought 
for  another,  and  by  that  means  got  the  estate  at  an  under  value. 
But  Mr  Raithby  has  shown  in  a  note  to  his  edition  of  Vern.  Rep. 
p.  229,  vol.  1,  by  giving  a  copy  of  the  decree  taken  from  the  regis- 
ter'shook,  that  Mr.  Vernon  is  in  error;  and  that  instead  of  the  bill 
being  dismissed,  a  specific  performance  was  actually  decreed;  so 
that  that  case  cannot  be  relied  on  even  as  an  authority,  for  refusing 
to  decree  a  specific  performance,  much  less  for  setting  the  contract 
aside.  Nor  am  I  aware  that  the  concealment  of  the  name  of  the 
person  for  whom  the  purchase  is  designed,  has  ever  been  held  a 
sufficient  cause  of  itself,  for  refusing  to  make  a  decree  of  specific 
performance,  much  less  for  setting  the  contract  aside.  Lord  Thur- 
low,  in  Irnham  v.  Child,  1  Bro.  Cha.  Ca.  95,  says,  "  I  should  be 
very  sorry  to  lay  it  down,  that  a  man  treating  with  a  third  person, 
in  trust  for  a  second,  whom  he  had  refused  to  deal  with,  could, 
therefore,  set  it  aside.  No  case  has  gone  so  far."  The  case  of 
Eyre  v.  Popham,  as  reported  in  Lofft  786,  would  seem,  to  be  sure, 
to  show  that  a  specific  performance  was  refused  on  that  ground; 
and  it  has  occasionally  been  noticed  as  going  that  length.  See  Da- 
vis v.  Symonds,  1  Cox  407.  But  this  was  not  the  real,  or  at  least, 
not  the  only  ground  upon  which  the  bill  for  a  specific  performance 
was  dismissed  in  that  case.  For  in  note  (a)  to  the  case  of  Irnham 
v.  Child,  in  Mr  Eden's  edition  of  Bro.  Cha.  Ca.,  vol.  \,p.  95,  it  is 
said,  there  was  no  sufficient  agreement  in  writing,  nor  proof  of 
part  performance,  so  as  to  take  the  case  out  of  the  statute  of 
frauds. 

But  equity  will  not  permit  one  to  hold  a  benefit,  which  he  has 
derived  through  the  fraud  even  of  another,  and  much  less  will  it 
do  so,  if  he  has  acquired  it  by  means  of  his  own  fraud.  This  prin- 
ciple seems,  not  only  to  be  just,  and  to  commend  itself  strongly  to 
the  moral  sense  from  the  bare  statement  of  it,  but  it  has  been  acted 
upon,  and  made  the  foundation  of  a  series  of  decisions.  In  Lut- 
terel  v.  Olmius,  cited  11  Ves.  638-9;  S.  C.  by  the  name  of  Lutterel 
v.  Lord  Waltham,  14  Ves.  290,  and  reported,  1  Cox  Ca.  414,  by 
the  name  of  Dixon  v.  Olmius,  Lord  Waltham  being  tenant  in  tail, 
intended  to  suffer  a  common  recovery,  and  by  will  to  give  certain 
interests  to  his  wife ;  Mr  Lutterel,  by  marriage,  having  an  interest 
to  prevent  barring  the  entail,  did,  by  force  and  management,  prevent 
the  testator  from  signing  the  deed  to  make  the  tenant  to  the  prse- 
cipe;  Lord  Thurlow's  opinion  was  clear,  that  though  at  law  Mrs 
Lutterel  was  tenant  in  tail,  and,  which  makes  it  stronger,  she  was 
no  party  to  the  transaction;  yet,  neither  she,  nor  any  one  else  could 
have  the  benefit  of  that  fraud;  and  the  jury,  upon  an  issue  directed, 
having  found,  that  the  recovery  was  fraudulently  prevented,  Lord 
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Thurlow,  held,  even  in  favour  of  a  volunteer,  that  a  tenant  in  tail 
should  not  take  advantage  of  the  iniquitous  act:  and  the  estate  was 
considered  exactly,  as  if  the  recovery  had  been  suffered.  So  if  a 
son,  who  is  heir,  prevents  his  father  from  making  a  will  with  a 
view  to  provide  for  younger  children,  by  promising  the  father,  that 
he  will  fulfil  his  wishes  in  that  respect,  equity  will  compel  the  son 
to  make  the  provision  intended  by  his  father.  Devenish  v.  Baines, 
Pre.  in  Cha.  3.  Or  where  a  father  having  made  his  will,  and  ap- 
pointed his  wife  executrix,  the  son  prevailed  on  his  mother  to  get 
the  father  to  make  a  new  will,  and  to  name  him  executor,  he  pro- 
mising to  be  a  trustee  for  his  mother;  the  trust  was  decreed,  not- 
withstanding the  statute  of  frauds.  Thynn  v.  Thynn,  1  Vern. 
296;  Harris  v.  Horwell,  Gilb.  Eq.  Rep.  11.  Also,  where  a  father 
having  made  his  will,  and  his  son  and  heir  executor,  to  whom  he 
devised  his  lands  for  life,  &c.;  and  having  also  bequeathed  2000 
pounds  amongst  his  daughters,  talked  of  altering  his  will,  through  a 
fear  there  would  not  be  assets  enough  to  pay  the  legacies,  when  the 
son,  in  consideration  that  he  would  not  alter  it,  promised  the  testator 
to  pay  the  legacies:  and  decreed,  that  the  son  should  pay  the  daugh- 
ters their  legacies  in  full  with  interest  And  the  Lord  Chancellor, 
said,  it  was  the  constant  course  of  the  court  to  make  such  decrees 
upon  promises  made,  that  the  testator  would  not  alter  his  will. 
Chamberlaine  v.  Chamberlaine,  2  Freeni.  34;  Oldham^.  Litchfield, 
2  Vern.  506.  And  accordingly,  where  the  executor  having  pro- 
mised his  testator  to  pay  the  plaintiff  100  pounds  legacy,  and  said 
the  testator  need  not  put  it  in  his  will,  was  decreed  to  pay  it. 
Reech  v.  Kennegate,  Jlmb.  67;  S.  C.  1  Ves.  123.  And  a  court  of 
chancery,  in  order  to  come  at  the  truth  and  justice  of  such  cases, 
will  compel  the  person  charged  with  making  such  promise,  to  dis- 
cover on  oath,  whether  he  did  or  not.  Strictland  v.  Aldridge,  9 
Ves.  519.  And  as  Lord  Eldon  there  says,  "  If  a  father  devises  to 
his  youngest  son,  who  promises,  that  if  the  estate  is  devised  to  him, 
he  will  pay  10,000  pounds  to  his  eldest  son,  this  court  will  compel 
the  former  to  discover,  whether  that  passed  in  parol;  and  if  he  ac- 
knowledge it,  even  praying  the  benefit  of  the  statute,  he  would 
be  a  trustee  to  the  value  of  the  10,000  pounds;  and  then,  why 
upon  a  similar  principle  should  not  a  trust  be  raised  as  to  the 
whole  value  of  the  estate,  the  promise  extending  to  the  whole?" 
This  principle  was  established  fully  by  this  court,  in  Hoge  v.  Hoge, 
1  Watts  163.  So  if  an  agent  be  employed  to  purchase  an  estate, 
and  purchases  it  for  himself,  he  will  be  considered  in  equity  as  a 
trustee  for  his  principal,  and  compelled  to  convey  the  right  so  pur- 
chased to  the  latter.  Lees  v.  Nuttall,  1  Russell  4*  Mylne  53;  S.  C. 
4  Cond.  £hng.  Cha.  Rep.  320;  so  in  Brown  v.  Dysinger,  1  Rawle 
408,  a  purchaser  of  land  at  sheriffs  sale,  who  completed  the  pur- 
chase in  his  own  name,  and  with  his  own  money,  but  at  the  time 
of  the  sale  declared  he  was  buying  it  for  the  terre-tenant,  not  the 
defendant  in  the  execution,  was  held  to  be  a  trustee  for  the  terre- 
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tenant.  Likewise  in  Stewart  v.  Brown,  2  Serg.  4*  Rawle  461, 
prior  to  the  last  case,  this  court  held,  that  a  verbal  agreement,  be- 
tween the  parties,  who  had  a  joint  claim  to  the  land  under  a  prior 
sale  made  thereof  under  an  execution,  that  the  defendant  should 
purchase  it  again  at  a  second  sale,  about  to  be  made  by  the  sheriff 
for  taxes,  was  sufficient  to  make  the  defendant,  after  buying  it  in 
his  own  name,  and  paying  for  it  with  his  own  money,  a  trustee  as 
to  a  moiety  thereof,  for  the  plaintiff. 

Now  the  case  before  us,  according  to  the  evidence  given  on  the 
trial,  seems  not  only  to  come  fully  within  the  principle  of  the  pre- 
ceding cases,  but  to  have  some  additional  circumstances  attending 
it,  giving  the  defendant  a  much  stronger  claim  in  equity  to  the  land 
in  question,  than  in  those  cases  referred  to  above.  The  plaintiff's 
vendor  here,  by  undertaking  to  purchase,  as  it  has  been  said,  but 
more  properly  speaking,  to  redeem  the  land  from  the  county  com- 
missioners, for  the  Neals,  who  still  in  fact,  claimed  to  be  the  owners 
of  it,  by  paying  the  debt  owing  to  the  commissioners  by  the  Neals, 
may  truly  be  said  to  have  prevented  the  Neals  from  making  any 
exertion  to  raise  the  money  otherwise  for  this  purpose.  Though 
the  commissioners  had  caused  the  land  to  be  taken  in  execution  as 
the  property  of  the  Neals,  and  to  be  sold  by  the  sheriff,  when  they 
became  the  highest  bidders,  yet  they  never  had  obtained  a  deed  of 
conveyance  of  the  sheriff  consummating  the  sale,  but  let  it  lie  over, 
under  an  assurance  given  to  the  Neals,  that  they  might  redeem  the 
land,  by  paying  the  debt,  without  mention  of  any  time  for  that  pur- 
pose; this  would  seem  to  have  been  the  state  of  things,  when 
James  Sheriff,  without  any  urgency  on  the  part  of  the  commis- 
sioners for  the  money,  proposed  to  the  Neals  to  advance  it,  and  to 
take  a  deed  of  conveyance  from  the  commissioners  of  the  county, 
in  his  own  name,  as  a  security  for  the  payment  of  the  money  by 
the  Neals;  so  that  the  real  transaction,  upon  which  the  deed  of 
conveyance  to  James  Sheriff  from  the  commissioners  was  founded, 
would  appear  to  have  been,  as  much  like  a  loan  of  money  as  any 
thing  else  to  the  Neals,  and  the  deed  taken  merely  as  a  security 
for  the  repayment  of  it  by  them;  thus  bringing  the  case  pretty 
much  within  the  principle  of  Kunkle  v.  Wolfersberger,  ante  123. 
That  the  transaction  was  viewed  and  considered  in  this  light  by  the 
parties,  is  evidenced  very  strongly,  by  the  circumstance  of  the  Neals 
remaining  in  the  possession  and  enjoyment  of  the  land  afterwards, 
as  before;  and  continuing  to  improve  it  by  building  houses  thereon, 
of  considerable  value,  as  if  it  were  their  own.  It  seems  almost  im- 
possible, from  the  evidence,  to  account  rationally  for  the  conduct  of 
the  parties  towards  each,  in  this  respect,  upon  any  other  principle: 
and  seeing  these  improvements  have  been  made  by  the  Neals  in 
this  way,  it  would  be  a  great  aggravation  of  the  fraud  to  take  them 
away  as  well  as  the  land.  The  acquiescence  of  J.  Sheriff,  after  he 
obtained  the  deed  of  conveyance  from  the  commissioners,  in  the 
•subsequent  enjoyment  and  improvement  of  the  land  by  the  Neals, 
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in  the  same  manner,  as  if  it  had  been  their  own,  is  also  powerful,  if 
not  conclusive  evidence,  to  show  he  held  in  trust  for  them,  and 
that  he  was  to  convey  the  land  to  them,  as  soon  as  they  repaid  him 
his  money.  Besides,  his  permitting  the  Neals  to  retain  the  pos- 
session and  enjoy  the  land,  is  not  only  evidence  of  the  trust,  but 
may  be  considered  as  an  execution  of  it,  as  was  said  by  Lord  Chan- 
cellor Cowper  in  Harris  v.  Horwell,  Gilb.  Eq.  Rep.  11. 

We,  therefore,  think  that  there  was  not  only  abundant  evidence, 
given  on  the  trial  of  the  cause  in  the  court  below,  to  warrant  the 
court  in  submitting  it  to  the  jury,  as  a  question  of  fact,  to  be  de- 
cided by  them,  whether  J.  Sheriff  had  not  obtained  a  deed  of  con- 
veyance for  the  land,  from  the  commissioners  of  the  county,  for 
less  money  than  otherwise  he  could  have  done,  if  he  had  not  told 
them  he  was  buying  it  for  the  Neals,  but  that  the  evidence  went 
to  show,  very  clearly,  that  Sheriff  had  taken  the  deed  of  convey- 
ance in  trust  for  the  Neals,  after  being  repaid  the  money  with  inte- 
rest advanced  by  him  for  it;  that  he  had  induced  the  Neals  to 
permit  him,  for  the  purpose  of  accommodating  them,  as  he  professed, 
to  advance  the  money  and  take  the  deed  in  his  own  name  merely 
as  a  security:  and  having  thus  prevented  them  from  resorting  to 
other  means,  to  raise  the  money  to  redeem  the  land,  when  it  be- 
came necessary,  it  would  be  against  every  principle  of  equity  and 
good  conscience,  to  permit  him,  or  his  vendee,  knowing  the  circum- 
stances, \o  profit  by  it.  It  would,  in  short,  be  encouraging  fraud, 
instead  of  preventing  it,  as  the  statute  intended. 

Judgment  affirmed. 


Sheerer's  assignees  against  Jacob  Lautzerheizer. 

A  voluntary  deed  of  assignment,  made  by  a  debtor  of  his  estate  to  trustees,  for  the 
benefit  of  his  creditors,  giving  a  preference  to  sucli  of  them  as  should  execute  releases 
to  him  within  a  limited  time;  and  allowing  to  the  trustees,  upwards  of  a  year  for  exe- 
cuting the  trust,  and  distributing  the  funds  thereof  among  the  creditors,  is  void  as 
against  those  of  his  creditors  who  did  not  join  in  and  accept  of  it. 

An  action  of  trespass  de  bonis  asportatis,  may  be  maintained  by  the  trustees  named 
in  such  deed,  against  the  sheriff  for  taking  goods  included  in  the  assignment,  under 
colour  of  a  fieri  facias,  sued  out  on  a  judgment  against  the  assignor,  after  the  return 
day  of  the  fieri  facias  had  elapsed,  and  after  the  trustees  had  taken  possession  of  the 
goods  under  the  assignment 

The  deputy  sheriff,  not  being  a  party  on  record  to  the  suit,  is  a  competent  witness 
for  the  plaintiffs,  and  may  be  compelled  to  give  evidence  as  to  the  taking  of  the  goods, 
whether  he  took  them  himself  or  not;  and  when  and  how  they  were  taken,  whether 
before  or  after  the  return  day  mentioned  in  the  fieri  facias,  had  elapsed  or  not 

ERROR  to  the  common  pleas  of  Mercer  county. 
This  was  an  action  of  trespass  brought  by  the  assignees  of  John 
Sheerer,  Jim.  v.  Jacob  Lautzerheizer,  sheriff  of  the  county  of  Mer- 
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cer,  for  taking  and  selling  a  quantity  of  store  goods.  The  plaintiffs 
claimed  the  goods  under  a  deed  of  assignment,  dated  the  llth  and 
24th  of  December  1832,  made  by  John  Sheerer,  Jim.,  who  was 
admitted  to  have  been  the  owner  of  them  at  the  time,  to  the  plain- 
tiffs in  trust  for  his  creditors,  which  deed  is  as  follows: 

This  indenture  made  the  llth  day  of  December  1832,  between 
John  Sheerer,  Jun.,  of  the  town  of  New  Castle,  Mercer  county,  and 
state  of  Pennsylvania  of  the  one  part,  and  John  Fisher,  Esq., 
Robert  M'Farlane  and  David  Courtney,  Jun.,  of  the  aforemen- 
tioned county  and  state  of  the  other  part.  Whereas,  the  said  John 
Sheerer,  Jun.,  owing  to  sundry  losses  and  misfortunes,  is  at  present 
unable  to  discha  ge  his  just  debts,  and  is  willing  to  assign  all  his 
property  for  the  use  of  his  creditors.  Now  this  indenture  witness- 
eth,  that  the  said  John  Sheerer,  Jun.,  as  well  in  consideration  of 
the  premises,  and  for  the  purpose  of  making  a  just  distribution  of 
his  estate  and  effects  among  his  creditors,  as  also  of  the  sum  of  one 
dollar  to  him  in  hand  paid  by  the  said  party  of  the  second  part, 
the  receipt  whereof  is  hereby  acknowledged,  hath  granted,  bar- 
gained, sold,  assigned,  transferred  and  set  over,  and  by  these  pre- 
sents, doth  grant,  bargain,  sell,  assign,  transfer  and  set  over  unto 
the  said  party  of  the  second  part,  their  heirs  and  assigns,  all  the 
following  lots,  viz :  out  lot,  No.  2,  in  the  town  of  East  New  Castle, 
(excepting  such  part  thereof  as  was  sold  to  Henry  Stogges)  also, 
one  lot  in  New  Bedford,  Mercer  county,  numbered  in  the  plot,  No. 
66;  and  also,  all  his  goods,  wares,  merchandizes,  chattels  and  ef- 
fects, and  property  of  every  kind,  real,  personal  and  mixed.  To 
have,  and  to  hold  the  same,  to  the  said  party  of  the  second  part, 
their  heirs  and  assigns,  to  the  proper  use  and  behoof  of  the  said 
party  of  the  second  part,  their  heirs  and  assigns  forever. 

In  trust,  however,  and  to  the  intent  and  purpose,  that  they,  the 
said  party  of  the  second  part,  shall,  and  do  as  soon  as  convenient, 
sell  and  dispose  of  all  the  lands  and  tenements,  goods  and  chattels, 
of  him,  the  said  John  Sheerer,  Jun.,  and  collect  and  recover  all  the 
outstanding  claims  and  debts  to  him  due,  and  with  the  money 
arising  therefrom,  after  deducting  their  reasonable  costs  and  charges, 
shall,  and  will  pay,  equally  and  ratably,  on  the  1st  day  of  January 
1834,  all  such  debts  as  are  due  by  the  said  John  Sheerer,  Jun.,  to 
any  person  or  persons,  who  shall  on  or  before  the  1st  day  of  March 
next,  ensuing  the  date  hereof,  execute  to  the  said  John  Sheerer, 
Jun.,  a  release  of  their  claims  respectively.  And  the  surplus,  if 
any  remains,  after  fulfilling  the  trust  aforesaid,  pay  over  and 
return  to  the  said  John  Sheerer,  Jun.,  his  heirs,  executors,  adminis 
trators  or  assigns,  in  a  reasonable  time  thereafter.  In  testimony 
whereof,  the  said  John  Sheerer,  Jun.,  hath  hereunto  set  his  hand 
and  seal  the  day  and  year  first  above  written. 

JOHN  SHEERER,  Jun.  [  L.S.  ] 

Sealed  and  delivered  in  presence  of  Joseph  Emory,  J.  S.  Cossitt. 

The  above  named  John  Sheerer,  Jun.,  finding  upon  further 
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examination,  that  there  is  an  unintentional  omission  in  the  provi- 
sions of  the  above  assignment,  which  the  said  John  Sheerer,  Jun., 
is  anxious  to  make  as  operative  and  equitable  as  lies  in  his  power; 
he  does  hereby  further  covenant  and  agree,  as  a  part  and  parcel  of 
the  above  assignment,  that  all  the  property,  moneys  and  effects 
whatsoever,  which  do  or  shall  pass  to  the  abovenamed  assignees 
by  the  above  assignment,  for  the  purposes  therein  declared;  shall, 
together  with  all  the  proceeds  of  assignment,  after  paying  such  of 
the  creditors  of  said  John  Sheerer,  Jun.,  as  shall  release  him  from 
further  liability  for  their  claims  on  or  before  the  1st  day  of  March 
next  by  the  said  assignees,  be  rateably  distributed  among  all  other 
creditors  of  said  John  Sheerer,  Jim.,  and  if,  after  paying  all  such, 
there  be  any  balance  in  their  hands,  they  shall  pay  the  same  to  the 
said  John  Sheerer,  Jun.  In  testimony  whereof,  I  have  hereunto 
again  set  my  hand  and  seal,  the  day  and  year  above  written. 

JOHN  SHEERER,  Jun.  [  L.S.  ] 

In  presence  of  Joseph  Emory,  James  S.  Cossitt. 

Acknowledged  and  recorded  December  24th,  1832. 

The  plaintiffs  gave  bond  with  surety,  for  the  faithful  performance 
of  the  trust;  took  possession  of  the  goods,  had  them  appraised,  and 
filed  the  appraisement  thereof  in  the  clerk's  office,  in  conformity  to 
the  act  of  assembly  in  this  behalf. 

The  defendant  undertook  to  justify  the  taking  of  the  goods,  by 
virtue  of  a  fieri  facias  sued  out  of  the  court  of  common  pleas  of 
Mercer  county,  at  the  suit  of  S.  Baird  &  Co.,  against  John  Sheerer, 
Jun.,  the  assignor  of  the  plaintiffs,  returnable  to  December  term 
1832,  of  that  court,  which  is  said  to  have  commenced  on  the  24th 
of  December,  in  that  year,  and  which  was  also  the  return  day  men- 
tioned in  the  fie^i  facias.  The  record  of  the  judgment  upon  which 
the  fieri  facias  was  sued  out,  together  with  the  fieri  facias  itself, 
were  given  in  evidence.  On  the  fieri  facias,  was  endorsed  a 
seizure  of  some  real  estate,  and  under  date  of  the  24th  of  December 
1832,  said  to  be  the  return  day  of  the  fieri  facias,  was  also  endorsed 
a  levy  or  seizure  of  the  goods.  This  endorsement  was  said  to  have 
been  made  by  John  Keck,  a  deputy  of  the  defendant. 

The  plaintiffs,  to  show  that  no  seizure  in  fact  of  the  goods  was 
made,  offered  to  prove  by  Keck  that  he  made  the  endorsement,  as 
to  the  goods,  on  the  fieri  facias,  on  the  return  day  thereof,  at  the 
town  of  Mercer,  where  the  court  was  in  session,  many  miles  dis- 
tant from  where  the  goods  were,  without  either  seeing  them  or 
having  them  within  his  control.  Defendant's  counsel  objected  to  the 
evidence,  and  the  court  overruled  it;  to  which  opinion  of  the  court, 
the  plaintiffs'  counsel  excepted,  and  the  court  at  their  instance, 
signed  a  bill  of  exceptions. 

The  court  also  charged  the  jury  that  the  deed  of  assignment  was 
invalid;  to  which  the  plaintiffs'  counsel  also  excepted. 

Those  exceptions  were  assigned  for  error, 
vi. — 3  T 
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Holstein,  for  plaintiffs  in  error. 
Pearson,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — This  was  an  action  for  taking  and  carrying  away 
the  goods  of  the  plaintiffs,  brought  against  the  defendant,  who 
was  sheriff  of  Mercer  county. 

John  Sheerer  being  indebted  to  sundry  persons,  on  the  llth  of 
December  1832,  executed  an  assignment  to  the  plaintiffs,  John 
Fisher,  Esq.,  Robert  M'Farlane,  and  David  Courtney,  Jun.,  of  all 
his  property,  real  and  personal,  for  the  benefit  of  his  creditors;  a 
store  of  goods  was  specified  as  part  of  this  property.  In  trust, 
however,  and  to  the  intent,  that  the  said  assignees  shall  and  do,  as 
soon  as  is  convenient,  sell  and  dispose  of  all  the  lands  and  tene- 
ments, goods,  and  chattels  of  him,  the  said  John  Sheerer,  and  col- 
lect and  receive  all  the  outstanding  debts  to  him  due,  and  with  the 
moneys  arising  therefrom,  (after  deducting  their  reasonable  costs 
and  charges,)  pay  equally  and  rateably,  on  the  1st  day  of  January 
1834,  all  such  debts  as  are  due  by  the  said  John  Sheerer,  Jun.,  to 
any  persons  who  shall,  on  or  before  the  1st  day  of  March  next  en- 
suing the  date,  execute  to  said  John  Sheerer,  a  release  of  their 
claims,  respectively;  and  the  surplus,  after  fulfilling  the  trusts  afore- 
said, pay  over  and  return  to  the  said  John  Sheerer,  Jun.,  his  heirs, 
executors,  administrators,  or  assigns,  in  a  reasonable  time  thereafter. 
This  paper  was  sealed  and  delivered  in  the  presence  of  two  wit- 
nesses. 

Afterwards,  on  consultation,  finding,  as  is  recited,  that  an  unin- 
tentional error  had  been  committed  in  the  above  assignment,  and 
anxious  to  make  it  as  operative  as  possible,  the  assignor  covenants 
and  agrees,  that,  after  paying  such  as  should  execute  releases  be- 
fore the  1st  of  March,  then  next,  the  balance  should  be  distributed 
among  his  other  creditors;  and  it  was  again  signed  and  sealed  in  the 
presence  of  two  witnesses,  and  then,  on  the  24th  of  December  1832, 
it  was  acknowledged  and  recorded. 

In  the  paper  book  there  is  not  a  word  said  as  to  when  it  was 
delivered  to,  or  accepted  by  the  assignees,  nor  when  they  took 
possession. 

In  the  mean  time,  S.  Baird  &  Co.,  having  a  judgment  against 
Sheerer,  took  out  a  fieri  facias,  and  put  it  into  the  hands  of  the 
sheriff,  on  the  17th  of  December,  who  returned  a  levy,  endorsed 
thereon,  as  follows:  "  December  18th,  1832,  levied  on  lot  No.  , 
in  the  borough  of  Newcastle,  and  also,  by  virtue  of  the  within  writ, 
I  have  levied  on  a  store  of  goods,  in  the  town  of  Newcastle,  as  the 
property  of  the  defendant;"  and  then  follows  a  schedule  of  the 
goods.  (Signed)  JOSEPH  LAUTZERHEIZER,  sheriff. 

by  JOHN  KECK,  deputy. 

By  virtue  of  this,  the  sheriff  sold  goods  to  the  amount  of  1208 
dollars,  being  enough  to  pay  the  debt  and  costs. 
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On  the  9th  of  January  1833,  an  appraisement  of  the  property 
assigned  was  filed,  amounting  to  5207  dollars.  And  on  the  18th 
of  January  1S33,  the  assignees  executed  a  bond,  the  condition  of 
which,  it  is  stated,  conformed  to  the  act  of  assembly,  "  if  the  trustee 
shall  faithfully  execute  the  trust  confided  to  him,  then  this  bond  to 
be  void,"  &c. 

The  judge  told  the  jury,  "  that  the  deed  of  assignment,  giving 
more  than  one  year  for  the  payment  of  the  proceeds  of  the 
sale  of  the  goods,  rendered  the  assignment  invalid.  The  bond  of 
the  assignees  would  not  compel  them  to  settle  in  one  year.  The 
additional  assignment  to  cure  defects  of  the  first,  is  dated  the  24th 
of  December  1 832.  The  plaintiffs  have  given  in  evidence,  the  writ 
on  which  the  levy  and  sale  were  made,  for  doing  which,  this  action 
of  trespass  was  brought,  by  which  it  appears  that  the  levy  was 
made  on  the  18th  of  December,  and  six  days  before  the  additional 
assignment,  so  that  the  plaintiffs,  on  their  own  showing, -are  not 
entitled  to  recover." 

The  error  assigned  is,  in  saying  that  the  assignment  was  invalid, 
because  it  directed  the  assignees  to  pay  over  in  a  period  longer  than  a 
year  from  the  date  of  the  assignment,  viz.  the  1st  of  January  1834. 

The  case  of  Wilt  v.  Franklin,  1  Sinn.,  is  the  leading  case,  as  to 
these  voluntary  assignments;  and  I  believe  no  judge  or  lawyer  is 
to  be  found,  who  has  not  regretted  some  of  the  matters  decided  in 
it,  but  we  have  gone  far  beyond  it,  in  almost  every  point  there  de- 
cided. The  legislature  have,  by  various  acts,  recognized  such  as- 
signments and  prescribed  modes  of  compelling  settlement  of  the 
accounts  of  assignees  and  trustees,  who,  by  the  act  of  1818,  might 
be  cited  to  settle,  if  they  omitted  to  do  so  for  two  years,  and  by  the 
act  of  1828,  they  may  be  called  to  a  settlement  at  the  end  of  one 
year;  but  these  acts  are  predicated  on  the  idea  that  the  trustee  will 
collect  and  pay  dividends  as  quickly  as  possible,  arid  that  at  the 
end  of  one  year,  the  assignee  who  has  not  settled  and  paid  is  in 
default.  We  have  but  few  cases  in  which  the  assignor  has  at- 
tempted to  give  the  assignee  a  fixed  period;  an  extension  of  time 
with  in  which,  and  to  the  extent  of  which,  he  may  sell  on  credit, 
or  during  which  he  may  permit  the  assignor  to  enjoy  the  property. 
Those  who  release  may  be  said  to  agree  to  the  terms,  but  it  is  not 
the  case  of  such  alone  to  which  we  must  look.  The  other  creditors 
have  rights,  and  they  ought  not  and  cannot  be  unreasonably  de- 
layed. Those  who  have  released  and  thus  agreed  to  the  terms, 
could  not,  perhaps,  call  the  assignees  to  account.  An  opinion  has 
been  held,  to  which,  however,  I  do  not  at  present  agree,  that  those 
only  whose  debts  are  provided  for,  can  call  the  assignees  to  ac- 
count. If  so,  how  long  must  the  other  creditors  wait?  Admitting 
that  any  creditor  can  cite  the  assignees,  a  general  creditor  gets 
nothing,  if  the  assignment  is  valid,  until  those  for  whose  use  the 
assignment  was  made  are  paid.  If  the  debtor  can  give  time  be- 
yond the  law,  how  far  can  he  go?  If  nineteen  days  in  this  case,  it 
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may  be  so  many  weeks  in  the  next  case,  and  as  many  months  in  a 
succeeding  case.  We  are  of  opinion  there  was  no  error  in  the 
charge  of  the  court. 

There  was,  also,  a  bill  of  exceptions  to  a  rejection  of  evidence 
by  the  court.  The  plaintiffs  having  given  in  evidence,  the  judg- 
ment, execution,  and  return  of  S.  Baird  &  Co.,  against  John  Sheerer, 
offered  to  prove  by  John  Keck,  the  deputy,  who  made  the  return, 
that  the  part  of -the  return,  beginning  with  the  words,  "and  also," 
were  written  on  the  return  day  of  the  writ,  viz.  the  24th  of  Decem- 
ber 1832,  at  Mercer,  many  miles  from  the  goods,  and  that  he  did 
not  actually  take  the  goods  into  his  custody,  for  three  or  four  days 
after.  The  court  rejected  the  evidence.  No  error  was  assigned  by 
the  counsel  of  the  plaintiffs  in  error,  on  this.  Generally,  when 
counsel  do  not  argue  here  a  point  made  below,  it  is  because  they 
know  it  would  do  them  no  good  on  a  second  trial  if  they  reversed 
the  cause  on  that;  but  in  this,  we  may  say,  if  the  assignment  was 
void  against  creditors,  the  sheriff  coming  with  the  fieri  facias  of 
a  judgment  creditor,  and  taking  the  goods,  is  protected  from  any 
liability  of  suit  to  them.  The  assignment  as  to  him,  armed  with 
the  authority  of  the  law,  in  favour  of  a  creditor,  is  utterly  void  and 
of  no  effect,  and  they  can  support  no  suit  against  him.  5  Burr. 
2831;  2  Pick.  411;  2  Stark.  Ev.  750-1. 

After  the  above  was  written,  on  a  subsequent  consultation,  a  ma- 
jority of  the  court  were  of  opinion,  that  the  plaintiffs  in  error  might 
have  a  reversal  of  the  judgment,  on  the  last  point  and  a  venire  de 
novo,  if  he  pleased.  If  he  does  so,  several  matters  must  be  proved 
more  particularly  than  were  done  here;  and  some  points  of  evidence 
and  of  law  will  occur,  on  which  I  do  not  intimate  any  opinion,  as 
they  did  not  arise  nor  were  argued  here. 

It  is  said,  in  4  Binn.  500,  by  Chief  Justice  Tilghman,  that  he 
does  not  think  a  deputy,  who  has  committed  a  trespass,  can  be  a 
witness  to  prove  it  in  a  suit  against  the  sheriff. 

If  Keck,  who  signed  the  return,  (and  not  the  sheriff,)  after  re- 
turning the  writ,  not  having  made  a  levy,  afterwards  went  and 
took  the  goods,  is  not  he  the  trespasser,  and  the  sheriff  not  liable 
for  what  his  deputy  did,  not  having  a  writ;  and  if  plaintiff  recovers 
against  the  sheriff,  and  this  verdict  and  judgment  will  be  evidence 
for  the  sheriff,  in  a  suit  against  Keck,  can  Keck  be  compelled  to 
give  evidence  in  this  case? 

KENNEDY,  J. — Under  the  first  section  of  the  "  act  to  compel  as- 
signees to  settle  their  accounts,"  passed  the  24th  of  March  1818, 
and  the  third  section  of  the  supplement  thereto,  passed  April  the 
14th,  1828,  the  courts  of  common  pleas  of  the  several  counties 
within  this  state  are  authorized,  at  any  time  after  one  year,  in  cases 
of  either  voluntary  or  compulsory  assignments,  made  by  debtors  of 
their  estates,  for  the  benefit  of  their  respective  creditors,  upon  the 
application  of  the  latter,  to  issue  citations  to  such  assignees  or  trustees, 
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requiring  them  to  state  and  settle  their  accounts  upon  oath  or 
affirmation.  This  being  done,  which  the  courts  have  full  power  to 
compel,  they  are  then  empowered  to  decree  a  distribution  of  the 
estate,  so  assigned  in  each  case,  agreeably  to  the  intention  of  the 
assignment.  But  it  is  obvious,  that  if  debtors  are  permitted  to 
appoint  any  time  they  please,  for  the  settlement  and  distribution 
of  the  estate  assigned,  the  acts  of  assembly  which  authorize  the 
courts  to  compel  it  to  be  done  at  any  time  after  one  year,  will  be 
defeated.  But  beside  the  acts  on  this  subject,  it  is  contrary  to  the 
principles  of  the  common  law  and  the  statute  of  1 3  Eliz.  that  debt- 
ors should  be  permitted  to  make  any  disposition  of  their  estates  that 
may  unnecessarily  tend  to  hinder,  delay  or  defraud  their  creditors 
in  obtaining  payment  of  their  debts.  If  the  former,  therefore,  make 
assignments  for  the  purpose  of  paying  their  debts,  it  would  seem  to 
comport  better  with  what  seems  to  be  required  in  such  cases,  that 
there  be  no  time  allowed  or  given  for  the  execution  of  such  trusts, 
beyond  what  is  really  necessary  in  order  to  effect  that  end,  without 
producing  or  making  any  unreasonable  sacrifice  of  the  estate.  To 
accomplish  this,  however,  it  is  easy  to  perceive  that  it  is  imprac- 
ticable, in  most  cases,  to  fix  beforehand  upon  any  precise  time, 
within  which  it  may  be  brought  about.  But  judging  from  the 
enactments  of  the  legislature,  it  may  reasonably  be  inferred  that 
they  considered  one  year  sufficient  in  most,  if  not  in  all  cases;  and, 
therefore,  have  put  it  in  the  power  of  the  creditors,  at  any  time  after 
that  period  shall  have  elapsed,  to  call  the  assignees  or  trustees  to 
account.  Further  time  may,  no  doubt,  in  many  cases,  be  requisite 
for  making  a  final  settlement  and  distribution  of  estates  assigned 
for  paying  the  debts  owing  by  the  owners  thereof;  but  then  this, 
where  the  creditors  are  not  all  willing  to  grant  it,  can  only  be 
obtained  upon  application  to  the  proper  court,  and  sufficient  cause 
shown.  Under  this  view,  it  may  be  advisable  in  making  such 
assignments,  unless  all  the  creditors  are  present  and  consenting  that 
it  shall  be  otherwise,  to  avoid  appointing  any  precise  time  for 
making  distribution  and  discharging  the  execution  of  the  trust ;  but 
leave  it  to  be  done  with  as  much  despatch  as  the  nature  and  con- 
dition of  the  estate,  with  other  attending  or  supervening  circum- 
stances will  admit:  and  at  all  events,  it  is  certain  that  the  legislature 
have  thought  one  year  amply  sufficient;  and  every  deed  of  assign- 
ment, therefore,  extending  the  time  beyond  that  period,  except  by 
and  with  the  consent  of  all  the  creditors,  being  repugnant  to  the 
provision  of  the  act  mentioned  above,  must  be  deemed  void.  The 
court  below  were  therefore  right  in  pronouncing  the  deed  of  assign- 
ment here  invalid. 

But  then  it  must  be  understood,  that  it  is  only  invalid  as  against 
those  creditors  of  the  assignor  who  did  not  join  in  and  have  not 
assented  to  it;  for  as  between  the  parties,  the  assignor  and  the 
assignees,  it  is  good  and  binding;  and  good,  too,  against  all  the  rest 
of  the  world.  But  then  the  creditors,  who  have  not  joined  in  be- 
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coming  parties  to  the  assignment,  can  only  take  advantage  of  its 
invalidity  as  against  them,  by  taking  the  property  assigned  in  execu- 
tion after  they  shall  have  obtained  judgments  against  the  assignor, 
their  debtor,  whereon  they  may  sue  out  writs  of  execution  for  that 
purpose.  But  still,  upon  an  execution,  when  regularly  obtained, 
the  officer  to  whom  it  is  directed  can  only  take  the  property  after 
it  has  been  placed  in  his  hands,  and  before  the  return  day  therein 
mentioned  has  expired.  It  is  of  no  force,  and  he  has  no  authority 
whatever  to  seize  the  property  after  the  execution  has  become 
returnable.  This  he  could  not  do,  supposing  there  were  no  assign- 
ment, and  that  the  property  were  still  in  the  possession  of  the  debtor 
himself,  against  whom  the  execution  had  been  sued  out;  or  if  he 
did,  he  would  render  himself  liable,  in  trespass  or  trover,  to  the 
debtor,  for  the  value  of  it.  Devoe  v.  Elliot,  2  Caines's  Rep.  243; 
Vail  v.  Lewis,  4  Johns.  Rep.  450;  Harvey  v.  Broad,  6  Mod.  14S, 
159,  196.  Now  it  cannot  be  denied  here  that  the  plaintiffs,  the 
assignees  of  the  debtor,  the  assignment  being  effectual  as  between 
the  parties  to  it,  became  thereby  invested,  at  least  with  all  the  rights 
of  the  debtor  to  the  goods;  and  being  invested  fully  with  his  right 
of  property  therein,  were  entitled  to  maintain  the  action  of  trespass 
against  the  defendant,  if  he  took  the  goods  after  the  return  day  of 
the  execution,  in  the  same  manner  that  the  debtor  himself  might, 
provided  he  had  made  no  assignment. 

These  principles  go  far  to  dispose  of  the  other  matter  assigned 
for  error,  and  to  show  that  the  court  below  decided  erroneously  in 
rejecting  the  evidence  offered  by  the  plaintiffs.  They  offered  to 
prove  by  John  Keck,  who  acted  as  the  deputy  of  the  defendant  in 
making  the  return  to  the  fieri  facias  at  the  suit  of  Baird  &  Co.  v. 
Sheerer,  the  assignor  of  the  plaintiffs,  that,  though  the  return,  as 
made  on  the  writ,  imported  a  seizure  of  the  store  goods  as  being 
made,  for  aught  that  appeared  to  the  contrary,  while  the  fieri  facias 
was  in  force,  and  before  the  return  day  thereof  had  expired,  yet 
in  fact,  there  was  no  seizure  of  them  until  three  or  four  days 
afterwards:  that  the  return  of  the  levy,  as  to  the  goods,  was  en- 
dorsed by  Keck  on  the  writ  during  the  return  day  thereof,  at  the 
town  of  Mercer,  where  the  court  was  holding,  and  the  writ  made 
returnable,  a  distance  of  many  miles  from  the  goods,  which  were 
at  the  town  of  Newcastle;  and  that  the  goods  were  not  seen  nor 
taken  till  three  or  four  days  afterwards,  when  they  were  for  the 
first  time  taken  by  the  sheriff.  This  undoubtedly  was  not  only 
pertinent,  but  very  important  evidence,  because  it  tended  to  prove 
a  fact  which,  if  true,  would  most  clearly,  according  to  the  principles 
laid  down  above,  have  rendered  the  defendant  a  trespasser,  and 
liable  to  the  plaintiffs  in  this  action.  If  it  be  then,  as  the  evidence 
offered  went  to  show,  that  the  goods  were  not  within  the  view, 
reach  or  control  of  the  sheriff  or  his  deputy,  at  the  time  he  endorsed 
the  levy  or  seizure  thereof  on  the  writ,  the  endorsement  did  not 
amount  to  a  seizure  of  the  goods  either  in  law  or  in  fact.  A  seizure 


Sept.  1837.]  OF  PENNSYLVANIA.  551 

[Sheerer  v.  Lautzerheizer.] 

of  goods,  or  taking  of  them  in  execution,  can  only  be  made  by  the 
officer  when  he  has  them  within  his  view  or  control,  so  that  he  may 
take  immediate  possession  of  them.  Lane  v.  Jackson,  5  Mass.  Rep. 
157;  Train  v.  Wellington,  12  Ibid.  497;  Wood  v.  Vanarsdale,  3 
Rawle  401. 

Some  doubt,  I  believe  was  expressed,  whether  the  sheriff  s  re- 
turn of  the  seizure  of  the  goods  was  not  to  be  taken  to  have  been 
made  according  to  its  natural  import;  and  whether  it  was  not  con- 
clusive evidence  of  the  fact.  Although,  generally,  the  return  of 
the  sheriff  to  process  for  judicial  purposes,  is  regarded  as  being 
true,  and  cannot  be  contradicted,  in  the  suit  or  proceeding  in  which 
it  is  made,  with  a  view  to  stop  or  delay  the  progress  thereof,  as  it 
would  necessarily  tend  to  produce  great  delay,  inconvenience  and 
embarrassment;  yet  the  sheriff,  in  order  that  no  injury  may  arise 
from  the  falsity  of  his  returns,  is  held  responsible  for  their  truth, 
and  if  not  true  in  any  case,  he  is  liable  to  respond  in  damages  to  the 
party  thereby  injured.  Hence,  in  a  suit  by,  or  against  a  sheriff, 
where  his  return  to  a  writ  or  proceeding,  as  a  ministerial  officer,  is 
made  the  ground  of  his  claim  or  his  defence,  his  return,  at  most,  is 
only  considered  prima  facie  evidence  of  its  truth.  See  Hyskell  v. 
Given,  7  Serg.  $  Rawle  371;  Gyfford  v.  Woodgate,  11  East  2»7. 

It  has,  however,  been  suggested,  that  it  may  be  questionable, 
whether  Keck,  who  acted  as  the  deputy  of  the  defendant  here,  is  a 
competent  witness  for  the  plaintiffs,  or  can  be  compelled  to  give 
evidence  on  their  behalf.  I  am,  I  must  confess,  somewhat  at  a 
loss  to  conceive,  upon  what  ground  such  question  can  well  be 
made.  It  is  obvious,  that  without  a  release  from  the  defendant, 
Keck  could  not  be  a  witness  for  him.  Powell  v.  Hord,  2  Ld. 
Raym.  1411;  because,  if  the  claim  of  the  plaintiffs  be  founded  on 
the  tortious  act  of  Keck  as  his  deputy,  it  would  in  effect  be  calling 
upon  him  to  testify  in  his  own  favour,  and  to  relieve  himself  from 
his  liability  to  the  defendant,  as  he  would  be  bound  to  indemnify 
the  defendant  in  case  of  a  recovery  against  him  in  this  action;  and 
besides,  the  verdict  and  judgment  here,  if  such  recovery  were  to  be 
had,  would  be  evidence  against  Keck  in  an  action  against  him  by 
the  defendant  for  indemnity.  1  Stark.  Ev.  114,  135.  It  is  clear 
then,  that  it  is  the  interest,  which  the  deputy  has  in  the  action,  that 
renders  him  an  incompetent  witness  for  his  principal;  and  accord- 
ingly it  was  ruled  in  Clarke  v.  Lucas,  1  Ry.  Sf  M.  32;  S.  C.  1  Carr 
Sf  Pay.  156;  11  Eng.  Com.  L.  358;  that  an  assistant  employed 
by  the  sheriff's  officer,  was  a  competent  witness  for  the  defendant 
without  a  release,  because  he  was  in  nowise  answerable  for  the  act 
complained  of;  but  it  is  not  only  well  settled,  that  it  is  no  objection 
to  his  competency,  when  called  on  to  testify  against  his  interest, 
but  likewise,  that  he  may  be  compelled  to  do  so,  when  he  is  not  a 
party  on  the  record  to  the  suit.  About  1804— 5,  the  question,  whe- 
ther a  witness  could  refuse  to  answer  questions,  because  he  might 
subject  himself  to  a  civil  liability  or  charge,  was  propounded  in 
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England  by  the  House  of  Lords  to  the  judges,  Mansfield,  C.  J.  of 
the  C.  B.;  Grose  and  Rooke,  J's.;  and  Thompson,  B.  were  of  opinion 
that  he  was  not;  but  the  Lord  Chancellor  and  the  other  judges, 
being  eight  in  number,  were  of  a  contrary  opinion.  1  HalVs  Latu 
Journ.  223.  It  was  settled,  however,  shortly  afterwards  by  the 
passage  of  the  statute  of  46  George  3,  c.  37,  declaring  the  law  in 
the  affirmative,  according  to  the  opinion  of  the  Lord  Chancellor 
and  the  eight  judges.  And  so  it  has  been  held,  and  as  I  take  it, 
finally  settled  in  this  state  by  the  decisions  of  this  court  in  Baird  v. 
Cochran,  4  Serg.  fy  Rawle  397,  and  Nass  v.  Vanswearingen,  7 
Ibid.  192. 

Then,  in  order  to  meet  another  suggestion,  as  to  the  liability  of  the 
defendant  here,  for  the  acts  and  conduct  of  his  deputy.  Whether  the 
defendant  took  the  goods  in  person,  or  by  Keck  as  his  deputy,  he  is 
alike  answerable  for  the  trespass;  because  it  is  a  well  established 
rule,  that  the  sheriff  is  answerable  for  the  taking  by  the  bailiff,  who 
seizes  under  the  co/ourofa.  warrant;  the  act  of  the  bailiff  being  con- 
sidered, for  civil  purposes,  the  act  of  the  sheriff  himself.  2  Phil.  Ev. 
214;  Sanderson  v.  Baker,  2  Bl.  Rep.  832;  S.  C.  3  Wils.  309;  Came- 
ron v.  Reynolds,  Cowp.  403;  Ackworth  v.  Kempe,  1  Doug.  40, 
and  the  cases  cited  in  2  Bl.  Rep.  833,  834.  And  so  the  sureties  of 
a  sheriff  are  liable  in  damages  for  his  trespass  committed  by  seiz- 
ing and  selling  the  goods  of  B,  under  an  execution  against  A. 
Carmack  v.  The  Commonwealth,  5  Binn.  184.  It  would  there- 
fore seem,  that  whatever  the  sheriff  does  by  colour  of  his  office, 
without  authority,  to  the  prejudice  or  injury  of  any  one,  his  sure- 
ties will  be  responsible  for  the  damage  sustained :  and  so  upon  a 
like  principle,  whatever  the  deputy  does,  under  colour  of  his  office 
as  deputy  sheriff,  his  principal  will  be  held  responsible  for  it.  It 
would  be  unreasonable,  if  not  alarming,  were  it  to  be  held  other- 
wise, for  the  sheriff  receives  all  the  emoluments  of  the  office, 
and  is  under  no  control  whatever,  in  the  appointments  of  his  bai- 
liffs or  deputies;  he  may  appoint  whom  he  pleases,  and  therefore, 
it  is  perfectly  reasonable  and  just,  that  he  should  be  answerable  for 
their  acts  and  conduct  as  such. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Hobbs  and  others  against  Fogg.* 

A  negro,  or  mulatto,  is  not  entitled  to  exercise  the  right  of  suffrage,  at  the  general 
election,  under  the  existing  constitution  and  laws  of  Pennsylvania. 

WRIT  of  error  to  the  common  pleas  of  Luzerne  county. 

This  was  an  action  on  the  case,  brought  in  the  court  below,  by 
William  Fogg,  the  defendant  in  error,  against  the  plaintiffs  in  error, 
Hiram  Hobbs,  inspector,  and  Levi  Baldwin,  John  Miller,  and 
Uriah  A.  Gritner,  judges,  of  the  general  election,  held  in  the  county 
of  Luzerne,  on  the  13th  of  October  1835. 

The  plaintiff  below  was  a  coloured  man,  either  a  negro  or 
mulatto,  and,  it  would  seem,  brought  this  action,  for  the  purpose 
of  establishing  a  right,  which  he  claimed  to  have,  of  voting  at 
the  general  election,  held  in  the  county  where  he  resided,  for 
governor  and  other  officers,  as  a  citizen  and  freeman  of  the  state, 
according  to  the  provision  in  this  behalf,  contained  in  the  constitu- 
tion and  laws. 

The  declaration  set  forth  the  election  of  Hiram  Hobbs,  by  the 
electors  of  the  township  of  Greenfield,  in  the  county  of  Luzerne, 
on  the  2d  day  of  October  1835,  as  an  inspector  for  the  then  ensu- 
ing general  election,  about  to  be  held  on  the  1 3th  of  the  same 
month;  his  acceptance  of  the  office;  also  the  due  appointment  of  the 
other  plaintiffs  in  error,  as  judges  of  the  said  general  election;  their 
acceptance  of  the  office ;  and  that  they  all,  accordingly,  acted  in  and 
exercised  their  respective  offices,  at  and  during  the  said  general 
election;  when  and  where  the  defendant  in  error,  being  one  of  the 
freemen,  and  citizens  of  the  commonwealth  of  Pennsylvania,  and 
having  resided  within  the  said  commonwealth  for  two  years  next 
before  said  election,  in  the  township  of  Greenfield;  and  being  also 
above  the  age  of  twenty-one  years,  and  having  paid  a  county  tax, 
assessed  at  least  six  months  before  the  said  election,  all  which 
being  made  known  to  the  plaintiffs  in  error,  he  offered  to  vote,  but 
they  contriving,  and  fraudulently,  and  maliciously  intending  to 
injure  and  damnify  him,  the  plaintiff  in  error,  in  this  behalf,  abso- 
lutely refused  to  receive  his  vote,  and  thus  prevented  him  from 
doing  so. 

On  the  trial  of  the  cause,  the  facts  stated,  by  the  plaintiff  below, 
in  his  declaration,  with  the  exception  that  his  vote  was  fraudu- 
lently or  maliciously  refused;  and  with  the  addition,  that  the  plain- 
tiff was  a  negro  or  mulatto,  were  admitted.  It  was  distinctly 

*  The  report  of  this  case  was  received  too  late  for  insertion  amongst  the  decisions 
at  the  Sunbury  term,  to  which  it  appertains. 

vi. — 3  u 
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admitted  by  the  plaintiff  below,  that  there  was  no  express  malice 
on  the  part  of  the  defendants  below,  in  refusing  to  receive  his 
vote;  and  that  he  was  a  free  negro  or  mulatto. 

There  being  no  controversy  between  the  parties,  as  to  the  facts 
of  the  case,  the  president  judge  (Scott)  charged  the  jury  as  follows: 
"  This  suit  is  brought  for  the  purpose  of  ascertaining  the  political 
rights  of  the  man  of  colour  in  Pennsylvania.  The  defendants 
insist,  1st,  that  even  supposing  the  plaintiff  was  entitled  to  recover 
in  any  form  of  action,  he  cannot,  in  an  action  on  the  case.  That 
the  act  of  assembly  gives  a  specific  remedy,  which  must  be  pur- 
sued. Upon  this  point,  the  court  charged  the  jury,  that  this  is  not 
a  proceeding  to  recover  the  penalty  imposed  by  any  act  of  assem- 
bly, but  to  recover  damages  for  a  personal  wrong,  in  being  de- 
prived of  the  right  of  suffrage  by  the  defendants,  who  were  officers 
of  the  election,  they  well  knowing  that  he  was  a  legal  voter. 
Such  action  may  be  sustained,  notwithstanding  the  penal  sanction 
of  the  laws  and  the  specific  modes  prescribed  for  enforcing  them. 
Upon  this  point,  the  court  instruct  the  jury,  that  the  declaration 
sets  forth  every  fact  necessary,  under  the  act  of  assembly,  to 
qualify  the  plaintiff  to  exercise  the  rights  of  a  voter;  and  that  the 
defendants  well  knowing  the  premises  rejected  his  vote.  It  is, 
therefore,  unnecessary  for  the  plaintiff  to  prove  express  malice ; 
malice  is  implied  in  law. 

"  It  is  finally  urged,  that  a  free  negro  or  mulatto  is  not  a  citizen 
within  the  meaning  of  the  constitution  and  laws  of  the  United 
States,  and  of  the  state  of  Pennsylvania,  and,  therefore,  is  not  en- 
titled to  the  right  of  suffrage.  This,  the  court  regard  as  the  most 
important  point  in  the  cause ;  and  the  question,  as  it  is  avowed  on 
the  part  of  the  plaintiff,  which  this  suit  was  brought  to  settle. 

"  We  know  of  no  expression  in  the  constitution  or  laws  of  the 
United  States,  nor  in  the  constitution  or  laws  of  the  state  of  Penn- 
sylvania, which  can  legally  be  construed  to  prohibit  free  negroes 
and  mulattoes,  who  are  otherwise  qualified,  from  exercising  the 
rights  of  an  elector.  The  preamble  to  the  act,  for  the  gradual 
abolition  of  slavery r  passed  on  the  1st  of  March  1780,  breathes 
a  spirit  of  piety  and  patriotism,  and  fully  indicates  an  intention  in 
the  legislature  to  make  the  man  of  colour  a  freeman. 

"  As  there  is  no  dispute  between  the  parties,  in  relation  to  the 
facts  in  this  case,  and  as  the  opinion  of  the  court,  upon  the  points 
of  law,  are  decidedly  with  the  plaintiff,  the  verdict  of  the  jury 
must  be  in  his  favour,  &c." 

To  this  charge  of  the  court,  the  counsel  for  the  defendants  below, 
excepted;  and  assigned  the  same  for  error  in  the  court  above. 

1st.  That  the  court  erred,  in  charging  the  jury,  that  it  was  un- 
necessary for  the  plaintiff  to  prove  express  malice,  in  order  to 
entitle  him  to  recover;  that  malice  was  implied  in  law. 

2d.  That  the  court  erred,  in  charging  the  jury,  that  there  was 
no  provision  in  the  constitution  or  laws  of  this  state,  which  can  be 
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legally  construed,  to  prohibit  free  negroes,  or  mulattoes,  who  are 
otherwise  qualified,  from  exercising  the  rights  of  an  elector. 

The  decision  of  the  supreme  court  on  the  question,  involved  in 
the  second  error,  rendered  the  expression  of  an  opinion  unneces- 
sary in  respect  to  the  first. 

Wright  and  Conyngham,  for  plaintiffs  in  error,  cited,  as  to  the 
first  error,  1  East  555,  note  page  563;  11  Johns.  Rep.  114;  3 
Con.  537;  11  Serg.  &/•  Rawle,  3;  3  Eng.  Com.  Law  486;  2 
Starkie's  Rep.  577.  In  support  of  the  second  error,  Crandalfs 
Case,  10  Con.  339;  2 Kent's  Com.  258,  note;  1  Lift.  Ky.  Rep. 
333;  Constitution  of  U.  S.,  art.  4,  sect.  2;  Sergeant  on  Const. 
Law  393. 

Kidder  and  Greenough,  for  defendant  in  error,  cited,  as  to  the 
first  error,  2  Ld.  Raym.   938;    Jl  Mass.  330;  Constitution  of 
Penn.  art.  3,  sect.  1;  Jibolition  act  0/1 7SO;  3  Kent's  Com.  258; 
Sergeant  on  Const.  Law  393;    VatteVs  Law  of  Nations,  166-7; 
Stroud's  Purd.  §81. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — This  record  raises,  a  second  time,  the  only  ques- 
tion on  a  phrase  in  the  constitution,  which  has  occurred  since  its 
adoption;  and  however  partizans  may  have  disputed  the  wisdom 
of  its  provisions,  no  man  has  disputed  the  clearness  and  precision 
of  its  phraseology.  We  have  often  been  called  upon  to  enforce 
its  limitations  of  legislative  power;  but  the  business  of  interpreta- 
tion was  incidental,  and  the  difficulty  was  not  in  the  diction,  but 
in  the  uncertainty  of  the  act  to  which  it  was  to  be  applied.  I 
have  said,  a  question  on  the  meaning  of  a  phrase  has  arisen  a 
second  time.  It  would  be  more  accurate  to  say  the  same  question 
has  arisen  the  second  time.  About  the  year  1795,  as  I  have  it 
from  James  Gibson,  Esquire,  of  the  Philadelphia  bar,  the  very 
point  before  us  was  ruled  by  the  high  court  of  errors  and  appeals, 
against  the  right  of  negro  suffrage.  Mr  Gibson  declined  an  invita- 
tion to  be  concerned  in  the  argument,  and  therefore,  has  no  memo- 
randum of  the  cause  to  direct  us  to  the  record.  I  have  had  the 
office  searched  for  it;  but  the  papers  had  fallen  into  such  disorder 
as  to  preclude  a  hope  of  its  discovery.  Most  of  them  were  im- 
perfect, and  many  were  lost  or  misplaced.  But  Mr  Gibson's  re- 
membrance of  the  decision  is  perfect  and  entitled  to  full  confidence. 
That  the  case  was  not  reported,  is  probably  owing  to  the  fact  that 
the  judges  gave  no  reasons;  and  the  omission  is  the  more  to  be 
regretted,  as  a  report  of  it  would  have  put  the  question  at  rest  and 
prevented  much  unpleasant  excitement.  Still  the  judgment  is  not 
the  less  authoritative  as  a  precedent.  Standing  as  the  court  of 
last  resort,  that  tribunal  bore  the  same  relation  to  this  court, 
that  the  supreme  court  does  to  the  common  pleas;  and  as  its 
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authority  could  not  be  questioned  then,  it  cannot  be  questioned 
now.  The  point,  therefore,  is  not  open  to  discussion  on  original 
grounds. 

But  the  omission  of  the  judges,  renders  it  proper  to  show  that 
their  decision  was  founded  in  the  true  principles  of  the  constitu- 
tion. In  the  first  section  of  the  third  article,  it  is  declared,  that 
"  in  elections  by  the  citizens,  every  FREEMAN  of  the  age  of  twenty- 
one  years,  having  resided  in  the  state  two  years  before  the  election, 
and  having  within  that  time  paid  a  state  or  county  tax,"  shall 
enjoy  the  rights  of  an  elector.  Now  the  argument  of  those  who 
assert  the  claim  of  the  coloured  population  is,  that  a  negro  is  a 
man ;  and,  when  not  held  to  involuntary  service,  that  he  is  free ; 
consequently  that  he  is  a  freeman ;  and  if  a  freeman  in  the  com- 
mon acceptation  of  the  term,  then  a  freeman  in  every  acceptation 
of  it.  This  pithy  and  syllogistic  sentence  comprises  the  whole 
argument  which,  however  elaborated,  perpetually  gets  back  to  the 
point  from  which  it  started.  The  fallacy  of  it,  is  its  assumption 
that  the  term  freedom  signifies  nothing  but  exemption  from  invol- 
untary service ;  and  that  it  has  not  a  legal  signification  more  spe- 
cific. The  freedom  of  a  municipal  corporation,  or  body  politic, 
implies  fellowship  and  participation  of  corporate  rights;  but  an 
inhabitant  of  an  incorporated  place,  who  is  neither  servant  nor 
slave,  though  bound  by  its  laws,  may  be  no  freeman  in  respect  of 
its  government.  It  has  indeed  been  affirmed  by  text  writers,  that 
habitance  and  paying  scot  and  lot,  give  an  incidental  right  to  cor- 
porate freedom;  but  the  courts  have  refused  to  acknowledge  it 
even  when  the  charter  seemed  to  imply  it;  and,  when  not  derived 
from  prescription  or  grant,  it  has  been  deemed  a  qualification 
merely,  and  not  a  title.  Wilcox,  chap.  3,  p.  456.  Let  it  not  be  said 
that  the  legal  meaning  of  the  word  freeman  is  peculiar  to  British 
corporations,  and  that  we  have  it  not  in  the  charters  and  constitu- 
tions of  Pennsylvania. 

The  laws  agreed  upon  in  England,  in  May  1 682,  use  the  word 
in  this  specific  sense,  and  even  furnish  a  definition  of  it.  "  Every 
inhabitant  of  the  said  province  that  is  or  shall  be  a  purchaser  of 
one  hundred  acres  of  land  or  upwards,  his  heirs  and  assigns;  and 
every  person  who  shall  have  paid  his  passage,  and  shall  have  taken 
up  one  hundred  acres  of  land  at  a  penny  an  acre,  and  have  culti- 
vated ten  acres  thereof;  and  every  person  that  hath  been  a  servant 
or  bondsman,  and  is  free  by  his  service,  that  shall  have  taken  up 
his  fifty  acres  of  land,  and  shall  have  cultivated  twenty  thereof; 
and  every  inhabitant,  artificer,  or  other  resident  in  the  said  pro- 
vince that  pays  scot  and  lot  to  the  government;  shall  be  deemed 
and  accounted  A  FREEMAN  of  the  said  province;  and  every  such 
person  shall  be  capable  of  electing  or  being  elected  representa- 
tives of  the  people  in  provincial  council  or  general  assembly  of  the 
said  province."  Now  why  this  minute  arid  elaborate  detail?  Had 
it  been  intended  that  all  but  servants  and  slaves  should  be  freemen 
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to  every  intent,  it  had  been  easier  and  more  natural  to  say  so.  But 
it  was  not  intended.  It  was  foreseen  that  there  would  be  inhabit- 
ants, neither  planters  nor  taxable,  who,  though  free  as  the  winds, 
might  be  unsafe  depositories  of  popular  power;  and  the  design 
was  to  admit  no  man  to  the  freedom  of  the  province  who  had  not 
a  stake  in  it.  That  the  clause  which  relates  to  freedom  by  service, 
was  not  intended  for  manumitted  slaves,  is  evident  from  the  fact 
that  there  were  none,  and  it  regarded  not  slavery,  but  limited  ser- 
vitude expired  by  efflux  of  time.  At  that  time,  certainly,  the  case 
of  a  manumitted  slave,  or  of  his  freeborn  progeny,  was  not  con- 
templated as  one  to  be  provided  for  in  the  founder's  scheme  of 
policy.  I  have  quoted  the  passage,  however,  to  show  that  the 
word  freeman  was  applied  in  a  peculiar  sense  to  the  political  com- 
pact of  our  ancestors,  resting,  like  a  corporation,  on  a  charter  from 
the  crown ;  and  exactly  as  it  was  applied  to  bodies  politic  at  home. 
In  entire  consonance,  it  was  declared  in  the  act  of  union,  given  at 
Chester  in  the  same  year,  that  strangers  and  foreigners  holding 
land,  "  according  to  the  law  of  a  freeman/'  and  promising  obedi- 
ence to  the  proprietary  as  well  as  allegiance  to  the  crown,  "  shall 
be  held  and  reputed  freemen  of  the  province  and  counties  afore- 
said;" and  it  was  further  declared,  that  when  a  foreigner  "  shall 
make  his  request  to  the  governor  of  the  province  for  the  aforesaid 
freedom,  the  same  person  shall  be  admitted  on  the  conditions 
herein  expressed,  paying  twenty  shillings  sterling  and  no  more ;" 
modes  of  expression  peculiarly  appropriate  to  corporate  fellow- 
ship. The  word  in  the  same  sense  pervades  the  charter  of  privi- 
leges, the  act  of  settlement,  and  the  act  of  naturalization,  in  the 
preamble,  to  the  last  of  which,  it  was  said  that  some  of  the  in- 
habitants were  "  foreigners  and  not  freemen  according  to  the  ac- 
ceptation of  the  laws  of  England." 

It  held  its  place  also  in  the  legislative  style  of  enactment,  down 
to  the  adoption  of  the  present  constitution ;  after  which,  the  words 
"  by  and  with  the  advice  and  consent  of  the  freemen,"  were  left 
out  and  the  present  style  substituted.  Thus,  till  the  instant  when 
the  phrase  on  which  the  question  turns,  was  penned,  the  term 
freeman  had  a  peculiar  and  specific  sense,  being  used  like  the  term 
citizen,  which  supplanted  it,  to  denote  one  who  had  a  voice  in 
public  affairs.  The  citizens  were  denominated  freemen  even  in 
the  constitution  of  1776;  and  under  the  present  constitution,  the 
word,  though  dropped  in  the  style,  was  used  in  legislative  acts 
convertibly  with  electors,  so  late  as  the  year  1798,  when  it  grew 
into  disuse. 

In  an  act,  passed  on  the  4th  of  April  in  that  year,  for  the  estab- 
lishment of  certain  election  districts,  it  was,  for  the  first  time,  used 
indiscriminately  with  that  word;  since  when,  it  has  been  entirely 
disused.  Now  it  will  not  be  pretended  that  the  legislature  meant 
to  have  it  inferred,  that  every  one  not  a  freeman  within  the  pur- 
view should  be  deemed  a  slave;  and  how  can  a  convergent  intent 
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be  collected  from  the  same  word  in  the  constitution,  that  every  one 
not  a  slave  is  to  be  accounted  an  elector?  Except  for  the  word 
citizen,  which  stands  in  the  context,  also  as  a  term  of  qualification, 
an  affirmance  of  these  propositions  would  extend  the  right  of  suf- 
frage to  aliens;  and  to  admit  of  any  exception  to  the  argument,  its 
force  being  derived  from  the  supposed  universality  of  the  term, 
would  destroy  it.  Once  concede  that  there  may  be  a  freeman  in 
one  sense  of  it,  who  is  not  so  in  another,  and  the  whole  ground  is 
surrendered.  In  what  sense,  then,  must  the  convention  of  1790 
be  supposed  to  have  used  the  term?  Questionless  in  that  which  it 
had  acquired  by  use  in  public  acts  and  legal  proceedings,  for  the 
reason  that  a  dubious  statute  is  to  be  expounded  by  usage.  "  The 
meaning  of  things  spoken  and  written,  must  be  as  hath  been  con- 
stantly received."  Vaugh.  169.  On  this  principle,  it  is  difficult 
to  discover  how  the  word  freeman,  as  used  in  previous  public  acts, 
could  have  been  meant  to  comprehend  a  coloured  race.  As  well 
might  it  be  supposed  that  the  declaration  of  universal  and  unalien- 
able  freedom  in  both  our  constitutions,  was  meant  to  comprehend 
it.  Nothing  was  ever  more  comprehensively  predicated,  and  a 
practical  enforcement  of  it  would  have  liberated  every  slave  in  the 
state ;  yet  mitigated  slavery  long  continued  to  exist  among  us  in 
derogation  of  it.  Rules  of  interpretation  demand  a  strictly  verbal 
construction  of  nothing  but  a  penal  statute ;  and  a  constitution  is 
to  be  construed  still  more  liberally  than  even  a  remedial  one,  be- 
cause a  convention  legislating  for  masses,  can  do  little  more  than 
mark  an  outline  of  fundamental  principles,  leaving  the  interior 
gyrations  and  details  to  be  filled  up  by  ordinary  legislation.  "  Con- 
ventions intended  to  regulate  the  conduct  of  nations,"  said  Chief 
Justice  Tilghman,  in  the  Farmers'  Bank  v.  Smith,  3  Serg.  $•  Rawle, 
69,  "are  not  to  be  construed  like  articles  of  agreement  at  the  com- 
mon law.  It  is  of  little  importance  to  the  public  whether  a  tract 
of  land  belongs  to  A  or  B.  In  deciding  these  titles,  strict  rules  of 
construction  may  be  adhered  to ;  and  it  is  best  they  should  be  ad- 
hered to,  though  sometimes  at  the  expense  of  justice.  But  where 
multitudes  are  to  be  affected  by  the  construction  of  an  amendment, 
great  regard  is  to  be  paid  to  the  spirit  and  intention."  What  better 
key  to  these,  than .  the  tone  of  antecedent  legislation  discoverable 
in  the  application  of  the  disputed  terms  ? 

But  in  addition  to  interpretation  from  usage,  this  antecedent 
legislation  furnishes  other  proofs  that  no  coloured  race  was  party 
to  our  social  compact.  As  was  justly  remarked  by  President  Fox, 
in  the  matter  of  the  late  contested  election,  our  ancestors  settled 
the  province  as  a  community  of  white  men;  and  the  blacks  were 
introduced  into  it  as  a  race  of  slaves;  whence  an  unconquerable 
prejudice  of  caste,  which  has  come  down  to  our  day,  insomuch, 
that  a  suspicion  of  taint  still  has  the  unjust  effect  of  sinking  the 
subject  of  it  below  the  common  level.  Consistently  with  this  pre- 
judice, is  it  to  be  credited  that  parity  of  rank  would  be  allowed  to 
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such  a  race?  Let  the  question  be  answered  by  the  statute  of  1726, 
which  denominated  it  an  idle  and  a  slothful  people ;  which  directed 
the  magistrates  to  bind  out  free  negroes  for  laziness  or  vagrancy; 
which  forbade  them  to  harbour  Indian  or  mulatto  slaves,  on  pain 
of  punishment  by  fine,  or  to  deal  with  negro  slaves,  on  pain  of 
stripes;  which  annexed  to  the  interdict  of  marriage  with  a  white, 
the  penalty  of  reduction  to  slavery;  which  punished  them  for 
tippling,  with  stripes,  and  even  a  white  person  with  servitude  for 
intermarriage  with  a  negro.  If  freemen,  in  a  political  sense,  were 
subjects  of  these  cruel  and  degrading  oppressions,  what  must  have 
been  the  lot  of  their  brethren  in  bondage.  It  is  also  true,  that  de- 
grading conditions  were  sometimes  assigned  to  white  men,  but 
never  as  members  of  a  caste.  Insolvent  debtors,  to  indicate  the 
worst  of  them,  were  compelled  to  make  satisfaction  by  servitude; 
but  that  was  borrowed  from  a  kindred  and  still  less  rational  prin- 
ciple of  the  common  law.  This  act  of  1726,  however,  remained 
in  force  till  it  was  repealed  by  the  emancipating  act,  of  1780;  and 
it  is  irrational  to  believe  that  the  progress  of  liberal  sentiments  was 
so  rapid,  in  the  next  ten  years,  as  to  produce  a  determination  in 
the  convention  of  1790,  to  raise  this  depressed  race  to  the  level  of 
the  white  one.  If  such  were  its  purpose,  it  is  strange  that  the 
word  chosen  to  effect  it,  should  have  been  the  very  one  chosen  by 
the  convention  of  1776,  to  designate  a  white  elector.  "Every 
freeman,"  it  is  said,  chap.  II,  sect.  6,  "  of  the  full  age  of  twenty- 
one  years,  having  resided  in  this  state  for  a  space  of  one  whole 
year  before  the  day  of  election,  and  paid  taxes  during  that  time, 
shall  enjoy  the  rights  of  an  elector." 

Now  if  the  word  freeman  were  not  potent  enough  to  admit  a 
free  negro  to  suffrage,  under  the  first  constitution,  it  is  difficult  to 
discern  a  degree  of  magic  in  the  intervening  plan  of  emancipation, 
sufficient  to  give  it  adequate  potency,  in  the  apprehension  of  the 
convention  under  the  second. 

The  only  thing  in  the  history  of  the  convention,  which  casts  a 
doubt  upon  the  intent,  is  the  fact,  that  the  word  white  was  pre- 
fixed to  the  word  freeman,  in  the  report  of  the  committee,  and 
subsequently  struck  out;  probably  because  it  was  thought  super- 
fluous, or  still  more  probably,  because  it  was  feared  that  respect- 
able men  of  dark  complexion  would  often  be  insulted  at  the  polls, 
by  objections  to  their  colour.  I  have  heard  it  said,  that  Mr  Galla- 
tin  sustained  his  motion  to  strike  out  on  the  latter  ground.  What- 
ever the  motive,  the  disseverance  is  insufficient  to  warp  the  inter- 
pretation of  a  word  on  such  settled  and  determinate  meaning  as 
the  one  which  remained.  A  legislative  body  speaks  to  the  judi- 
ciary only  through  its  final  act,  and  expresses  its  will  in  the  words 
of  it;  and  though  their  meaning  may  be  influenced  by  the  sense  in 
which  they  have  usually  been  applied  to  intrinsic  matters,  we  can- 
not receive  an  explanation  of  them  from  what  has  been  moved  or 
said  in  debate.  Were  he  even  disposed  to  pry  into  the  motives  of 
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the  members,  it  would  be  impossible  for  him  to  ascertain  them; 
and  in  attempting  to  discover  the  ground  on  which  the  conclusion 
was  attained,  it  is  not  probable  that  a  member  of  the  majority 
could  indicate  any  thing  that  was  common  to  all.  Previous  pro- 
positions are  merged  in  the  act  of  consummation;  and  the  inter- 
preter of  it  must  look  to  that  alone. 

I  have  thought  it  fair  to  treat  the  question  as  it  stands  affected 
by  our  own  municipal  regulations  without  illustration  from  those 
of  other  states,  where  the  condition  of  the  race  has  been  still  less 
favoured.  Yet  it  is  proper  to  say  that  the  second  section  of  the 
fourth  article  of  the  federal  constitution,  presents  an  obstacle  to  the 
political  freedom  of  the  negro,  which  seems  to  be  insuperable.  It 
is  to  be  remembered  that  citizenship  as  well  as  freedom,  is  a  con- 
stitutional qualification;  and  how  it  could  be  conferred  so  as  to 
overbear  the  laws  imposing  countless  disabilities  on  him  in  other 
states,  is  a  problem  of  difficult  solution.  In  this  aspect  the  ques- 
tion becomes  one,  not  of  intention,  but  of  power;  and  of  power  so 
doubtful  as  to  forbid  the  exercise  of  it.  Every  man  must  lament 
the  necessity  of  these  disabilities;  but  slavery  is  to  be  dealt  with  by 
those  whose  existence  depends  on  the  skill  with  which  it  is  treated. 
Considerations  of  mere  humanity,  however,  belong  to  a  class  with 
which,  as  judges,  we  have  nothing  to  do;  and  interpreting  the 
constitution  in  the  spirit  of  our  institutions,  we  are  bound  to  pro- 
nounce that  men  of  colour  are  destitute  of  title  to  the  elective 
franchise.  Their  blood,  however,  may  become  so  diluted  in  suc- 
cessive descents  as  to  lose  its  distinctive  character;  and,  then,  both 
policy  and  justice  require  that  previous  disabilities  should  cease. 
By  the  amended  constitution  of  North  Carolina,  no  free  negro, 
mulatto,  or  free  person  of  mixed  blood,  descended  from  negro 
ancestors,  to  the  fourth  generation  inclusive,  though  one  ancestor 
of  each  generation  may  have  been  a  white  person,  shall  vote  for 
members  of  the  legislature. 

I  regret  to  say,  no  similar  regulation  for  practical  purposes,  has 
been  attempted  here ;  in  consequence  of  which,  every  case  of  dis- 
puted colour  must  be  determined  by  no  particular  rule,  but  by  the 
discretion  of  the  judges;  and  thus  a  great  constitutional  right,  even 
under  the  proposed  amendments  of  the  constitution,  will  be  left 
the  sport  of  caprice.  In  conclusion,  we  are  of  opinion,  the  court 
erred  in  directing  that  the  plaintiff  could  have  his  action  against 
the  defendant  for  the  rejection  of  his  vote. 

Judgment  reversed. 
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belonging  to  another,  agree  with  that  other  to  pay  it  to  a  third,  action  lies  by  the 
person  beneficially  interested.     But  where  the  contract  is  for  the  benefit  of  the 
contracting  party,  and  the  third  person  is  a  stranger  to  the  consideration,  the 
action  must  be  by  the  promisee.     Blymire  v.  Boistle,  182. 

4.  A.  S.  devised  the  one  undivided  third  part  of  a  tract  of  land  to  his  daughter  S. 
and  in  the  event  of  her  having  no  issue  at  his  death,  then  he  devised  the  same  to 
two  other  daughters  E.  and  R.,  to  be  equally  divided  between  them,  "  they  paying 
her,  the  said  S.  in  lieu  thereof,  the  sum  of  800  dollars,  equally  between  them,  the 
said  E.  and  R.,  only  that  the  said  R.  should  pay  of  this  sum  800  dollars,  the 
amount  of  a  note  she  held  on  him,  (the  said  testator)  more  than  her  sister  the 
said  E.,  and  that  the  said  800  dollars  should  be  paid  by  them  in  four  equal  pay- 
ments, &c."   R.  and  E.  took  possession  of  the  devise,  and  made  partition  between 
themselves.     Held,  that  an  action  could  not  be  maintained  by  S.  against  the 
devisees  jointly,  to  recover  the  legacy  payable  out  of  the  land,  she  having  had 
no  issue  at  the  death  of  the  testator.     Cook  v.  Montgomery,  238. 

5.  An  action  on  the  case  against  two  individuals  for  agreeing  and  conspiring 
with  a  third  person  to  defraud  his  creditors  may  be  maintained,  when,  in  pur- 

vi. — 3  v 
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suance  of  such  agreement,  the  defendants  took  assignments  of  his  property,  and 
aided  him  in  getting  out  of  the  state,  by  which  means  the  plaintiff  was  defraud- 
ed and  prevented  from  recovering  his  debt.  The  fact  that  the  debt  of  the  plain- 
tiff was  not  payable  at  the  time  of  the  alleged  fraud,  is  no  objection  to  the  ac- 
tion. Mott  v.  Danforth,  304. 

In  such  action,  the  measure  of  damages  is  the  value  of  the  property  withdrawn 
from  the  reach  of  the  plaintiff,  and  not  the  amount  of  the  debt  due  to  him.  Ibid. 

6.  If  arbitrators,  to  whom  an  action  on  a  mortgage  is  submitted,  estimate,  in 
making  their  award,  other  claims  of  the  plaintiff  against  the  defendant,  without 
the  plaintiff's  express  assent  thereto,  and  their  award  does  not  in  amount  exceed 
the  plaintiff's  claim  on  the  mortgage,  he  will  not  thereby  be  barred  in  an  action 
to  recover  those  other  claims  from  the  defendant.     Connelly  v.  Arnold,  312. 

7.  B  agreed  to  pay  a  debt  due  by  A,  for  which  C  was  surety.    C  paid  the  debt 
and  sued  B  on  his  agreement.     Held,  that,  being  a  stranger  to  the  consideration, 
as  between  A  and  B,  C  could  not  recover  on  it.     Morrison  v.  Beckey,  349. 

8.  An  action  will  not  lie  by  a  justice  of  the  peace  against  a  person  married 
by  him,  and  another,  for  maliciously  conspiring  together  to  induce  the  said 
justice  to  marry  the  defendant  to  a  minor,  whereby  he  was  subjected  to  a 
penalty  of  50  pounds.     Cummins  v.  Scott,  519. 

ADMINISTRATION  ACCOUNT. 

EXECUTORS  AND  ADMINISTRATORS,  6,  9. 

After  an  estate  has  been  settled  and  releases  executed  by  the  legatees  to  the 
executor,  which  have  been  acquiesced  in  for  a  number  of  years,  and  until  the 
executor's  death,  the  accounts  will  not  be  opened,  and  the  representative  of  the 
executor  compelled  to  account  according  to  a  strict  calculation  of  interest. 
Deardorfs  Appeal,  159. 

ADMINISTRATION. 

It  is  error  for  the  orphans'  court  to  vacate  letters  of  administration  without 
notice  to  the  administrator,  and  an  opportunity  to  show  cause  why  the  same 
should  not  be  vacated.  Hosteller's  Appeal,  244. 

ADMINISTRATOR. 

EXECUTOR  AND  ADMINISTRATOR. 

ADVANCEMENTS. 

1.  Entries  in  a  book,  made  or  caused  to  be  made,  by  a  father,  of  advance- 
ments to  his  children,  are  competent  evidence,  although  the  child  charged  had 
no  knowledge  of  the  entry.  Hengst's  Estate,  85. 

.  In  a  case  of  intestacy,  advancements  by  a  father  to  his  children,  must  be 
brought  into  hotchpot,  in  estimating  the  distributive  share  of  each.  But  if,  after 
advancements,  a  will  be  made,  the  intention  of  the  testator  respecting  them  is 
matter  of  fact,  determinable  from  the  will,  and  to  which  may  be  added  extrinsic 
evidence.  Watson  v.  Watson,  254. 

3.  The  orphans'  court,  upon  the  confirmation  of  the  real  estate  of  an  intestate 
to  the  heir,  may  exercise  their  jurisdiction  over  advancements,  and  adjust  the 
sum  due  to  eacli  heir :  and  this  having  been  done  in  an  action  on  the  recogni- 
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zance,  the  decree  would  be  conclusive  upon  the  subject  of  advancements.  But 
if  there  be  no  adjudication  on  that  subject,  and  the  heir  to  whom  the  land  was 
decreed,  enter  into  one  recognizance  in  a  gross  sum,  conditioned  for  the  pay- 
ment, to  the  other  heirs,  of  their  respective  shares,  in  an  action  upon  that  re- 
cognizance for  the  use  of  one  of  the  heirs,  the  defendant  may  show  that  the 
plaintiff  was  fully  or  partially  advanced.  Blanchard  v.  Commonwealth,  309. 

AGENT. 

EVIDENCE,  24. 

AGREEMENT. 

EVIDENCE,  13. 

A  party  to  an  agreement  may  resist  the  specific  execution  of  it,  because  of  a 
waiver  of  it  by  parol,  or  by  acts  of  the  other  party,  which  induce  a  presumption 
of  abandonment.  Ong  v.  Campbell,  392. 

AMENDMENT. 

MORTGAGE,  53. 

APPEAL. 

JURISDICTION,  1,  2. 

ARBITRATION. 

1.  Under  the  arbitration  law,  the  number  of  arbitrators  must  be  fixed  exclu- 
sively by  the  prothonotary,  where  one  party,  only,  attends  to  appoint.     It  is  error 
if  such  party  is  allowed  a  voice  in  it.     Mitchell  v,  Wilhelm,  259. 

Arbitrators  have  no  power,  without  consent,  to  supply  vacancies  a  second 
time.  Bowman  v.  Sharp,  324. 

2.  A  statement  may  be  filed  in  an  action  upon  an  insolvent's  bond ;  such 
action  is  within  the  compulsory  arbitration  law.     Ibid. 

ASSIGNMENT. 

TRUSTEE,  2,  5. 

1.  An  assignment  of  property  for  the  payment  of  a  debt,  accompanied  by  a 
parol  agreement  that  the  residue  of  the  proceeds  of  the  sale  of  the  property,  after 
the  payment  of  the  debt,  should  be  returned  to  the  assignor,  is  not  of  itself  fraud- 
ulent: the  proper  limitation  to  this,  is,  that  the  amount  assigned  bears  a  rea- 
sonable proportion  to  the  debt  provided  for;  a  defect  in  which,  would  be  evidence 
of  fraud  in  fact,  which,  however,  is  not  a  subject  of  a  legal  direction  to  the  jury4 
Rahn  v.  M'Elralh,  151. 

2.  A  voluntary  deed  of  assignment,  made  by  a  debtor  of  his  estate  to  trustees, 
for  the  benefit  of  his  creditors,  giving  a  preference  to  such  of  them  as  should 
execute  releases  to  him  within  a  limited  time;  and  allowing  to  the  trustees 
upwards  of  a  year  for  executing  the  trust,  and  distributing  the  funds  thereof 
among  the  creditors,  is  void  as  against  those  of  his  creditors  who  did  not  join 
in  and  accept  of  it.    Sheerer  v.  Lautzerheizer,  543. 

An  action  of  trespass  de  bonis  asportatis,  may  be  maintained  by  the  trustees 
named  in  such  deed,  against  the  sheriff  for  taking  goods  included  in  the  assign 
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merit,  under  colour  of  a  fieri  facias,  sued  out  on  a  judgment  against  the 
assignor,  after  the  return  day  of  the  fieri  facias  had  elapsed,  and  after  the 
trustees  had  taken  possession  of  the  goods  under  the  assignment.  Ibid. 

ASSUMPSIT. 

ACTION,  3,  7. 
CONSIDERATION,  1 ,  2. 

ATTORNEY  IN  FACT. 

The  act  of  an  attorney  in  fact  must  be  limited  to  the  terms  of  his  power;  if 
it  be  special,  the  principal  is  only  bound  by  the  execution  of  that  special  pur- 
pose. Slrohecker  v.  Bank,  96. 

AWARD. 

1.  A  submission  "of  all  manner  of  actions,  cause  and  causes  of  action,  and 
suits  in   law  or  equity,  bills,  bonds,   specialties,   sum   and   sums   of  money; 
quarrels,  conditions,  debates,  differences,  dues,  controversies,  trespasses,  damages, 
and  demands  whatsoever,  at  any  time  had,"  is  sufficiently  extensive  in  its 
meaning  to  embrace  judgments  and  executions.     Kauffman  v.  Myer,  134. 

2.  If  arbitrators,  to  whom  an  action  on  a  mortgage  is  submitted,  estimate,  in 
making  their  award,  other  claims  of  the  plaintiff  against  the  defendant,  without 
the  plaintiff's  express  assent  thereto,  and  their  award  does  not  in  amount  exceed 
the  plaintiff's  claim  on  the  mortgage,  he  will  not  thereby  be  barred  in  an  action 
to  recover  those  other  claims  from  the  defendant.     Connelly  v.  Arnold,  312. 

3.  The  law  requires  no  particular  form  to  constitute  a  valid  submission  to  a 
referee;  nor  is  it  necessary  that  it  should  be  in  writing.     Neither  is  it  necessary 
that  the  award  should  be  in  writing  unless  required  by  the  submission.    An 
agreement  of  the  parties  to  refer,  and  the  award  of  the  referee,  whether  in 
writing  or  not,  are  equally  binding  upon  them.    M'Manus  v.  M'Culloch,  357. 

BAIL. 

RECOGNIZANCE,  1,  2. 

BAIL  PIECE. 

One  who  is  special  bail  may  depute  another  to  execute  a  bail  piece  for  him, 
or  one  of  two  special  bail  may  depute  the  other  to  execute  it.  Holsey  v.  Trevil- 
lo,  402. 

One  who  is  in  the  custody  of  his  special  bail  upon  a  bail-piece  from  a  justice 
of  the  peace  of  New  Jersey,  cannot  be  arrested  in  Pennsylvania  and  taken  out 
of  the  custody  of  his  bail  by  authority  of  a  capias  ad  respondendum.  Ibid, 

BEQUEST. 

1.  A  bequest  of  the  interest  or  produce  of  a  fund,  without  limitation  as  to  the 
extent  of  its  duration,  is  a  bequest  of  the  fund  itself.     Garret  v.  Rex,  14. 

2.  Testator  devised  to  his  son  and  three  daughters  certain  real  estate,  and 
directed  the  cash  and  outstanding  debts  (after  payment  of  his  debts)  to  be 
equally  and  justly  divided  amongst  his  four  children.    By  a  codicil  reciting  the 
death  of  one  of  his  said  daughters,  he  gave  to  her  two  children  all  the  legacies 
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bequeathed  to  her,  and  also  gave  them,  "  as  a  part  of  said  legacies,  the  amount, 
or  aJl  that  shall  be  recovered  on  a  note  for  1400  dollars,  due  to  me  by  H.,  their 
father."  The  note  stated  that  sum  to  be  a  part  of  H.'s  legacy  at  the  testator's 
death,  and  that  it  was  to  draw  no  interest  The  executor's  account  showed 
a  residuary  balance  of  2506  dollars  23  cents.  Held,  that  the  legatees  in  the 
codicil  were  not  entitled  to  the  amount  of  said  note  in  addition  to  their  mother's 
share ;  but  that  the  note  formed  part  of  what  had  been  given  to  their  mother, 
and  was  therefore  their  portion  of  the  residue  of  testator's  personal  estate, 
leaving  the  balance  in  the  executor's  hands  for  distribution  amongst  the  three 
other  legatees.  Kelly  v.  Kelly,  156. 

BOARD  OF  PROPERTY. 

The  decision  of  the  Board  of  Property  upon  a  caveat,  is  final  and  conclusive 
of  the  rights  of  the  parties,  unless  an  ejectment  be  brought  by  him  against 
whom  it  was  made  within  six  months;  and  this  whether  the  parties  claim 
under  warrants  or  improvements.  French  v.  Seely,  292. 

BOND. 

UNSEATED  LAND,  2. 

Bonds  with  a  warrant  of  attorney  to  confess  judgment,  given  for  the  purchase 
money  of  land,  are  but  a  personal  security  until  judgment  is  entered  upon  them 
and  are  not  a  lien  upon  the  land  sold.  Brown  v.  M'C'ormick,  60. 

BOOK  ACCOUNT. 

The  keeper  of  a  public  house  or  inn  cannot  recover  in  an  action  upon  a  book 
account  for  liquors  or  any  other  tavern  reckonings,  which  exceed  in  amount 
twenty  shillings.  Duchman  v.  Hagerty,  65. 

CAVEAT. 

BOARD  OF  PROPERTY. 

CHANCERY. 

A  court  of  chancery  is  alone  competent  to  determine  whether  a  condition  im- 
posed by  its  interlocutory  decree  Las  been  performed.  A  court  of  law  in  a  col- 
lateral  proceeding  cannot  inquire  into  it;  mucli  less  would  it  have  power  to 
pronounce  the  requirements  of  a  decree  in  chancery  to  be  satisfied  by  equiva- 
lents. Rotfi  v.  McClelland,  68. 

COMMISSIONERS. 

To  authorize  the  commissioners  of  a  county  to  erect  public  buildings,  requires 
the  concurrence  of  the  quarter  sessions  and  two  consecutive  grand  juries 
Borough  v.  Commissioners,  229. 

COMMON  CARRIER. 
JURISDICTION,  1. 
DAMAGES,  2. 

In  an  action  against  a  common  carrier  by  a  consignee  for  not  delivering 
goods  in  good  order,  the  defendant  will  not  be  permitted  to  give  evidence  to 
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contradict  the  bill  of  lading  signed  by  him,  unless  it  be  to  prove  that  a  fraud  or 
imposition  was  practised  upon  him.      Warden  v.  Greer,  424. 

If  the  goods  were  injured  in  their  delivery  to  the  carrier,  and  he  saw  and 
knew  it,  this  would  not  be  such  a  latent  defect  as  would  excuse  him  from 
liability  for  loss,  beyond  that  which  was  occasioned  by  the  peculiar  nature  of 
the  article  carried.  Ibid. 

CONDITIONAL  VERDICT. 
VERDICT,  1,2,3. 

CONDITIONAL  SALE. 
MORTGAGE,  3. 

CONSIDERATION. 

MISTAKE  1. 

CONTRACT,  3. 

If  one  pay  money  to  another  for  the  use  of  a  third  person,  or  having  money 
belonging  to  another,  agree  with  that  other  to  pay  it  to  a  third,  action  lies  by 
the  person  beneficially  interested.  But  where  the  contract  is  for  the  benefit  of 
the  contracting  party,  and  the  third  person  is  a  stranger  to  the  consideration, 
the  action  must  be  by  the  promisee.  Blymire  v.  Boistle,  ]  82. 

The  compromise  of  a  doubtful  claim  is  a  good  consideration  for  a  promise  to 
pay.  Burn  v.  Sloan,  421. 

CONSPIRACY. 

ACTION,  5.  8. 

JUSTICE  OF  THE  PEACE,  4. 

CONSTABLE. 

A  constable,  who  through  neglect  of  duty  becomes  liable  for,  and  pays  the 
amount  of  an  execution  directed  to  him,  cannot  recover  the  same  from  the  origi- 
nal defendant.  Arbingast  v.  Houk,  228. 

CONTRACT. 

VENDOR  AND  VENDEE. 
REVOCATION. 

1.  J.  and  S.  take  land  at  an  appraisement,  subject  to  legacies  of  100  pounds  per 
year,  for  32  years,  and  96  pounds  per  year  dower  to  a  widow.    S.  sells  to  J., 
who  is  to  pay  the  legacies  and  dower,  and  a  balance  to  S.    After  this,  the  widow 
forgives  her  dower  to  J.     This  does  not  entitle  S.  to  any  part  of  it,  nor  does 
it  hasten  the  time  of  the  balance  to  him,  which  does  not  become  due  until  the 
legacies  are  paid,  and  then  is  all  due.     Secrist  v.  Secrist. 

2.  The  contracts  of  an  habitual  drunkard,  made  after  inquisition  found,  and  be- 
fore its  confirmation,  are  void.    Clark  v.  Caldwdl,  139. 

3.  A  note  given  on  Sunday  is  void,  and  there  can  be  no  recovery  upon  it.     If 
the  contract,  which  was  the  consideration  of  the  note,  had  been  made  on  Sa- 
turday, in  order  to  enable  the  plaintiff  to  recover,  his  action  must  be  upon  the 
contract,  else  he  cannot  make  proof  of  and  recover  upon  it.  Kepner  v.  Keefer,  231. 
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A  note  executed  upon  Sunday,  is  not,  per  se,  evidence  that  there  was  a 
contract,  made  on  Saturday ;  and,  without  other  proof,  it  is  error  to  submit  the 
fact  to  the  determination  of  the  jury.  Ibid. 

4.  Although  a  contract  for  the  sale  of  goods  may  be  fraudulent  and  void  as  to 
creditors,  yet  it  will  be  binding  as  between  the  parties  to  it :  and  in  any  contro- 
versy on  that  subject  between  them,  it  is  the  duty  of  the  court  to  instruct  the  jury 
to  enforce  the  contract  as  made.  Telford  v.  Adams,  429. 

CONTRIBUTION. 

The  interest  of  a  residuary  legatee  being  indefinite,  and  subject  to  all  charges 
and  specific  legacies,  he  can  demand  contribution  for  nothing.  Bentz  v.  Nei- 
man,  85. 

COSTS. 

EXECUTORS  AND  ADMINISTRATORS,  9. 
FEES. 

1.  To  entitle  a  defendant  to  recover  costs  from  a  plaintiff  upon  a  plea  of  ten- 
der, he  must  not  only  have  tendered  the  amount  due  to  the  plaintiff,  but  must 
have  obtained  a  rule  to  enable  him  to  bring  the  money  into  court.     Harvey  v. 
Hackley,  264. 

2.  After  a  judgment  by  a  justice  of  the  peace,  the  defendant  offered  to  confess 
a  judgment  for  a  less  sum,  which  the  plaintiff  refused  to  accept,  and  the  defend- 
ant appealed ;  the  plaintiff  recovered  a  verdict  for  a  less  sum  than  the  offer  of 
the  defendant  before  the  justice.     Held,  that  the  defendant  was  entitled  to  reco- 
ver his  costs  since  the  appeal,  and  that  the  court  might  set  off  the  amount  against 
the  amount  of  the  verdict.     Magill  v.  Tomer,  494. 

3.  A  defendant  acquitted  of  an  act,  charged  to  have  been  committed  felonious- 
ly, cannot  be  subjected  to  the  payment  of  the  costs.     The  form  of  the  charge, 
and  not  the  possibility  of  guilt,  determines  the  power  of  the  jury.     Common- 
wealth v.  Braddee,  530. 

COVENANT. 

TE.XDER,  2. 

A  lease  of  a  stone  quarry  in  consideration  that  the  lessee  shall  pay  to  the 
lessor  a  certain  price  per  perch  for  all  stone  taken  out  of  it,  is  a  contract  on 
the  part  of  the  lessee  that  he  will  work  the  quarry ;  and  upon  his  failure  so  to 
do  the  lessor  may  maintain  covenant  on  the  contract  and  recover  damages.  And 
one  verdict  and  judgment  on  such  contract,  pending  the  lease,  is  not  a  bar  to 
another,  when  the  term  is  further  advanced.  Watson  v.  O'Hern,  362. 

DAMAGES. 

1.  An  action  on  the  case  against  two  individuals  for  agreeing  and  conspiring 
with  a  third  person  to  defraud  his  creditors  may  be  maintained,  when  in  pur- 
suance of  such  agreement,  the  defendants  took  assignments  of  his  property,  and 
aided  him  in  getting  out  of  the  state,  by  which  means  the  plaintiff  was  defraud- 
ed and  prevented  from  recovering  his  debt  The  fact  that  the  debt  of  the  plain- 
tiff was  not  payable  at  the  time  of  the  alleged  fraud,  is  no  objection  to  the  ac- 
tion. Mott  v.  Danforth,  304 
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In  such  action,  the  measure  of  damages  is  the  value  of  the  property  with- 
drawn from  the  reach  of  the  plaintiff,  and  not  the  amount  of  the  debt  due  to 
him.  ll'ul. 

2.  When  loss  is  occasioned  by  the  negligence  of  a  carrier,  and  the  whole 
amount  of  freight  is  paid  to  him,  in  an  action  against  him  for  such  loss,  the 
measure  of  damages  is  the  value  of  the  article  lost,  at  the  place  to  which  it  was 
consigned.  Warden  v.  Greer,  424. 

DAMS. 

The  act  of  the  2d  of  April  1822,  relating  to  the  erection  of  dams  in  the  Youghio- 
gheny  river  is  not  retrospective  in  its  operation,  so  as  to  apply  to  dams  previously 
erected  under  the  authority  of  the  23d  of  March  1809.  Oliphant  \.  Smith,  449. 

DECEDENT. 

1.  After  the  lapse  of  seven  years,  the  lands  of  a  decedent  are  discharged  from 
the  lien  of  his  debts  not  of  record,  whether  they  be  in  the  possession  of  the  heir 
or  a  purchaser;  and  the  fact  that  the  heir  or  a  purchaser  knows  of  the  existence 
of  a  debt,  and  the  heir  agrees  that  it  shall  be  binding  upon  the  estate,  does  not 
alter  the  case;  the  purchaser  is  required  to  look  only  to  the  record;  parol  proof 
will  not  affect  him.     Hemphill  v.  Carpenter,  22. 

2.  The  limitation  annexed  to  the  lien  of  debts,  by  the  act  of  1797,  is  not  ex- 
clusively for  the  security  of  purchasers;  heirs  are  equally  the  objects  of  its  pro- 
tection.    Commonwealth  v.  Pool,  32. 

DECREE. 

ADVANCEMENT,  3. 

A  court  of  chancery  is  alone  competent  to  determine  whether  a  condition  im- 
posed by  its  interlocutory  decree  has  been  performed.  A  court  of  law  in  a  col- 
lateral proceeding  cannot  inquire  into  it;  much  less  would  it  have  power  to  pro- 
nounce the  requirements  of  a  decree  in  chancery  to  be  satisfied  by  equivalents. 
Roth  v.  McClelland,  68. 

2.  After  a  proceeding  in  partition,  a  valuation  of  the  estate  by  a  jury,  confirma- 
tion of  the  inquisition,  and  awarding  the  estate  to  one  of  the  heirs,  it  is  not  in 
the  power  of  the  orphans'  court,  to  make  any  subsequent  decree  or  order  by 
which  the  amount  of  the  liability  of  the  heir  to  whom  the  estate  was  awarded 
is  either  increased  or  diminished.  Galbraith  v.  Galbraith,  112. 

DEED. 

UNSEATED  LANDS,  1. 

MORTGAGE,  3,  4. 

A  deed,  in  its  form  a  conveyance,  may  be  shown  to  be  a  mortgage  by  ex- 
trinsic proof,  whilo  a  formal  mortgage  may  not  be  shown  to  be  a  conditional  sale 
by  the  same  means.  Kunkle  v.  Wolfersberger,  126. 

DEPOSITION. 

1.  A  party  to  an  appeal,  in  the  supreme  court,  may  at  any  time,  without  the 
special  order  of  the  court,  have  a  rule  to  take  depositions  on  ten  days'  notice 
to  the  adverse  party:  if  there  be  a  reason  for  taking  a  deposition  upon  shorter 
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notice,  the  rule  therefor  must  be   obtained   on  motion.     Armstrong's  Estate, 
236. 

2.  A  deposition  is  not  admissible  in  evidence,  if  it  be  made  to  appear  that  the 
witness  was  not  sworn  until  after  his  testimony  was  reduced  to  writing.     But  if 
the  party  do  not  make  the  objection  before  the  justice,  it  will  be  considered  as 
waived.     Armstrong  v.  Burrows,  266. 

3.  A  deposition  taken  on  behalf  of  the  plaintiff,  upon  a  notice  directed  by  mis- 
take to  the  plaintiff",  or  his  attorney,  although  served  upon  the  defendant  in  in- 
terest, cannot  be  read  in  evidence.     Adams  v.  Easton,  456. 

DEVISE. 

LEGACY,  3,  4, 5. 

1.  H.  devised  all  his  real  estate  to  his  six  sons,  to  be  equally  divided  amongst 
them  in  quality  and  quantity,  and  charged  it  with  the  payment  of  legacies  and 
then  added,  "  It  is  also   my  intent  and    meaning,  that  if  any  of  my  sons  or 
daughters  should  die  without  a  lawful  issue,  then  is  such  a  one's  portion  to  be 
divided  among  their  living  brothers  and  sisters  or  their  heirs."     Held,  to  vest 
in  the  devisees  an  estate  in  tail  with  a  remainder  in  fee  in  the  brothers  and 
sisters.     Heffner  v.  Knepper,  18. 

2.  S.  devised  his  plantation  to  his  two  sons,  John  and  Jacob,  at  a  valuation  of 
10,000  dollars;  and  directed,  that  it  should  not  be  divided  into  more  than  two 
tracts,  without  the  consent  of  all  his  children;  and  if  John  and  Jacob  refused  to 
take  it,  then  one  or  two  of  his  other  sons  might  taks  it,  and  if  none  of  them 
would  take  it,  then  one  or  two  of  his  sons-in-law  might  take  it;  and  if  none 
would  take,  then  his  executors  might  sell  it     Held,  that  upon  Jacob's  refusal  to 
take  the  land  at  the  valuation,  John  had  a  right  to  take  half  in  the  first  place, 
and  the  whole,  if  neither  Jacob  nor  any  other  brother  was  willing  to  take  a 
moiety  along  with  him.     Lies  v.  Stub,  48. 

3.  Q.  devised  as  follows :  "  It  is  my  will  that  all  my  estate,  real  and  personal, 
shall  be  given  to  my  wife :  she  or  her   attorney  shall  act  with  it  according  to 
their  discretion,  as  far  as  is  consistent  with  the  children's  welfare.     In  case  she, 
after  my  decease,  gets  married,  she  shall  then  claim  no  greater  a  right  to  my 
estate  than  one  of  the  least  of  my  surviving  children."     Held,  to  be  a  devise  to 
the  widow,  during  her  widowhood,  as  a  trustee  for  herself  and  children ;  and 
that  upon  her  marriage  the  trust  ceased,  and  she  was  entitled  to  one  equal  share 
of  the  estate,  in  common  with  her  children.     Walker  v.  Quigg,  87. 

4.  Z.  devised  to  the  children  of  his  sons  and   daughters  his  real  estate,  and 
added,  "  It  is  my  will,  that  each  of  my  sons,  and  sons-in-law,  shall  yearly  pay 
for  his  house  five  pounds  unto  my  executors,  with  which  they  shall  pay  off 
ground  rents,  &c.     In  such  manner,  each  of  my  sons  and  sons-in-law  will  get 
about  five  hundred  pounds."     Held,  that  the  devise  vested  an  estate  of  inheri- 
tance in  the  sons  of  the  testator.     Sholfteld  v.  Zehmer,  101. 

5.  Testator  devised  his  estate  to  be  equally  divided  between  his  daughter  C., 
and  the  children  of  his  son  J.,  except   one  tract  of  land,  in  which   he  gave   an 
estate  for  years  to  his  son  J.,  and  the  remainder  he  allowed  one  of  his  grand- 
children to  take  at  an  appraisement.     Held,  that  there  could  be  no  valuation  or 
partition  of  this  tract,  until  the  period  fixed  by  the  testator;  but  as  to  the  other 
part  of  the  estate,  it  should  be  equally  divided.     Zeigler  v.  Grim,  106. 

VI. — 3  W 
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6.  The  acceptance  of  a  devise  of  land,  charged  with  the  payment  of  a  legacy, 
creates  a  personal  liability  for  its  payment  on  the  part  of  the  devisee.     Lobach's 
Case,  167. 

7.  V.  devised  as  follows: — "  I  give  and  devise  unto  the  two  daughters  of  my 
deceased  brother  John  Vernor,  and  unto  John  T.  Vernor,  the  grandson  of  iny 
said  brother  John  deceased,  my  plantation  or  tract  of  land,  whereon  I  now  live; 
to  have    and  to  hold  the  same,  to  them,  the  two  daughters  of  my  deceased 
brother  John  Vernor,  and  to  the  said  John  T.  Vernor,  their  heirs  and  assigns  for- 
ever in  fee,  that  is  to  say,  each  of  them  to  have  an  equal,  undivided  third  part 
thereof."    John  Vernor,  the  testator's  brother,  having  had  three  daughters  when 
the  will  was  made,  and  at  the  death  of  the  testator.     Held,  that  the  devise 
was  not  void  for  uncertainty,  but  that  the  three  daughters  took  by  it  two  thirds 
of  the  land.     Verner  v.  Henry,  192. 

8.  A  testator  charged  upon  a  part  of  his  real  estate  devised  to  his  son,  the  sum 
of  fifteen  hundred  dollars,  the  interest  of  which  he  directed  should  be  paid  to  his 
widow  during  her  widowhood.     This  bequest  was  sanctioned  by  the  heirs  and 
widow,  by  an  agreement  executed  after   the  death  of  the  testator.     Held,  that 
upon  the  marriage  of  the  widow,  the  fifteen  hundred  dollars  was  recoverable 
from  the  devisee  by  the  executors  for  distribution  under  the  will.     Fafis  v.  Fahs, 
213. 

9.  J.  M.  devised  to  his  widow,  "  the  thirds  of  all  my  personal  estate,  goods, 
and  chattels,  and  the  thirds  of  all  my  real  estate  during  her  widowhood ;  to 
my  son  S.,  the  half  of  all  the  remaining  goods  and  chattels,  lands  and  tene- 
ments, to  have  and  to  hold  forever ;  to  my  younger  son,  J.,  the  remaining  half 
of  my  goods  and  chattels,  lands  and  tenements,  to  have  and  to  hold  forever, 
share  and  share  alike ;"  J.  M.  made  no  further  disposition  of  the  residue  of  the 
estate  devised  to  his  wife.     Held,  to  be  a  devise  of  the  residue  to  the  two  sons, 
who  took  the  whole  estate  after  the  death  of  their  mother.    M'Cay  v.  Hugus, 
345. 

DEVISEE. 

The  acceptance  of  a  devise  of  land,  charged  with  the  payment  of  a  legacy, 
creates  a  personal  liability  for  its  payment  on  the  part  of  the  devisee.  Lobach't 
Case,  167. 

DISTRESS. 

TRESPASS. 

Under  our  act  of  Assembly  regulating  distresses  for  rent,  and  the  right  of  the 
tenant  to  replevy  the  same,  in  computing  the  time  in  which  the  tenant  may  re- 
plevy,the  day  upon  which  the  distress  was  made  is  excluded,  and  if  the  5th  day 
then  be  Sunday,  the  following  Monday  will  be  estimated  as  the  5th  day;  and 
during  this  time  the  landlord  may  impound  the  property  distrained  upon  the 
demised  premises.  M'Klnney  v.  Reader,  34. 

The  exemption  of  certain  goods  from  a  distress  for  rent,  is  a  privilege  which 
the  law  affords  to  tenants,  and  one  which  they  may  waive  by  their  contract. 
Ibid. 

The  omission  of  a  landlord,  upon  his  making  a  distress  for  rent,  to  give  notice 
to  the  tenant  of  the  distress,  and  the  cause  of  it,  if  the  goods  distrained  were 
replevicd  before  sale,  does  not  make  him  a  trespasser  ab  initio.  Ibid. 
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An  action  of  trespass  will  not  lie  against  a  landlord  for  distraining  for  more 
than  was  due.  Ibid. 

DIVORCE. 

The  debt  of  a  husband  during  coverture,  cannot  be  set  off  after  divorce, 
against  the  distributive  share  of  the  wife  in  her  father's  estate,  although  the  de- 
cree of  divorce  was  subsequent  to  the  death  of  the  intestate.  Fink  v.  Hake,  131. 

DONATION  LAND. 

A  sale  for  the  payment  of  taxes  of  a  tract  of  unseated  donation  land,  during 
the  life  of  the  soldier,  is  void  and  confers  no  title  upon  the  purchaser.  But  by 
virtue  of  the  act  of  the  3d  of  April  1804,  the  purchaser,  who  has  made  improve- 
ments upon  the  land,  cannot  be  dispossessed  without  compensation  therefor- 
Coney  v.  Owen,  435. 

EJECTMENT. 

WITNESS,  1. 
TRUSTEE,  2,  3,  4. 
VENDOR  AND  VENDEE,  3,  4. 
EVIDENCE,  7,  11, 13,  17,  20,  21. 

1.  lie  who  purchases  a  tract  of  land,  knowing  the  title  to  be  defective,  takes 
the  whole  risk  upon  himself,  and  is  not  afterwards  entitled  to  compensation  for 
improvements  made  upon  it :  and  the  rightful  owners  may  recover  the  land  by 
ejectment,  although  they  saw  the  improvements  while  being  made  and  did  not 
object.     Walker  v.  Quigg,  87. 

An  executor  claiming  to  be  the  devisee  of  land  devised  by  his  testator,  with- 
out express  power  in  the  will,  sold  the  same,  and  received  the  purchase  money, 
and  applied  part  of  it  to  the  payment  of  the  debts  of  the  testator.  Held,  that 
tkey  who,  by  a  proper  construction  of  the  will,  were  the  devisees,  are  entitled  to 
recover  the  land  from  the  purchaser  without  refunding  such  part  of  the  purchase 
money  as  was  thus  applied.  Ibid. 

2.  If  an  action  of  ejectment  be  brought  to  enforce  the  execution  of  a  trust,  there 
can  be  no  recovery,  without  an  offer  to  reimburse  the  trustee  the  moneys  which 
he  has  expended;  but  if  a  recovery  be  sought  on  the  ground  of  a  fraud  practised 
by  the  defendant,  then  no  such  offer  is  necessary.     McKennan  v.  Pry,  137. 

3.  The  decision  of  the  Board  of  Property  upon  a  caveat,  is  final  and  conclu- 
sive of  the  rights  of  the  parties,  unless  an  ejectment  be  brought  by  him  against 
whom  it  was  made  within  six  months ;  and  this  whether  the  parties  claim  un- 
der warrants  or  improvements.     French  v.  Seely,  292. 

4.  A  father  having  made  a  parol  agreement  with  his  son  to  convey  to  him 
his  life-estate  in  a  tract  of  land  for  a  valuable  consideration,  the  tenant,  residing 
upon  the  land,  attorned  r.nd  paid  rent  to  the  son,  who  afterwards,  with  the  know- 
ledge of,  and  without  objection  by,  the  father,  for  a  valuable   consideration  con- 
veyed it  to  a  third  person;  it  was  held,  that  the  statute  of  frauds  and  perjuries 
would  not  prevent  the  alienee  of  the  son  from  recovering  the  lands  from  the  fa- 
ther, in  ejectment     Rhodes  v.  Fricrc,  315. 

5.  In  an  action  of  ejectment,  the  declarations  of  a  deceased  tenant,  made 
while  he  was  in  possession  of  the  land,  respecting  his  tenancy,  are  competent 
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evidence.  So  also  letters  written  by  a  tenant  in  possession  to  the  plaintiff  may 
be  given  in  evidence,  subject  to  the  opinion  of  the  court  as  to  their  legal  effect. 
Rankin  v.  Tenbrook,  388. 

6.  The  commissioners  of  the  county  having  obtained  a  judgment  against  a 
delinquent  collector  and  his  surety,  caused  their  lands  to  be  levied  on  and  sold 
by  the  sheriff,  whereupon  the  commissioners  became  the  highest  bidders,  though 
for  a  price  much  less  than  the  amount  of  their  judgment.  They  did  not  get  the 
sale  perfected  by  obtaining  a  deed  of  conveyance  from  the  sheriff;  but  let  it 
lie  over  for  eleven  years,  telling  the  debtors  that  they  might  redeem  their  lands, 
by  paying  the  amount  of  the  judgment;  when  J.  S.  agreed  with  the  debtors,  to 
buy  the  lands  from  the  commissioners  for  them,  and  to  pay  off  the  judgment, 
the  commissioners  requiring  nothing  more  of  the  debtors.  The  commissioners 
accordingly,  being  informed  of  the  arrangement,  and  told  by  J.  S.  that  he  was 
acting  on  behalf  of  the  debtors,  agreed  to  have  the  sale  of  the  sheriff  perfected, 
and  to  assign  the  title  to  J.  S.,  who  expressed  a  desire  to  have  it  done  in  that  form, 
that  he  might  hold  it  as  a  security  for  being  repaid  the  money  he  was  about  to 
pay  upon  the  lands  for  the  owners  thereof;  it  being  worth  at  the  time,  more 
than  double  the  amount  of  the  judgment.  Held,  that  J.  S.  having,  by  his  agree- 
ment with  the  owners  of  the  lands,  prevented  them  from  resorting  to  other 
means  for  the  redemption  thereof,  became  a  trustee,  by  taking  the  assignment 
to  himself,  for  the  former  owners  of  the  land ;  and  was  not  entitled  to  recover 
the  lands  in  ejectment,  after  being  tendered  the  amount  of  the  money  paid  by 
him,  with  interest  thereon,  and  a  reasonable  compensation  for  his  trouble  in  dis- 
charging the  trust.  Sheriff  v.  Neal,  534. 

ELECTIVE  FRANCHISE. 

NEGRO  SUFFRAGE. 

EQUITY. 

VERDICT,  2. 

1.  Though  equity  generally  relieves  against  plain  mistake,  it  interferes  not, 
for  misconception  alone,  to  overturn  an  agreement  made  to  prevent  a  domestic 
feud.     These  agreements  partake  largely,  in  their  nature,  of  the  compromise  of 
a  doubtful  right,  which  is  a  sufficient  consideration.     Lies  v.  Stub,  48. 

2.  In  an  action  of  ejectment,  evidence  of  the  mere  silence  of  the  plaintiff,  and 
the  improvement  of  his  property  by  others,  will  not  deprive  him  of  his  title;  yet 
aid  and  encouragement  to  keep  up  and  repair  the  property  and  the  expenditure 
of  money  in  consequence  thereof,  would  in  equity  give  a  title  to  the  defendant. 
Folk  v.  Beidelman,  339. 

3.  The  specific  execution  of  a  parol  agreement  of  exchange  of  land  will  be 
decreed  in  equity,  when  it  has  been  executed  in  whole  or  in  part.     Johnston  v. 
Johnston,  370. 

ERROR. 

PLEADINGS,  2. 

1.  The  opening  of  a  judgment  and  letting  a  party  into  a  defence,  is  discre- 
tionary with  the  court,  and  a  refusal  to  do  so  is  not  a  subject  of  error.  Nice  v. 
Bowman,  26. 
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Proceedings  upon  a  fieri  facias  will  not  be  reviewed  upon  a  writ  of  error  to 
the  judgment  only.     Ibid. 

2.  A  testator  having  devised  his  plantation  to  his  two  sans,  to  be  divided  be- 
tween them  by  a  line  beginning  at  a  certain  point,  and  running  between  two 
certain  points,  eo  as  to  include  a  given  number  of  acres  in  one  part,  it  was  held, 
that  the  division  line  must  be  straight :  and  that  it  was  erroneous  to  submit  to 
the  jury  as  a  matter  of  fact,  what  the  intention  of  the  testator  was ;  the  inter- 
pretation of  the  will  belonged  to  the  court.     Brown  v.  Brown,  54. 

3.  The  reference  of  a  matter  of  fact  to  a  jury  about  which  there  is  no  proof, 
is  erroneous.     Evans  v.  Mengel,  72. 

4.  It  is  not  error,  that  the  court  neglected  to  charge  the  jury  in  a  way  not 
indicated  by  any  specific  application  of  the  party.     Rahn  v.  M'Elrath,  151. 

5.  If  a  plaintiff  do  not  avail  himself  of  a  legal  position,  but  joins  issues  and 
puts  his  cause  to  a  jury  upon  matters  of  fact,  he  cannot  reverse  a  judgment  upon 
the  finding  of  the  jury,  because  that  legal  position  might  have  been  made  avail- 
able in  his  favour.     Maus  v.  Maus,  275. 

6.  Although  the  testimony  greatly  preponderates  in  favour  of  an  assumed  po- 
sition, yet  it  is  error  in  the  court  to  instruct  the  jury  that  it  is  conclusive.     Tro- 
villo  v.  Tilford,  468. 

7.  A  judgment  will  not  be  reversed  because  of  the  admission  of  evidence 
which  was  illegal  when  given,  if  it  was  made  legal  by  evidence  afterwards 
given.     Hannay  v.  Stewart,  487. 

The  submission  of  a  fact  to  the  determination  of  the  jury,  without  evidence 
to  support  it,  is  error.    Rid. 

ESTATE. 

1.  Z.  devised  to  the  children  of  his  sons  and  daughters  his  real  estate,  and  add- 
ed, "  It  is  my  will  that  each  of  my  sons  and  sons-in-law,  shall  yearly  pay  for 
his  house  five  pounds  unto  my  executors,  with  which  they  shall  pay  off  ground 
rents,  &c.     In  such  manner,  each  of  my  sons  and  sons-in-law  will  get  about  five 
hundred  pounds."     Held,  that  the  devise  vested  an  estate  of  inheritance  in  the 
sons  of  the  testator.     Sholfield  v.  Zehmer,  101. 

2.  H.  devised  all  his  real  estate  to  his  six  sons,  to  be  equally  divided  amongst 
them  in  quality  and  quantity,  and  charged  it  with  the  payment  of  legacies,  and 
then  added,  "  It  is  also  my  intent  and  meaning  that  if  any  of  my  sons  or  daugh- 
ters should  die  without  a  lawful  issue,  then  is  such  a  one's  portion  to  be  divided 
among  their  living  brothers  and  sisters  or  their  heirs."     Held,  to  vest  in  the  de- 
visees an  estate  in  tail,  with  a  remainder  in  fee  in  the  brothers  and  sisters. 
Hefner  v.  Knepper,  18. 

ESTOPPEL. 

1.  When  a  person  conveys  land  to  which  he  has  no  title,  but  afterwards  ac- 
quires title  to  it,  he  will  not  be  permitted  to  claim  in  opposition  to  his  deed,  from 
the  grantee,  or  any  person  claiming  under  him.     Brown  v.  RFCormick,  60. 

2.  The  assertion  of  a  written  agreement,  by  a  plaintiff  in  ejectment,  by  which 
he  claims  title,  does  not  estop  him  from  asserting  another,  and  an  independent 
one  resting  in  parol.    M1 Reynolds  v.  M'Cord,  288. 
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WILL,  2. 

1.  In  an  action  of  trespass  m  et  armis,  after  proof  of  the  trespass  complained 
of,  it  is  competent  for  the  plaintiff  to  give  evidence  of  the  amount  of  inconveni- 
ence to  which  his  family  was  put  by  the  act  of  trespass.     D/rKinney  v.  Reader, 
34. 

In  such  action,  under  the  plea  of  justification  by  the  defendant,  that  he  took 
the  goods  as  a  distress  for  rent,  the  plaintiff  having  called  a  witness  to  testify  for 
him,  it  is  competent  for  the  defendant  to  show  that  the  witness  had  connived 
with  the  plaintiff  to  cheat  him  out  of  his  rent.  Ibid. 

2.  Although  a  tenant  will  not  be  permitted  to  gainsay  the  title  of  his  land- 
lord, yet  if  possession  was  not  obtained  from  the  landlord,  but  from  another, 
who  falsely  represented  himself  to  be  the  owner,  it  is  competent  for  the  tenant 
to  show  that  the  plaintiff  was  not  the  owner  at  the  time  the  agreement  to  pay 
the  rent  was  made,  or  liability  to  pay  it  accrued.     Gleim  v.  Rise,  44. 

3.  Entries  in  a  book,  made  or  caused  to  be  made,  by  a  father,  of  advance- 
ments to  his  children,  are  competent  evidence,  although  the  child  charged  had 
no  knowledge  of  the  entry.     Hengsfs  Estate,  86. 

4.  Upon  the  trial  of  an  issue,  involving  questions  of  fraud,  great  latitude  should 
be  allowed  in  the  admission  of  evidence,  that  the  jury  may  be  enabled  to  deter- 
mine from  all  the  circumstances,  whether  the  transaction  was  fraudulent  or  not. 
Reinhart  v.  Keenbartz,  93. 

5.  When  the  testimony  of  a  witness  upon  his  voir  dire  leaves  it  doubtful, 
whether  he  be  interested  or  not,  the  party  may  resort  to  other  sources  of  infor- 
mation.    Galbraith  v.  Galbraith,  112. 

6.  Between  the  grantor  and  grantee,  the  admissions  of  the  latter  respecting 
his  title,  are  competent   evidence  in  an  ejectment  against   a   third  person  to 
whom  the  grantee  had  sold,  if  made  while  he  was  the  owner.     Kunkle  v.  Wol- 
fersberger,  125. 

7.  In  an  action  of  ejectment  to  recover  a  tract  of  land  purchased  at  sheriff's 
sale  by  the  defendant,  on  the  ground  of  a  fraud  practised  by  him  in  making  the 
purchase,  after  proof  of  the  fraud,  it  is  competent  to  give  evidence  that  other 
persons  were  prevented  from  bidding,  by  the  alleged  fraudulent  act  of  the  de- 
fendant.    M'Kennan  v.  Pry,  137. 

8.  The  delivering  up  of  a  paid  prize-ticket  in  a  lottery  subsequently  suppress- 
ed, raises  a  presumption  of  loss  sufficient  to  let  in  proof  of  contents;  and  though 
it  is  usually  the  business  of  a  jury  to  deal  with  presumptions  of  mere  fact,  yet 
as  preliminary  evidence  in  chief,  they  are  ground  of  adjudication  by  the  court. 
Yoter  v.  Sanno,  1 64. 

9.  Upon  the  plea  of  "  covenants  performed,"  in  an  action  upon  an  agreement 
for  the  purchase  and  sale  of  land,  the  defendant  may  give  in  evidence  a  tender 
before  suit  brought,  of  the  amount  of  purchase  money,  which  he  alleged  to  be 
due  to  the  vendor.     APCormick  v.  Crall,  207. 

In  order  to  establish  the  fact  that  a  party  knew  a  certain  debt  was  paid,  it 
is  not  competent  for  the  adverse  party  to  give  evidence  that  he  was  present  at 
an  arbitration  when  the  fact  was  proved  that  it  was  paid ;  he  may  either  give 
in  evidence  the  record  and  judgment  in  that  suit,  or  call  the  witnesses  to  give 
the  same  evidence  upon  which  the  claim  was  defeated.  Ibid. 

10.  Upon  the  trial  of  a  cause,  in  which  the  date  of  a  receipt  is  the  material 
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matter  in  issue,  evidence  of  the  receipt  of  money  by  the  party,  at  the  time  when 
he  alleges  the  receipt  to  be  dated,  is  not  irrelevant.     Armstrong  v.  Bwrrowj»,266. 

11.  In  an  action  of  ejectment  involving  the  validity  of  a  treasurer's  sale  for 
taxes,  it  appeared  from  the  commissioners'  unseated  land  book,  that  the  taxes 
for  which  the  land  had  been  sold,  were  marked  "  paid:"  it  was  held  to  be  com- 
petent  for  the  purchaser  to  prove,  that  such  entry  was  made,  after  the  sale  to  him, 
and  that  the  payment  was  out  of  the  purchase  money.     Kennedy  v.  Daily,  269. 

12.  The  receipt  of  the  county  treasurer  for  a  surplus  bond  upon  a  purchase 
of  unseated  land  for  taxes,  is  prima  facie  evidence  that  one  was  given,  and  in 
the  absence  of  all  other  proof  it  is  conclusive.     Robinson  v.  Williams,  281. 

13.  Preliminary  to  proof  of  the  contents  of  a  written  instrument,  lost  or  de- 
stroyed, and  involving  proof  of  its  execution,  stands  proof  of  pre-existence,  in 
the  condition  of  a  valid  instrument.     The  act  of  destruction  is,  itself,  the  best 
evidence  of  which  such  a  case  is  susceptible,  because  it  has  put  it  out  of  the 
power  of  the  party  to  submit  the  paper  to  witnesses  of  the  hand- writing ;  and 
the  act  of  the  spoiler  is  in  its  nature  equipollent  to  confession.     But  before  he 
can  be  fixed  with  the  character  of  a  spoiler,  the  purport  of  the  paper  must  be 
proved  to  have  been  what  it  is  surmised  to  have  been.    M'Reynolds  v.  M'Cord, 
288. 

The  act  or  assertion  of  one  of  several  plaintiffs  in  ejectment,  can  prejudice 
no  one  but  himself,  and  not  even  himself,  if  made  in  ignorance  of  his  rights. 
Rid. 

14.  In  an  action  of  ejectment  by  a  vendor  against  a  vendee  to  compel  the  pay- 
ment of  purchase  money,  it  is  competent  for  the  defendant  to  prove  that  the 
plaintiff's  ancestor  under  whom  he  claims,  had  previously  sold  the  same  land  to 
another  person,  and  taken  a  mortgage  for  the  purchase  money,  which  had  been 
sued,  judgment  obtained,  and  the  land  sold  to  a  third  person  upon  an  execution 
on  that  judgment.     The  objection  that  that  third  person  was  an  agent  of  the 
plaintiff,  is  rebutting  evidence,  but  is  no  reason  for  excluding  the  defendant's 
evidence.     Richardson  v.  Kuhn,  299. 

15.  In  an  action  brought  for  the  use  of  another,  it  is  not  competent  for  the 
defendant  to  prove  that  the  transfer  was  obtained  by  fraud.     Blanchard  v.  Com- 
monwealth, 309. 

16.  A  copy  of  the  minutes  of  the  proceedings  of  the  governor  of  Pennsylvania, 
by  which  it  appears  that  a  pardon  had  been  granted  to  one  convicted  of  a  crime, 
is  not  evidence  of  the  fact  that  a  pardon  was  granted.     The  warrant  itself  should 
be  produced,  or  its  loss  accounted  for.     Spalding  v.  Saxton,  338. 

17.  In  an  action  of  ejectment,  evidence  of  the  mere  silence  of  the  plaintiff, 
and  the  improvement  of  his  property  by  others,  will  not  deprive  him  of  his  title; 
yet  aid  and  encouragement  to  keep  up  and  repair  the  property  and  the  expendi- 
ture of  money  in  consequence  thereof,  would  in  equity  give  a  title  to  the  defen- 
dant.    Folk  v.  Beidelman,  339. 

18.  It  is  not  competent  to  give  evidence  by  the  scrivener,  as  to  what  the  tes- 
tator meant  by  devises  contained  in  his  will.     KTCay  v.  Hvgus,  345. 

19.  If  a  verdict  and  judgment  be  obtained  by  a  plaintiff  in  an  action  in  which 
the  pleadings  might  embrace  all  his  claims  against  the  defendant,  it  will  be 
presumed,  in  the  absence  of  proof,  that  all  were  passed  upon  by  the  jury.    But 
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it  is  not  conclusive.  The  plaintiff  may  show,  either  that  a  particular  claim  was 
not  made,  or  if  made,  that  it  was  distinctly  withdrawn  from  the  jury.  Without 
such  proof  it  is  error  to  permit  a  plaintiff  to  recover.  Croft  v.  Steele,  375. 

20.  In  an  action  of  ejectment,  the  declarations   of  a  deceased  tenant,  made 
while  he  was  in  possession  of  the  land  respecting  his  tenancy,  are  competent 
evidence.     So  also  letters  written  by  a  tenant  in  possession  to  the  plaintiff  may 
be  given  in  evidence,  subject  to  the  opinion  of  the  court  as  to  their  legal  effect. 
Rankin  v.  Tenbrook,  388. 

21.  The  execution  and  delivery   of  a  deed  of  conveyance  of  land,  and  at  the 
same  date,  the  execution  and  delivery  of  a  defeasance  by  the  grantee,  shall  be 
construed  to  be  a  mortgage ;  and  upon  the  trial  of  an  ejectment  for  the  land,  it 
is  not  competent  for  the  grantee  to  prove  that  the  conveyance  was  executed  and 
delivered  before  the  defeasance,  which  was  a  subsequent  and  independent  agree- 
ment; and  that  the  transaction  was   intended  by   the  parties    to  be    an  abso- 
lute sale,  if  the  consideration  money  were  not  repaid  within  the  time  specified. 
Kerr  v.  Gilmore,  405. 

22.  In  an  action  against  a  common  carrier  by  a  consignee  for  not  delivering 
goods  in  good  order,  the  defendant  will  not  be  permitted  to  give  evidence  to  con- 
tradict the  bill  of  lading  signed  by  him,  unless  it  be  to  prove,  that  a  fraud  or  im- 
position was  practised  upon  him.     Warden  v.  Greer,  424. 

23.  It  is  incompetent  for  a  party  to  give  parol  evidence  of  the  return  of  a 
survey  without  previously  showing  that  an  ineffectual  search  had  been  made 
for  it  in  the  land  office.     Adams  v.  Easton,  456. 

24.  The  declarations  and  representations  of  an  agent,  made  in  effecting  an 
agreement  or  doing  an  act  within  the  scope  of  his  authority,  are  evidence  in  an 
action  against  his  principal.     But  declarations  made  under  other  circumstances 
are  not  evidence   to   charge   the  principal,  or  to  establish  the  fact  of  agency. 
Hannay  v.  Stewart,  487. 

25.  In  an  action  by  an  endorsee  against  an  endorser,  the  drawer  of  the  note  is 
a  competent  witness  to  prove,  that  the  note,  although  purporting  to  be  negotiable, 
was  not  so  in  fact  as  between  the  parties  to  the  action ;  and  that  the  endorse- 
ments upon  the  note  did  not  exhibit  truly  the  order  in  which  they  were  made. 
O'Brien  v.  Davis,  498. 

EXECUTION. 

1.  Proceedings  upon  &  fieri  facias  will  not  be  reviewed  upon  a  writ  ef  error 
to  the  judgment  only.     Nice  v.  Bowman,  26. 

2.  A  defendant  in  an  execution  is  not  chargeable  with  interest  upon  the  debt 
due  by  him,  beyond  the  return  day  of  the  execution,  although  the   plaintiff 
does  not  receive  his  money,  unless  the  delay  was  occasioned  by  the  defendant 
himself.    Strohecker  v.  Bank,  96. 

3.  A  constable,  who  through  neglect  of  duty  becomes  liable  for,  and  pays  the 
amount  of  an  execution  directed  to  him,  cannot  recover  the  same  from  the 
original  defendant.     Arbengast  v.  Houk,  228. 

4.  An  actual  seizure  is  generally  necessary  to  constitute  a  valid  levy  of  goods 
upon  an  execution;  yet  the  defendant  may  dispense  with  it.     Trovillo  v.  Til 
ford,  468. 
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1.  An  administrator,  having  in  his  hands  the  proceeds  of  his  intestate's  real 
estate,  made  by  a  sale  in  partition,  may  apply  the  same,  in  the  event  of  a  de- 
ficiency of  personal  assets,  to  the  payment  of  debts  of  the  intestate  not  barred 
by  lapse  of  time;  but  may  not  apply  them  to  the  payment  of  a  debt,  the  lien  of 
which  upon  the  intestate's  estate  was  lost.  Commonwealth  v.  Pool,  32. 

2.  Testator  appointed,  as  his  executors,  two  persons  who  were  indebted  to  him 
on  bond,  one  as  principal,  the  other  as  surety.     Held,  that  this  was  a  release  of 
the  bond  as  to  both,  and  that  the  amount  thereby  became  assets  in  the  execu- 
tor's hands.     Eichelberger  v.  Morris,  42. 

3.  An  administrator  is  chargeable  with  the  amount  of  a  note  due  to  his  in- 
testate  for  the  collection  of  which  he  delayed  the  institution  of  legal  proceed, 
ings  for  several  years  after  his  intestate's  death,  when  with  proper  diligence  the 
debt  might  have  been  collected.     Long's  Estate,  46. 

4.  The  surety  of  an  administrator  for  the  faithful  performance  of  his  duties  in 
making  sale  of  the  real  estate  of  his  intestate  for  the  payment  of  debts,  is  not 
discharged  from  liability  by  a  return  to  the  first  order  of  the  court,  "  unsold 
for  want  of  bidders;"  but  he  continues  to  be  liable  for  the  faithful  appropriation 
of  the  proceeds  of  sale,  by  virtue  of  any  subsequent  order  of  the  court  and  con- 
tinuance of  the  same  proceedings ;   and  this,  although  upon  the  granting  of  a 
subsequent  order,  the  court  may  alter  the  terms  of  sale.      Sawyer  v.  Hicks,  76. 

If  after  the  sale  of  real  estate,  by  order  of  the  orphans'  court,  the  guardian  of 
one  of  the  heirs  take  a  judgment  from  the  administrator  who  made  the  sale, 
for  the  share  of  his  ward,  and  give  a  stay  of  execution  for  one  year,  the  surety 
of  the  administrator  in  the  recognizance  for  the  faithful  performance  of  his 
duties,  and  payment  of  the  proceeds  of  sale,  is  thereby  released  from  liability. 
Ibid. 

5.  The  advertisement  and  conditions  of  sale  of  real  estate  by  an  orphans' 
court,  determine  the  responsibilities  of  the  vendee;  and  not  the  representations 
of  the  administrator ;  which,  being  beyond  the  scope  of  his  special  agency,  are 
to  be  taken,  like  those  of  any  third  person,  at  the  risk  of  the  vendee.     Miles 
v.  Diven,  148. 

Where  such  representations  are  fraudulent,  or  in  case  of  mutual  mistake 
the  purchaser's  only  remedy  is  an  application  to  the  orphans'  court,  before 
confirmation  of  the  sale,  to  set  it  aside ;  and  even  then,  the  sale  cannot  be  set 
aside  as  to  part,  and  confirmed  as  to  the  residue  of  the  land.  Ibid. 

6.  After  an  estate  has  been  settled  and  releases  executed  by  the  legatees  to  the 
executor,  which  have  been  acquiesced  in  for  a  number  of  years,  and  until  the  ex- 
ecutor's death,  the  accounts  will  not  be  opened,  and  the  representatives  of  the 
executor  compelled  to  account  according  to  a  strict  calculation  of  interest  Dear- 
dor/'s  Appeal,  159. 

7.  Executors  who  act  with  ordinary  diligence  and  attention,  are  not  liable  for 
a  loss  of  the  funds  of  the  estate;  nor  are  they  liable  for  the  mismanagement 
or  insolvency  of  their  agents,  which  they  could  neither  foresee  nor  control. 
Calhoun's  Estate,  185. 

8.  A  residuary  legatee  may  use  the  names  of  the  executors  of  a  will  under 
which  he  claims,  without  their  consent,  in  an  action  to  enforce  his  claim  under 
the  will.    Verner  v.  Henry,  192. 

VI.— 3  x 
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9.  An  administrator  will  not  be  allowed  a  credit  upon  the  settlement  of  his 
account,  for  the  payment  of  costs  which  accrued  in  resisting  the  payment  of  a 
just  debt  which  he  had  assets  to  pay.     Armstrong's  Estate,  236. 

A  rule  by  which  the  compensation  of  an  administrator  may  be  measured, 
and  for  the  allowance  of  interest.  Ibid. 

10.  It  is  error  for  the  orphans'  court  to  vacate  letters  of  administration  with- 
out notice  to  the  administrator,  and  an  opportunity  to  show  cause  why  the  same 
should  not  be  vacated.     Hosletter's  Appeal,  244. 

11.  If  executors  within  the  first  year  of  their  administration,  convert  a  funded 
estate  into  cash,  to  an  amount  more  than  sufficient  to  pay  all  debts,  and  before  the 
legacies  become  payable,  they  will  be  charged  with  interest  upon  the  money,  in 
favour  of  residuary  legatees.      Vernor's  Estate,  250. 

Executors  will  not  be  permitted,  under  any  circumstances,  to  make  profit  for 
themselves  out  of  the  funds  of  the  estate  in  their  hands.  Ibid. 

Although  an  extensive  discretion  is  allowed  to  executors  in  the  settlement  of 
claims  against  the  estate,  yet  the  orphans'  court  will  not  dispense  with  the  ex- 
hibition by  them  of  proper  vouchers  for  payments  made.  Ibid. 

An  executor,  who  receives  money  of  the  estate,  and  pays  it  over  to  a  co-ex- 
ecutor, who  afterwards  becomes  insolvent,  is  not  chargeable  with  it  in  favour 
of  legatees,  although  he  would  be  in  favour  of  creditors.  Ibid. 

12.  Where  there  are  two  executors,  only  one  of  whom  takes  out  letters  tes- 
tamentary and  he  becomes  insolvent  and  dies,  the  other  executor  may  assume 
the  administration  of  the  estate,  and  recover  the  funds  for  the  payment  of  le- 
gacies.    Gallagher  v.  Gallagher,  473. 

FEES. 

A  defendant  having  been  successful  upon  the  trial  of  several  causes  against 
him  at  the  same  term  by  several  plaintiffs,  cannot  recover  from  each  plaintiff 
the  per  diem  allowance  and  mileage  of  a  witness,  who  was  subpoenaed  in  each 
case ;  but  he  may  select  either  plaintiff,  and  recover  from  him.  Or,  if  there  be 
several  witnesses,  thus  subpoenaed,  who  attended,  the  defendant  may  select  of 
the  plaintiffs  and  recover  part  of  the  whole  bill  of  costs  from  one,  and  part  from 
another.  In  such  case,  a  defendant  is  entitled  to  recover  from  each  plaintiff  the 
fee  for  service  of  a  subpoena  on  the^same  witnesses  in  each  case,  but  not  mileage 
except  in  one  of  such  cases.  Homer  v.  Harrington,  331. 

If  the  plaintiff  in  each  of  such  suits  have  previously  appealed  from  awards  of 
arbitrators  therein,  the  defendant  is  entitled  to  his  full  daily  pay  in  attending 
the  appeal  in  each  case.  Ibid. 

Semble,  if  a  witness  attend  the  same  court  upon  subpoenas  in  several  suits  be- 
tween different  parties,  he  is  entitled  to  recover  his  per  diem  from  each  of  the 
parties  by  whom  he  was  subpoenaed.  Ibid. 

FOREIGN  COURT. 

The  appointment  of  a  trustee  by  the  court  of  another  state,  in  the  room  of  a 
deceased  trustee,  to  whom  land  in  Pennsylvania  had  been  conveyed,  vests  no 
title  to  the  land  in  the  trustee  thus  appointed,  so  as  to  enable  him  to  maintain 
ejectment  for  it.  Williams  v.  Maus,  278. 
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1.  In  order  to  vest  a  title  in  the  purchaser,  to  goods  purchased  in  a  retail  store, 
it  is  necessary  that  they  should  be  separated  from  the  bulk  of  the  other  goods 
and  possession  should  be  delivered  with  as  little  delay  as  is  consistent  with  the 
nature  of  the  articles  purchased;  otherwise,  the  transaction  is  fraudulent  as  to 
creditors,  and  the  goods  may  be  taken  in  execution  as  the  property  of  the  ven- 
dor.    Eagle  v.  Eichelberger,  29 . 

2.  Upon  the  trial  of  an  issue,  involving  questions  of  fraud,  great  latitude 
should  be  allowed  in  the  admission  of  evidence,  that  the  jury  may  be  enabled 
to  determine  from  all  the  circumstances,  whether  the  transaction  was  fraudulent 
or  not.     Reinhard  v.  Keenbartz,  93. 

3.  An  assignment  of  property  for  the  payment  of  a  debt,  accompanied  by  a 
parol  agreement  that  the  residue  of  the  proceeds  of  the  sale  of  the  property,  after 
the  payment  of  the  debt,  should  be  returned  to  the  assignor,  is  not  of  itself  frau- 
dulent; the  proper  limitation  to  this,  is,  that  the  amount  assigned  bears  a  rea- 
sonable proportion  to  the  debt  provided  for;  a  defect  in  which,  would  be  evi- 
dence of  fraud  in  fact,  which  however,  is  not  a  subject  of  a  legal  direction  to 
the  jury.     Rahn  v.  M'Elrath,  151. 

4.  A  transaction  may  be  actually  tainted  with  and  yet  display  no  such  badge 
of  fraud  as  requires  its  condemnation  by  the  court,  as  a  matter  of  law ;  and  in 
such  case,  it  is  referable  to  the  jury  as  matter  of  fact,  for  their  determination 
Avery  v.  Street,  247. 

5.  Although  a  contract  for  the  sale  of  goods  may  be  fraudulent  and  void  as 
to  creditors,  yet  it  will  be  binding  as  between  the  parties  to  it;  and  in  any  con- 
troversy on  that  subject  between  them,  it  is  the  duty  of  the  court  to  instruct 
the  jury  to  enforce  the  contract  as  made.     Telford  v.  Adams,  429. 

6.  He  who  parts  with  the  possession  of  his  property  for  the   purpose  of  de . 
frauding  his  creditors,  cannot  maintain  trover  to  recover  it  back.     But  after  his 
death,  if  his  estate  be  other  ways  insufficient  to  pay  his  debts,  the  action  of  tro- 
ver survives  to  his  personal  representatives,  who  may  prosecute  it  for  the  bene- 
fit of  creditors.     Stewart  v.  Kearney,  453. 

FRAUD  AND  PERJURIES. 

1.  A  father  having  made  a  parol  agreement  with  his  son  to  convey  to  him 
his  life-estate  in  a  tract  of  land  for  a  valuable  consideration,  the  tenant,  residing 
upon  the  land,  attorned  and  paid   rent  to  the  son,  who  afterwards,  with  the 
knowledge  of,  and  without  objection  by,  the  father,  for  a  valuable  consideration 
conveyed  it  to  a  third  person;  it  was  held,  that  the  statute  of  frauds  and  perjuries 
would  not  prevent  the  alienee  of  the  son  from  recovering  the  lands  from  the 
father,  in  ejectment.     Rhodes  v.  Frick,  315. 

2.  The  specific  execution  of  a  parol  agreement  of  exchange  of  land  will  be 
decreed  in  equity,  when  it  has  been  executed  in  whole  or  in  part.     Johnston  v. 
Johnston,  370. 

3.  Exclusive  possession  is  an  indispensable  ingredient  in  a  case  for  specific 
performance  of  a  parol  contract  for  the  sale  of  land.     Haslet  v.  Haslet,  464. 
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4.  A  parol  gift  of  land  by  a  father  to  a  child,  accompanied  by  permanent  im- 
provements, gives  an  indefeasible  title  to  have  the  contract  executed.  A  com- 
pensation for  improvements  by  perception  of  profits,  is  not  a  bar  to  specific  per- 
formance of  a  gift.  Young  v.  Glendenning,  509. 

GIFT. 

A  parol  gift  of  land  by  a  father  to  a  child,  accompanied  by  permanent  im- 
provements, gives  an  indefeasible  title  to  have  the  contract  executed.  A  com- 
pensation for  improvements  by  perception  of  profits,  is  not  a  bar  to  specific  per- 
formance of  a  gift.  Young  v.  Glendenning,  509. 

GUARDIAN  AND  WARD. 

1.  Qu&re.     Whether  the  act  of  one  of  two  joint  guardians  be  binding  upon 
their  wards.     But  if  both  the  guardians  or  their  wards  afterwards  derive  a 
benefit  from  the  act  done,  it  is  as  binding  upon  them  as  if  both  had  originally 
agreed  to  it.    One  of  two  joint  guardians  may  accept  a  benefit  bestowed  upon 
their  wards.     Evans  v.  Mengel,  72. 

2.  A  release  by  a  guardian  of  his  ward's  interest,  secured  by  a  recognizance 
in  the  orphans'  court,  after  a  lapse  of  twenty-four  years,  is  conclusive  against  a 
claim  of  the  ward,  although  he  was  an  infant  at  the  time,  and  it  may  be  made 
to  appear  that  there  was  a  mistake  to  a  small  amount  in  the  consideration  for 
which  the  release  was  given ;  particularly  when  such  claim  would  otherwise  af- 
fect the  interests  of  a  bona  Jide  purchaser  of  land  bound  by  the  lien  of  the  re- 
cognizance.    Galbraith  v.  Galbraith,  112. 

HABEAS  CORPUS. 

The  writ  of  habeas  corpus  may  issue  at  the  instance  of  any  one  who  claims  a 
right  to  the  custody  of  the  person  restrained  or  taken  from  him.  Holsey  v.  Tre- 
villo,  402. 

HABITUAL  DRUNKARD. 

The  contracts  of  an  habitual  drunkard,  made  after  inquisition  found,  and  be- 
fore its  confirmation,  are  void.  Clark  v.  Caldwell,  139. 

HUSBAND  AND  WIFE. 

1.  The  debt  of  a  husband  during  coverture,  cannot  be  set  off  after  divorce, 
against  the  distributive  share  of  the  wife  in  her  father's  estate,  although  the  de- 
cree of  divorce  was  subsequent  to  the  death  of  the  intestate.     Fink  v.  Hake,  131. 

2.  Replevin  cannot  be  maintained  in  the  name  of  a  husband  and  wife,  to  re- 
cover chattels,  the  property  of  the  wife  before  marriage,  unlawfully  taken  after- 
wards.    The  action  must  be  in  the  name  of  the  husband  alone.    Seibert  v. 
MHenry,  301. 

IMPROVEMENTS. 
DONATION  LAND. 

INDICTMENT. 

A  defendant  acquitted  of  an  act,_charged  to  have  been  committed  feloniously, 
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cannot  be  subjected  to  the  payment  of  the  costs.  The  form  of  the  charge,  and 
not  the  possibility  of  guilt,  determines  the  power  of  the  jury.  Braddee  v.  Com- 
monwealth, 530. 

INFANT. 

Whenever  the  substantive  ground  of  an  action  against  an  infant  is  contract, 
as  well  where  the  contract  is  stated  as  inducement  to  a  supposed  tort,  as  where 
it  is  not,  the  plaintiff  cannot  recover.  Wilt  \.  Welsh,  9. 

INN. 

The  keeper  of  a  public  house  or  inn  cannot  recover  in  an  action  upon  a  book 
account,  for  liquors  or  any  other  tavern  reckonings,  which  exceed  in  amount 
twenty  shillings.  Duchman  v.  Hagerty.  65. 

INSOLVENT  BOND. 

1.  In  an  action  upon  an  insolvent  bond,  a  statement  may  be  filed.     An  action 
upon  it  is  within  the  compulsory  arbitration  law.     Bowman  v.  Sharp,  324. 

2.  A  surety  in  an  insolvent  bond  is  not  released  from  liability  upon  it,  by  the 
conviction  and  sentence  to  imprisonment  of  the  principal  for  a  criminal  offence, 
before  the  condition  of  the  bond  is  broken.     Smith  v.  Barker,  508. 

• 

INTEREST. 

1.  A  bequest  of  the  interest  or  produce  of  a  fund,  without  limitation  as  to  the 
extent  of  its  duration,  is  a  bequest  of  the  fund  itself.     Garret  v.  Rex,  14. 

2.  A  plaintiff  in  a  judgment  upon  a  mortgage  is  entitled  to  have  out  of  the 
proceeds  of  the  sale  of  the  mortgaged  premises,  interest  upon  his  debt  to  the 
time  of  judgment,  and  interest  upon  the  aggregate  to  the  time  of  sale.     Mohn 
v.  Heister,  53. 

3.  A  general  legacy  to  the  testator's  widow,  will  bear  interest  from  the  period 
of  one  year  after  the  testator's  death,  although  the  fund  provided  for  its  pay- 
ment was  not  realized,  until  a  period  long  subsequent.     Martin  v.  Martin,  67. 

4.  A  defendant  in  an  execution  is  not  chargeable  with  interest  upon  the  debt 
due  by  him,  beyond  the  return  day  of  the  execution,  although  the  plaintiff  does 
not  receive  his  money,  unless  the  delay  was  occasioned  by  the  defendant  himself, 
Stroheclser  v.  Bank,  96. 

5.  Upon  an  instrument  of  writing  by  which  one  person  agrees  to  pay  to 
another  the  interest  of  a  certain  sum  of  money  during  the  lifetime  of  the  payee, 
an  action  of  debt  may  be  brought  and  a  statement  filed,  under  the  act  of  the 
21st  of  March  1806.     And  in  such  case  the  jury  may  allow  the  plaintiff  interest 
upon  the  annual  payments  from  the  time  they  became  due.     Knettle  v.  Grouse. 
123. 

6.  In  articles  of  agreement  for  the  purchase  and  sale  of  land,  the  vendee 
agreed  to  pay  one  half  of  the  purchase  money  in  hand,  as  soon  as  the  vendor 
made  him  a  title  for  the  land,  and  the  remaining  half  in  three  equal  annual 
payments,  the  vendee  to  have  immediate  possession.    Held,  that  the  one-half 
of  the  purchase  money  was  not  due,  nor  did  interest  upon  it  accrue  until  the  title 
was  made ;  and  that  the  remaining  half  became  due  in  annual  payments  there- 
after.   M'Kennan  v.  Sterrett,  162. 
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7.  The  general  rule  is,  that  if  land  be  sold  by  articles,  and  the  vendee  enter 
into  possession,  he  must  pay  interest,  although  the  title  be  not  made  at  the  time 
stipulated;  yet  this  is  not  universally  so:  where  there  has  been  wilful  and  vexa- 
tious delay,  or  gross  laches  in  the  vendor,  in  consequence  of  which  the  purchase 
money  lies  unproductive,  it  may  be  left  to  the  jury  to  say  whether  the  plaintiff 
shall  recover  interest.     M'Cormick  v.  Crall,  207. 

8.  If  executors  within  the  first  year  of  their  administration,  convert  a  funded 
estate  into  cash,  to  an  amount  more  than  sufficient  to  pay  all  debts,  and  before 
the  legacies  become  payable,  they  will  be  charged  with  interest  upon  the  money 
in  favour  of  residuary  legatees.     Vernor's  Estate,  250. 

9.  In  an  action  to  recover  the  distributive  share  of  an  intestate,  the  plaintiff  is 
entitled  to  recover  interest,  although  no  refunding  bond  was  tendered  until  long 
after  the  death  of  the  intestate.     Patterson  v,  Nichol,  379. 

ISSUE. 

When  an  inquiry  respecting  the  proceeds  of  a  sheriff's  sale,  brought  into 
court  for  appropriation,  involves  matters  of  fact,  a  party  is  entitled  to  an  issue  to 
try  those  facts,  although  his  application  for  it  be  not  made  until  all  the  evidence 
has  been  heard,  and  the  case  argued.  Trimble's  Appeal,  133. 

JOINT  ACTION. 
ACTION,  4. 

JUDGMENT. 

LIEN. 

COVENANT,  2. 
COSTS,  2. 

1.  It  is  the  settled  practice,  under  the  act  of  the  20th  of  March  1724,  to  enter 
a  judgment  at  any  time  after  the  return  day  of  the  writ,  if  there  be  no  appear- 
ance by  the  defendant,  although  the  declaration  has  not  been  filed  five  days  be- 
fore the  return  day. 

The  opening  of  a  judgment  and  letting  a  party  into  a  defence,  is  discretion- 
ary with  the  court,  and  a  refusal  to  do  so  is  not  a  subject  of  error.  Nice  v. 
Bowman,  26. 

2.  The  judgment  of  a  justice  of  the  peace,  entered  by  authority  of  a  warrant  of 
attorney,  is  void;  a  transcript  thereof  filed  in  the  common  pleas,  as  a  judg- 
ment upon  which  executions  were  issued,  lands  levied  and  sold,  is  also  void, 
and  will  be  reversed,  and  restitution  of  the  money  made  by  the  sheriff's  sale 
awarded.     Feger  v.  Kroh,  294. 

3.  A  verdict  and  judgment  are  conclusive  of  the  rights  of  the  parties  thereto, 
as  to  every  thing  embraced  within  the   pleadings;  but  they  are  not  conclusive 
of  the  rights  of  the  parties  which  accrue  subsequently  to  the  institution  of  the 
suit,  although  they  grow  out  of  the  same  subject  matter.     Harrison  v.  Beckey, 
349. 

4.  The  validity  of  a  judgment  of  a  justice  of  the  peace  cannot  be  impeached 
in  a  collateral  action.     In  an  action  of  replevin,  for  goods  sold  by  authority  of 
an  execution  upon  the  judgment  of  a  justice,  that  judgment  cannot  be  im- 
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peached,  although  the  plaintiff  was  the  purchaser  of  the  goods,  and  the  defend- 
ant  in  the  action  of  replevin.     Tarbox  v.  Hays,  398. 

5.  The  payment  of  the  debt  and  interest  due    upon  a  judgment,  and  an  ac- 
knowledgment upon  the  docket  by  the  plaintiff  of  the  receipt  of  it,  is  not  an 
entire  satisfaction  of  the  judgment;  and  a  scire  facias  may  be  maintained  to 
revive  that  judgment  as  to  the  costs,  against  a  terre-tenant  of  land  bound  by  it. 
But  if  the  plaintiff's  executors,  subsequently  to  the  entry  of  the  judgment,  con- 
veyed the  land  bound  by  it  "  free  and  clear  from  all  the  estate  of  their  testa- 
tor, and  his  heirs  or  executors,"  upon  the  debt  and  interest  of  the  judgment 
being  paid,  by  him  who  afterwards  became  the  terre-tenant,  the  land  is  thereby 
released  from  the  lien,  and  a  scire  facias  cannot  be  maintained  against  the 
terre-tenant,  under  such  circumstances.     Altaian  v.  Klingensmith,  445. 

6.  If  a  judgment  be  rendered  by  mistake  for  the  plaintiff,  upon  a  case  stated 
for  the  opinion  of  the  court,  it  is  competent,  before  writ  of  error  issues,  for  the 
court  to  correct  the  mistake  by  entering  judgment  for  the  defendant.    Stephens 
v.  Cowan,  511. 

JUDICIAL  SALE. 
LIEN,  5. 

JURISDICTION. 

1.  Upon  an  appeal  from  a  justice's  judgment  in  an  action  against  a  common 
carrier  for  not  delivering  goods  entrusted  to  him,  the  declaration  charged  the 
defendants  with  negligence;  and,  in  a  second  count,  generally,  with  not  having 
delivered  the  goods  according  to  contract.    Held,  that  the  action  was  within  the 
jurisdiction  of  the  justice.    Hunt  v.  Wynn,  47. 

2.  The  court  of  common  pleas  has  not  jurisdiction  of  an  appeal  by  a  de- 
fendant from  the  judgment  of  a  justice  of  the  peace  for  a  sum  less  than  five  dol- 
lars and  thirty-three  cents,  where  no  cross  account  is  set  up,  and  no  greater  sum 
is  in  dispute.    Ellis  v.  Brewster,  277. 

4.  A  justice  of  the  peace  has  not  jurisdiction  of  an  action  founded  upon  a 
note  given  in  consideration  of  a  right  to  dig  a  mill-race  and  conduct  water 
across  the  plaintiff's  land.  Goddard  v.  M'Kean,  337. 

4.  A  justice  of  the  peace  has  not  jurisdiction  of  a  cause  of  action  against 
another  justice  of  the  peace  for  money  collected  in  his  official  capacity.  Mont- 
gomery v.  Poorman,  384. 

JUSTICE  OF  THE  PEACE. 
JURISDICTION,  1, 2, 3. 
SET  OFF,  2. 

1.  A  justice  of  the  peace  has  not  jurisdiction  of  an  action  founded  on  a  note 
given  in  consideration  of  a  right  to  dig  a  mill  race,  and  conduct  water  across 
the  plaintiff's  land.     Goddard  v.  M'Kean,  337. 

2.  A  justice  of  the  peace  has  not  jurisdictiou  of  a  cause  of  action  against 
another  justice  of  the  peace  for  money  collected  in  his  official  capacity.     Mont- 
gomery v.  Poorman,  384. 

3.  The  issuing  of  a  warrant  by  a  justice  of  the  peace,  by  authority  of  the  act 
authorizing  the  sale  of  strays,  is  a  judicial  act,  the  regularity  or  irregularity  of 
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which  cannot  be  inquired  into  collaterally.  If  a  sale  be  made  upon  the  warrant, 
the  purchaser  will  have  a  good  title  to  the  property  sold,  whether  the  proceed- 
ing be  regular  or  not.  Thompson  v.  O"1  Harden,  492. 

4.  An  action  will  not  lie  by  a  justice  of  the  peace  against  a  person  married 
by  him,  and  another,  for  maliciously  conspiring  together  to  induce  the  said 
justice  to  marry  the  defendant  to  a  minor,  whereby  he  was  subjected  to  a 
penalty  of  50  pounds.  Cummins  v.  Scott,  519. 

LAND  AND  LAND  OFFICE. 

A  warrant  for  land  "  in  the  county  of  Northumberland  or  Huntingdon,"  exe- 
cuted by  the  deputy  of  Westmoreland,  upon  land  in  his  county,  and  a  patent 
granted  to  the  warrantee,  vests  in  him  a  good  title.  Stephens  v.  Cowan,  511. 

LANDLORD  AND  TENANT. 
RENT  AND  REPLEVIN. 

1 .  Although  a  tenant  will  not  be  permitted  to  gainsay  the  title  of  his  land- 
lord, yet  if  possession  was  not  obtained  from  the  landlord,  but  from  another, 
who  falsely  represented  himself  to  be  the  owner,  it  is  competent  for  the  tenant 
to  show  that  the  plaintiff  was  not  the  owner  at  the  time  the  agreement  to  pay 
the  rent  was  made,  or  liability  to  pay  it  accrued.     Gleim  v.  Rise,  44. 

2.  The  relation  of  landlord  and  tenant  is  not  inconsistent  with  that  of  mort- 
gagor and  mortgagee  ;  hence,  the  character  of  a  mortgage  will  not  be  changed 
to  that  of  a  conveyance  by  the  acceptance  of  a  lease  by  the  mortgagor  from  the 
mortgagee,  containing  a  stipulation  for  the  payment  of  a  rent  equivalent  to  the 
interest  upon  the  debt  secured  by  the  mortgage.    Kurikle  v.  Wolfersberger,  126. 

LAW  AND  FACT. 

FRAUD,  4. 

1.  A  transaction  may  be  actually  tainted  with  and  yet  display  no  such  badge 
of  fraud  as  requires  its  condemnation  by  the  court,  as  a  matter  of  law;  and  in 
such  case,  it  is  referable  to  the  jary  as  matter  of  fact,  for  their  determination. 
Avery  v.  Street,  247. 

2.  To  decipher  illegible  letters  or  figures  in  a  paper  material  to  the  issue, 
belongs  to  the  jury,  not  to  the  court.     Armstrong  v.  Burrows,  266. 

3.  If  a  plaintiff  do  not  avail  himself  of  a  legal  position,  but  joins  issues  and 
puts  his  cause  to  a  jury  upon  matters  of  fact,  he  cannot  reverse  a  judgment 
upon  the  finding  of  the  jury,  becaase  that  legal  position  might  have  been  made 
available  in  his  favour.    Maus  v.  Maus,  275. 

LEASE. 

COVENANT,  2. 

Whatever  words  are  sufficient  to  explain  the  intent  of  the  parties,  that 
the  one  should  divest  himself  of  the  property,  and  the  other  come  into  it  for 
a  determinate  time,  whether  they  run  in  the  form  of  a  license,  covenant  or 
agreement,  will  in  construction  of  law  amount  to  a  lease,  as  effectually  as  if  the 
most  proper  and  technical  words  were  made  use  of  for  that  purpose.  Watson 
v.  O'Hern,  362. 
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LEGACY. 

BEQUEST,  1,  2. 

LIEN,  5. 

POWER  OF  ATTORNEY. 

1.  A  general  legacy  to  the  testator's  widow,  will  bear  interest  from  the  period 
of  one  year  after  the  testator's  death,  although  the  fund  provided  for  its  pay- 
ment was  not  realized,  until  a  period  long  subsequent.     Martin  \.  Martin,  67. 

2.  The  interest  of  a  residuary  legatee  being  indefinite,  and  subject  to  all 
charges  and  specific  legacies,  he  can  demand  contribution  for  nothing.     Bentz 
v.  Nieman,  85. 

3.  Testator  devised  to  his  son  and  three  daughters  certain  real  estate,  and  di- 
rected the  cash  and  outstanding  debts  (after  payment  of  his  debts)  to  be  equally 
and  justly  divided  amongst  his  four  children.     By  a  codicil  reciting  the  death 
of  one  of  his  said  daughters  he  gave  to  her  two  children  all  the  legacies  be- 
queathed to  her,  and  also  gave  them,  "as  a  part  of  said  legacies,  the  amount,  or 
all  that  shall   be  recovered  on  a  note  for  1400  dollars,  due  to  me  by  H.,  their 
father."     The  note  stated  that  sum  to  be  a  part  of  H.'s  legacy  at  the  testator's 
death,  and  that  it  was  to  draw  no  interest.  The  executor's  account  showed  a  resi- 
duary balance  of  2506  dollars  23  cents.  Held,ihzt  the  legatees  in  the  codicil  were 
not  entitled  to  the  amount  of  said  note  in  addition  to  their  mother's  share;  but 
that  the  note  formed  part  of  what  had  been  given  to  their  mother,  and  was  there- 
fore their  portion  of  the  residue  of  testator's  personal  estate,  leaving  the  balance 
in  the  executor's  hands  for  distribution  amongst  the  three  other  legatees.   Kelly 
v.  Kelly,  156. 

4.  A  testator  charged  upon  a  part  of  his  real  estate  devised  to  his  son,  the 
sum  of  fifteen  hundred  dollars,  the  interest  of  which  he  directed  should  be  paid 
to  his  widow  during  her  widowhood.     This  bequest  was  sanctioned  by  the  heirs 
and  widow,  by  an  agreement  executed  after  the  death  of  the  testator.     Held, 
that  upon  the  marriage  of  the  widow,  the  fifteen  hundred  dollars  was  recovera- 
ble from  the  devisee  by  the  executors  for  distribution  under  the  will.     Fahs  v. 
Fahs,  213. 

5.  A.  S.  devised  the  one  undivided  third  part  of  a  tract  of  land  to  his  daughter 
S.,  and  in  the  event  of  her  having  no  issue  at  his  death,  then  he  devised  the  same 
to  two  other  daughters  E.  and  R.  to  be  equally  divided  between  them,  "  they 
paying  her  the  said  S.  in  lieu  thereof,  the  sum  of  800  dollars,  equally  between 
them,  the  said  E.  and  R.,  only  that  the  said  R,  should  pay  of  this  sum  800  dollars, 
the  amount  of  a  note  she  held  on  him,  (the  said  testator,)  more  than  her  sister  the 
said  E.,  and  that  the  said  800  dollars  should  be  paid  by  them  in  four  equal 
payments,  &c."     R,  and  E.  took  possession  of  the  devise,  and  made  partition 
between  themselves.   Held,  that  an  action  could  not  be  maintained  by  S.  against 
the  devisees  jointly,  to  recover  the  legacy  payable  out  of  the  land,  she  having 
had  no  issue  at  the  death  of  the  testator.     Cook  v.  Montgomery,  238. 

6.  If  a  legacy  be  given,  payable  out  of  a  debt  due  by  the  testator,  the  legacy 
would  not  fail  by  reason  of  the  failure  of  the  modus  appointed  for  payment. 
Such  legacies  are  only  specific  as  having  a  precedency  of  payment  out  of  the 
debt  or  security ;  but  if  the  debt  be  not  in  existence  at  the  testator's  death,  or  if 
it  be  insufficient  to  pay  the  legacies,  the  legatees  will  be  entitled  to  satisfaction 
out  of  the  general  estate.     Gallagher  v.  Gallagher,  473. 

A  legacy  to  the  children  of  the  testator's  brother,  u  to  remain  in  the  hands 
VI. 3  Y 
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of  my  executors  until  the  said  children  arrive  at  the  age  of  twenty-one  years, 
and  the  interest  of  said  money  commencing  one  year  after  my  decease,  shall  be 
paid  to  the  parents  of  the  said  children,  annually,  by  my  executors,  during  their 
minority,  for  the  purpose  of  schooling  the  said  children,"  is  not  recoverable  upon 
a  promise  of  the  executor  to  pay  it.  But  if  he  had  assets  in  his  hands  suffi- 
cient for  the  purpose,  the  interest  of  the  legacy  may  be  recovered  from  his 
estate  after  his  death.  Ibid. 

LEGATEE. 

V.  devised  as  follows: — "  I  give  and  devise  unto  the  two  daughters  of  my  de- 
ceased brother  John  Vernor,  and  unto  John  T.  Vernor,  the  grandson  of  my  said 
brother  John  deceased,  my  plantation  or  tract  of  land,  whereon  I  now  live;  to 
have  and  to  hold  the  same  to  them,  the  two  daughters  of  my  deceased  brother, 
John  Vernor,  and  to  the  said  John  T.  Vernor,  their  heirs  and  assigns  forever  in 
fee,  that  is  to  say  each  of  them  to  have  an  equal,  undivided  third  part  thereof." 
John  Vernor,  the  testator's  brother,  having  had  three  daughters  when  the  will 
was  made,  and  at  the  death  of  the  testator.  Held,  that  the  devise  was  not  void 
for  uncertainty,  but  that  the  three  daughters  took  by  it  two  thirds  of  the  land. 
Vernor  v.  Henry,  192. 

A  residuary  legatee  may  use  the  names  of  the  executors  of  a  will  under 
which  he  claims,  without  their  consent,  in  an  action  to  enforce  his  claim  under 
the  will.  Ibid. 

LEVY. 

An  actual  seizure  is  generally  necessary  to  constitute  a  valid  levy  of  goods, 
yet  the  defendant  may  dispense  with  it  for  his  own  accommodation;  and  if  he 
does,  as  between  him  and  the  officer,  the  levy  is  good.  Trovillo  v.  Tilford,  468. 

When  goods  are  levied  on,  and,  by  arrangement,  left  in  the  possession  of  the 
defendant,  he  thereby,  quoad  hoc,  becomes  the  servant  of  the  officer;  and  upon 
his  refusal  to  deliver  the  goods  according  to  his  engagement,  an  action  of 
trespass  m  et  armis  will  lie  against  him  and  any  one  who  aids  him,  in  retaining 
or  removing  the  goods.  Ibid. 

LIEN. 

SCIRE  FACIAS. 

1.  After  the  lapse  of  seven  years,  the  lands  of  a  decedent  are  discharged  from 
the  lien  of  his  debts  not  of  record,  whether  they  be  in  the  possession  of  the  heir 
or  a  purchaser;  and  the  fact  that  the  heir  or  a  purchaser  knows  of  the  existence 
of  a  debt,  and  the  heir  agrees  that  it  shall  be  binding  upon  the  estate,  does  not 
alter  the  case;  the  purchaser  is  required  only  to  look  to  the  record;  parol  proof 
will  not  affect  him.    Hemphill  v.  Carpenter,  22. 

2.  The  limitation  annexed  to  the  lien  of  debts,  by  the  act  of  1797,  is  not  ex- 
clusively for  the  security  of  purchasers;  heirs  are  equally  the  objects  of  its  pro- 
tection.    Commonwealth  v.  Pool,  32. 

3.  A  mortgage  may  be  taken  and  held  as  a  security  for  future  advances  and 
responsibilities,  provided  the  record  of  the  lien  contain  information  of  the  extent 
and  certainty  of  it,  so  that  a  junior  lien  creditor  may,  by  inspection  of  the  record 
and  by  common  prudence  and  ordinary  diligence,  ascertain  the  extent  of  the 
incumbrancc.     Garber  v.  Henri/,  57. 
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4.  Bonds  with  a  warrant  of  attorney  to  confess  judgment,  given  for  the  pur- 
chase money  of  land,  are  but  a  personal  security  until  judgment  is  entered  upon 
them,  and  are  not  a  lien  upon  the  land  sold.     Brown  v.  M'Cormick,  60. 

5.  A  judicial  sale  of  land  divests  it  of  the  lien  of  a  legacy  payable  in  annual 
instalments,  not  due  and  payable  at  the  time  of  the  sale.     Lobacfi's  Case,  167. 

LIMITATION. 

1.  An  acknowledgment  of  a  subsisting  debt,  such  as  will  take  a  case  out  of 
the  operation  of  the  statute  of  limitation,  must  be  unqualified  and  unaccompanied 
by  any  intimation  that  it  would  not  be  paid.     Gleim  v.  Rise,  44. 

2.  After  a  lapse  of  twenty-four  years  the  presumption  of  payment  of  a  re- 
cognizance is  a  conclusive  bar  to  a  recovery  in  an  action  upon  it,  although  the 
plaintiff  during  the  greater  part  of  the  time  was  a  minor,  having  a  guardian. 
Galbraith  v.  Galbraith,  112. 

3.  The  acknowledgment  of  a  debt,  to  preclude  the  operation  of  the  statute  of 
limitations,  must  be  so  distinct  and  palpable  in  its  extent  and  form,  as  to  preclude 
hesitation  about  the  debtors  meaning.     Berghaus  v.  Calhoun,  219. 

4.  The  possession  of  land,  qualified  for  a  time  by  the  official  character  of  the 
possessor,  for  a  period  of  twenty-one  years,  is  a  bar  to  a  recovery  by  one  who 
has  otherwise  the  legal  title.     Parker  v.  Southicick,  377. 

5.  The  statute  of  limitations  is  not  a  bar  to  the  recovery  of  a  distributive 
share  of  personal  estate,  to  which  the  plaintiff  is  entitled  under  the  intestate 
laws.     Patterson  v.  Nichol,  379. 

6.  A  party  out  of  possession  of  land  cannot  avail  himself  of  successive  disa- 
bilities, to  avoid  the  effect  of  the  statute  of  limitations.    Rankin  v.  Tenbrook,  388. 

7.  The  statute  of  limitations  does  not  allow  an  infant  ten  years  after  the  ex- 
piration of  twenty-one  years  from  the  period  of  adverse  possession ;  he  can,  in 
no  case,  have  more  than  thirty-one,  or  less  than  twenty-one  years;  but  his  privi- 
lege may  be  graduated  by  circumstances  to  any  intermediate  period.     Weddle 
v.  Robinson,  486. 

8.  The  statute  of  limitations  does  not  begin  to  run,  until  there  has  been  a 
right  of  action  against  the  person  in  possession,  although  he  may  have  declared 
his  possession  to  be  adverse.     Shepley  v.  Lytle,  500. 

If  a  writ  issue  against  two,  and  be  served  upon  one  only,  and  an  alias  writ 
subsequently  issue,  which  is  served  upon  both,  this  is  for  all  purposes  a  new 
action  and  not  a  continuance  of  the  first,  so  as  to  avoid  the  operation  of  the 
statute  of  limitations.  Magaw  v.  Clark,  528. 

MESNE  PROFITS. 

1.  If  a  plaintiff  obtain  a  verdict  and  judgment  in  ejectment,  upon  condition 
that  he  pay  to  the  defendant  a  certain  sum  of  money,  he  cannot  afterwards 
recover,  from  the  same  defendant,  in  an  action  of  trespass  for  the  mesne  profits 
of  the  land.     Heckart  v.  Zerbe,  260. 

2.  Trespass  for   mesne   profits,  although  a  legal  action,  is  susceptible   of  an 
equitable  defence.     A  deficiency,  therefore,  of  profits  of  one  year,  to  meet  the 
payment  of  a  quit  rent  and  taxes,  may  be  deducted  from  an  excess  of  profits 
over  the  quit  rent  and  taxes  of  another  year.     A  plaintiff  may  show  that  a  de- 
ficiency of  profits  in  particular  years,  included  in  the  period  of  recovery,  lias 
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been  compensated  by  an  excess  in  years  excluded  from  it  by  the  statute  of  limi- 
tations. But  a  defendant  may  not  swell  his  claim  by  resorting  to  an  inversion 
of  the  principle,  which  would  in  effect  give  him  a  right  to  recover  expenses 
for  a  period  during  which  he  has  elected  to  be  irresponsible  for  profits.  Ewalt 
v.  Gray,  427. 

MISTAKE. 

1.  Though  equity  generally  relieves  against  plain  mistake,  it  interferes  not 
for  misconception  alone,  to  overturn  an  agreement  made  to  prevent  a  domestic 
feud.     These  agreements  partake  largely,  in  their  nature,  of  the  compromise  of 
a  doubtful  right,  which  is  a  sufficieut  consideration.     Lies  v.  Stub,  48. 

2.  If  a  judgment  be  rendered  by  mistake  for  the  plaintiff,  upon  a  case  stated 
for  the  opinion  of  the  court,  it  is  competent,  before  writ  of  error  issues,  for  the 
court  to  correct  the  mistake  by  entering  judgment  for  the  defendant.    Stephens 
v.  Cowan,  511. 

MORTGAGE. 

AWARD,  2. 
ACTION,  6. 

1.  A  plaintiff  in  a  judgment  on  a  mortgage  is  entitled  to  have  out  of  the 
proceeds  of  the  sale  of  the  mortgaged  premises,  interest  upon  his  debt  to  the 
time  of  judgment,  and  interest  upon  the  aggregate  until  the  time  of  sale.    Mohn 
v.  Hiester,  53. 

2.  A  mortgage  may  be  taken  and  held  as  a  security  for  future  advances  and 
responsibilities,  provided  the  record  of  the  lien  contain  information  of  the  extent 
and  certainty  of  it,  so  that  a  junior  lien  creditor  may,  by  inspection  of  the  record 
and  by  common  prudence  and  ordinary  diligence,  ascertain  the  extent  of  the 
incumbrance.     Garber  v.  Henry,  57. 

3.  A  deed,  in  its  form  a  conveyance,  may  be  shown  to  be  a  mortgage  by  ex- 
trinsic proof,  while  a  formal  mortgage  may  not  be  shown  to  be  a  conditional 
sale  by  the  same  means.     Rankle  v.  Wolfersberger,  126. 

The  relation  of  landlord  and  tenant  is  not  inconsistent  with  that  of  mortgagor 
and  mortgagee;  hence,  the  character  of  a  mortgage  will  not  be  changed  to  that 
of  a  conveyance  by  the  acceptance  of  a  lease  by  the  mortgagor  from  the  mort- 
gagee, containing  a  stipulation  for  the  payment  of  a  rent  equivalent  to  the  inte- 
rest upon  the  debt  secured  by  the  mortgage.  Ibid. 

4.  The  execution  and  delivery  of  a  deed  of  conveyance  of  land,  and  at  the 
same  date,  the  execution  and  delivery  of  a  defeasance  by  the  grantee,  shall  be 
construed  to  be  a  mortgage;  and  upon  the  trial  of  an  ejectment  for  the  land,  it 
is  not  competent  for  the  grantee  to  prove  that  the  conveyance  was  executed  and 
delivered  before  the  defeasance,  which  was  a  subsequent  and  independent  agree- 
ment; and  that  the  transaction  was  intended  by  the  parties  to  be  an  absolute 
sale,  if  the  consideration  money  were  not  repaid  within  the  time  specified.    Kerr 
v.  Gilmore,  405. 

NEGRO  SUFFRAGE. 

A  negro,  or  mulatto,  is  not  entitled  to  exercise  the  right  of  suffrage,  at  the 
general  election,  under  the  existing  constitution  and  laws  of  Pennsylvania. 
Hobba  v.  Fogg,  553. 


INDEX.  589 

NOTICE. 

A  party  to  a  suit  is  competent  to  prove  the  service  of  a  notice  upon  the  adverse 
party,  that  a  suit  had  been  brought  against  him  by  a  third  person,  which  affected 
his  rights  in  the  cause  then  being  tried.  M'Cormick  v.  Crall,  207. 

ORPHANS'  COURT. 

ADMINISTRATION. 

1.  The  surety  of  an  administrator  for  the  faithful  performance  of  his  duties 
in  making  sale  of  the  real  estate  of  his  intestate  for  the  payment  of  debts  is 
not  discharged  from  liability  by  a  return  to  the  first  order  of  the  court,  "  unsold 
for  want  of  bidders;"  but  he  continues  to  be  liable  for  the  faithful  appropriation 
of  the  proceeds  of  sale,  by  virtue  of  any  subsequent  order  of  the  court  and  con- 
tinuance of  the  same  proceedings;  and  this,  although  upon  the  granting  of  a 
subsequent  order,  the  court  may  alter  the  terms  of  sale.     Sawyer  v.  Hicks,  76. 

If  after  the  sale  of  real  estate,  by  order  of  the  orphan's  court,  the  guardian 
of  one  of  the  heirs  take  a  judgment  from  the  administrator  who  made  the  sale 
for  the  share  of  his  ward,  and  give  a  stay  of  execution  for  one  year,  the  surety 
of  the  administrator  in  the  recognizance  for  the  faithful  performance  of  his 
duties,  and  payment  of  the  proceeds  of  sale,  is  thereby  released  from  liability. 
Ibid. 

2.  After  a  proceeding  in  partition,  a  valuation  of  the  estate  by  a  jury,  con- 
firmation of  the  inquisition,  and  awarding  the  estate  to  one  of  the  heirs,  it  is 

•  not  in  the  power  of  the  orphans'  court,  to  make  any  subsequent  decree  or  order 
by  which  the  amount  of  the  liability  of  the  heir  to  whom  the  estate  was  award- 
ed is  either  increased  or  diminished.  Gallagher  v.  Gallagher,  473. 

3.  The  advertisement  and  conditions  of  sale  of  real  estate  by  an  orphans' 
court,  determine  the  responsibilities  of  the  vendee;  and  not  the  representations 
of  the  administrator;  which,  being  beyond  the  scope  of  his  special  agency,  are 
to  be  taken,  like  those  of  any  third  person,  at  the  risk  of  the  vendee.     Miles  v. 
Diven,  148. 

Where  such  representations  are  fraudulent,  or  in  case  of  mutual  mistake,  the 
purchaser's  only  remedy  is  an  application  to  the  orphans'  court,  before  confirm- 
ation of  the  sale,  to  set  it  aside;  and  even  then,  the  sale  cannot  be  set  aside  as 
to  part,  and  confirmed  as  to  the  residue  of  the  land.  Ibid. 

4.  The  orphans'  court,  upon  the  confirmation  of  the  real  estate  of  an  intestate 
to  the  heir  may  exercise  their  jurisdiction  over  advancements,  and  adjust  the 
sum  due  to  each  heir:  and  this  having  been  done  in  an  action  on  the  recog- 
nizance, the  decree  would  be  conclusive  upon  the  subject  of  advancements.    But 
if  there  be  no  adjudication  on  that  subject,  and  the  heir  to  whom  the  land 
was  decreed,  enter  into  one  recognizance  in  a  gross  sum,  conditioned  for  the 
payment,  to  the  other  heirs,  of  their  respective  shares,  in  an  action  upon  that 
recognizance  for  the  use  of  one  of  the  heirs,  the  defendant  may  show  that  the 
plaintiff  was  fully  or  partially  advanced.     Blanchard  v.  Commonwealth,  309. 

PARDON. 

A  copy  of  the  minutes  of  the  proceedings  of  the  governor  of  Pennsylvania, 
showing  that  a  pardon  had  been  granted,  is  not  competent  evidence  of  that  fact. 
The  warrant  itself  should  be  produced.  Spalding  v.  Saxton,  338. 
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PARTIES. 

1.  A  person  for  whose  use  a  suit  is  brought,  need  show  no  right  in  himself; 
all  that  is  necessary,  is  to  show  the  legal  plaintiffs  right  to  recover.     Cook  v. 
Montgomery,  238. 

2.  B  agreed  to  pay  a  debt  due  by  A,  for  which  C  was  surety.    C  paid  the 
debt  and  sued  B  on  his  agreement.     Held,  that,  being  a  stranger  to  the  conside- 
ration, as  between  A  and  B,  C  could  not  recover  on  it.    Morrison  v.  Beckey, 
349. 

PARTITION. 

1.  An  administrator,  having  in  his  hands  the  proceeds  of  his  intestate's  real 
estate,  made  by  a  sale  in  partition,  may  apply  the  same,  in  the  event  of  a  de- 
ficiency of  personal  assets,  to  the  payment  of  debts  of  the  intestate  not  barred 
by  lapse  of  time;  but  may  not  apply  them  to  the  payment  of  a  debt,  the  lien  of 
which  upon  the  intestate's  estate  was  lost.     Commonwealth  v.  Pool,  32. 

2.  Testator  devised  his  estate  to  be  equally  divided  between  his  daughter  C., 
and  the  children  of  his  son  J.,  except  one  tract  of  land,  in  which  he  gave  an 
estate  for  years  to  his  son  J.,  and  the  remainder  he  allowed  one  of  his  grand- 
children to  take  at  an  appraisement.     Held,  that  there  could  be  no  valuation  or 
partition  of  this  tract,  until  the  period  fixed  by  the  testator;  but  as  to  the  other 
part  of  the  estate,  it  should  be  equally  divided.     Zeigler  v.  Grim,  106. 

3.  A  decree  in  partition  by  the  orphans'  court  is  conclusive;  and  it  is  not  in 
the  power  of  the  court,  so  to  alter  the  decree  subsequently,  as  that  the  liability 
of  the  heir  taking  under  the  decree  may  be  increased  or  diminished.    Galbraith 
v.  Galbraith,  112. 

PERSONAL  PROPERTY. 

In  order  to  vest  a  title  in  the  purchaser,  to  goods  purchased  in  a  retail  store, 
it  is  necessary  that  they  should  be  separated  from  the  bulk  of  the  other  goods 
and  possession  should  be  delivered  with  as  little  delay  as  is  consistent  with  the 
nature  of  the  articles  purchased;  otherwise  the  transaction  is  fraudulent  as  to 
creditors,  and  the  goods  may  be  taken  in  execution  as  the  property  of  the  ven- 
dor. Eagle  v.  Eichleberger,  29. 

PLEADING. 

1.  Replevin  cannot  be  maintained  in  the  name  of  a  husband  and  wife,  to  re- 
cover chattels,  the  property  of  the  wife  before  marriage,  unlawfully  taken  after- 
wards.    The  action  must  be  in  the  name  of  the   husband  alone.    Seibert  v. 
M'Henry,  301. 

The  plea  of  property  in  such  case  does  not  admit  the  plaintiffs  right  to  sue; 
nor  need  such  objection  be  taken  by  plea  in  abatement.  Ibid. 

2.  If  a  verdict  and  judgment  be  obtained  by  a  plaintiff  in  an  action  in  which 
the  pleadings  might  embrace  all  his  claims  against  the  defendant,  it  will  be  pre- 
sumed, in  the  absence  of  proof,  that  all  were  passed  upon  by  the  jury.     But  it  is 
not  conclusive.     The  plaintiff  may  show,  either  that  a  particular  claim  was  not 
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made,  or  if  made,  that  it  was  distinctly  withdrawn  from  the  jury.  Without 
such  proof  it  is  error  to  permit  a  plaintiff  to  recover.  Croft  v.  Steele,  373. 

3.  In  trespass  to  real  property,  if  the  declaration  does  not  state  the  name  or 
abuttals  of  the  close,  &c.,  with  such  precision  as  to  avoid  the  possibility  of  the 
defendant  having  a  close  in  the  same  county  of  a  similar  description,  and  the 
defendant  has  pleaded  liberum  tenementum,  without  describing  the  close,  the 
plaintiff  should  new  assign  and  not  take  issue  on  the  plea.  Collutn  v.  Andrews, 
516. 

An  omission  to  perfect  the  pleadings  is  a  tacit  agreement  to  waive  matters 
of  form  and  try  the  cause  on  its  merits.  Ibid. 

POWER  OF  ATTORNEY. 

1.  The  act  of  an  attorney  in  fact  must  be  limited  to  the  terms  of  his  power; 
if  it  be  special,  the  principal  is  only  bound  by  the  execution  of  that  special  pur- 
pose.     Strohecker  v.  Bank,  96. 

2.  A  power  of  attorney  to  receive  legacy  under  a  will,  which  consisted  of  a 
certain  portion  of  the  residuum  of  the  testator's  personal  estate,  with  a  receipt 
and  release  endorsed  upon  it,  cannot  be  so  construed  as  to  embrace  a  release  of 
a  devise  of  real  estate ;  although  the  money  received  upon  it  was  in  amount 
greater  than  the  legacy.    Shepley  v.  Lytle,  500. 

PRACTICE. 

1.  It  is  the  settled  practice,  under  the  act  of  the  20th  of  March  1724,  to  enter 
a  judgment  at  any  time  after  the  return  day  of  the  writ,  if  there  be  no  appear- 
ance by  the  defendant,  although  the  declaration  has  not  been  filed  five  days  be- 
fore the  return  day.     Nice  v.  Bowman,  26. 

2.  A  party  to  an  appeal,  in  the  supreme  court,  may  at  any  time,  without  the 
special  order  of  the  court,  have  a  rule  to  take  depositions  on  ten  days'  notice  to 
the  adverse  party :  if  there  be  a  reason  for  taking  a  deposition  upon  shorter  no- 
tice, the  rule  therefore  must  be  obtained  on  motion.     Armstrong's  Estate,  236. 

PUBLIC  BUILDINGS. 

To  authorise  the  commissioners  of  a  county  to  erect  public  buildings,  requires 
the  concurrence  of  the  quarter  sessions  and  two  consecutive  grand  juries. 
Borough  v.  Commissioners,  229. 

RECOGNIZANCE. 

EXECUTOR  AND  ADMINISTRATOR,  4. 

1.  A  paper  signed  by  two  persons,  acknowledging  themselves  to  be  bound  to 
the  plaintiff  in  a  certain  sum,  as  special  bail  for  the  defendant,  which  is  merely 
filed  without  being  taken  by  a  judge  or  commissioner  of  bail,  is  utterly  void  as 
a  recognizance  of  special  bail.     Nice  v.  Bowman,  26. 

2.  An  agreement  to  become  surety  for  costs,  though  entered  among  the 
minutes  on  the  docket,  has  not  the  effect  of  a  recognizance.    Ayres  v.  Sweigart, 
191. 

REFERENCE. 

SUBMISSION. 
AWARD,  3. 
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RENT  AND  REPLEVIN. 

Under  our  act  of  Assembly  regulating  distresses  for  rent,  and  the  right  of 
the  tenant  to  replevy  the  same,  in  computing  the  time  in  which  the  tenant  may 
replevy,  the  day  upon  which  the  distress  was  made  is  excluded,  and  if  the  5th 
day  then  be  Sunday,  the  following  Monday  will  be  estimated  as  the  5th  day; 
and  during  this  time  the  landlord  may  impound  the  property  distrained  upon 
the  demised  premises.  AVKinney  v.  Reader,  34. 

The  exemption  of  certain  goods  from  a  distress  for  rent,  is  a  privilege  which 
the  law  affords  to  tenants,  and  one  which  they  may  waive  by  their  contract 
Ibid. 

The  omission  of  a  landlord,  upon  his  making  a  distress  for  rent,  to  give  notice 
to  the  tenant  of  the  distress,  and  the  cause  of  it,  if  the  goods  distrained  were  re- 
plevied  before  sale,  does  not  make  him  a  trespasser  ab  initio.  Ibid. 

REPLEVIN. 

1.  Replevin  cannot  be  maintained  in  the  name  of  a  husband  and  wife,  to  re- 
cover chattels,  the  property  of  the  wife  before  marriage,  unlawfully  taken  after- 
wards. The  action  must  be  in  the  name  of  the  husband  alone.  Seibert  v. 
M' Henry,  301. 

The  plea  of  property  in  such  case  does  not  admit  the  plaintiff's  right  to  sue; 
nor  need  such  objection  be  taken  by  plea  in  abatement.  Ibid. 

2.  The  validity  of  a  judgment  of  a  justice  of  the  peace  cannot  be  impeached 
in  a  collateral  action.  In  an  action  of  replevin,  for  goods  sold  by  authority  of  an 
execution  upon  the  judgment  of  a  justice,  that  judgment  cannot  be  impeached, 
although  the  plaintiff  was  the  purchaser  of  the  goods,  and  the  defendant  in  the 
action  of  replevin.  Tarbox  v.  Hays,  398. 

RESTITUTION. 

The  judgment  of  a  justice  of  the  peace,  entered  bv  authority  of  a  warrant  of 
attorney,  is  void;  a  transcript  thereof  filed  in  the  common  pleas,  as  a  judgment 
upon  which  executions  were  issued,  lands  levied  and  sold,  is  also  void,  and  will 
be  reversed,  and  restitution  of  the  money  made  by  the  sheriff's  sale  awarded. 
Feger  v.  Kroh,  294. 

REVOCATION. 

An  arrangement  in  writing,  by  which  one,  in  anticipation  of  death,  disposes 
of  his  effects,  and  at  the  same  time  delivers  the  possession  of  them,  shall  be 
considered  as  revoked  by  the  redclivery  of  the  effects,  and  parol  proof  may  be 
given  that  there  were  other  considerations  for  the  execution  of  the  paper,  which 
gave  it  the  character  of  a  contract.  Wigle  v.  Wigle,  522. 

SCIRE  FACIAS. 

The  payment  of  the  debt  and  interest  due  upon  a  judgment,  and  an  ac- 
knowledgment upon  the  docket  by  the  plaintiff  of  the  receipt  of  it,  is  not  an  en- 
tire satisfaction  of  the  judgment;  and  a  scire  facias  may  be  maintained  to  revive 
that  judgment  as  to  the  costs,  against  a  terre-tenant  of  land  bound  by  it.  But  if 
the  plaintiff's  executors,  subsequently  to  the  entry  of  the  judgment,  conveyed 
the  land  bound  by  it  "free  and  clear  from  all  the  estate  of  their  testator,  and  his 
heirs  or  executors,"  upon  the  debt  and  interest  of  the  judgment  being  paid,  by 
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SCIRE  FACIAS. 

him  who  afterwards  became  the  terre-tenant,  the  land  is  thereby  released  from 
the  lien,  and  a  scire  facias  cannot  be  maintained  against  the  terre-tenant,  under 
such  circumstances.  Altman  v.  Klingensmith,  445. 

SECURITY. 

What  was  intended  to  be  security  for  a  loan,  shall  not  become  a  conditional 
sale  by  the  accidental  form  of  the  transaction;  and  an  agreement  to  make  it 
such,  in  default  of  payment  at  the  day,  will  be  relieved  against.  Kunkle  v* 
Wolfersberger,  126. 

SET-OFF. 

1.  The  debt  of  a  husband  during  coverture,  cannot  be  set  off  after  divorce, 
against  the  distributive  share  of  the  wife  in  her  father's  estate,  although  the  decree 
of  divorce  was  subsequent  to  the  death  of  the  intestate.     Fink  v.  Hake,  131. 

2.  After  a  judgment  by  a  justice  of  the  peace,  the  defendant  offered  to  confess 
a  judgment  ior  a  less  sum,  which  the  plaintiff  refused  to  accept,  and  the  defend- 
ant appealed;  the  plaintiff  recovered  a  verdict  for  a  less  sum  than  the  offer  of 
the  defendant  before  the  justice.     Held,  that  the  defendant  was  entitled  to  re- 
cover his  costs  since  the  appeal,  and  that  the  court  might  set  off  the  amount 
against  the  amount  of  the  verdict.     Magill  v.  Tomer,  494. 

SHERIFF. 

TRESPASS,  4.  6. 

1.  It  is  not  the  duty  of  a  sheriff  to  give  notice  to  bidders  at  a  sale  by  him,  of 
incumbrances  existing  upon  the  property  offered  for  sale.     Carson's  Sale,  140. 

2.  In  the  absence  of  any  direction  from  the  plaintiff,  a  sheriff  pursues  the 
exigency  of  his  writ  of  fieri  facias  by  selling  goods  levied  on,  at  a  public  sale ; 
and  if  he  be  guilty  of  no  fraud  or  neglect  in  relation  to  such  sale,  is  not  answer- 
able to  the  plaintiff,  although  the  goods  may  have  brought  an  inadequate  price. 
Ijynch  v.  Commonwealth,  495. 

SHERIFF'S  SALE. 

1.  When  an  inquiry  respecting  the  proceeds  of  a  sheriffs  sale,  brought  into 
court  for  appropriation,  involves  matters  of  fact,  a  party  is  entitled  to  an  issue 
to  try  those  facts,  although  his  application  for  it  be  not  made  until  all  the  evi- 
dence has  been  heard,  and  the  case  argued.     Trimble's  Appeal,  133. 

2.  Caveat  emptor,  is  a  rule  which  is  applicable  to  all  sheriff's  sales.    Carson's 
Sale,  140. 

Inadequacy  of  price  is  not  of  itself  a  sufficient  ground,  on  which  to  set 
aside  a  sheriff's  sale.  Ibid. 

3.  A  sale  of  land  upon  an  erroneous  judgment,  which  is  afterwards  reversed 
vests  a  good  title,  clear  of  incumbrances,  in  the  purchaser.     Feger  v.  Keefer, 
297. 

4.  In  the  absence  of  any  direction  from  the  plaintiff,  a  sheriff  pursues  the 
exigency  of  his  writ  of  fieri  facias  by  selling  goods  levied  on,  at  a  public  sale, 
and  if  he  be  guilty  of  no  fraud  or  neglect  in  relation  to  such  sale,  is  not  answer- 
able to  the  plaintiff,  although  the  goods  may  have  brought  an  inadequate  price. 
Lynch  v.  Commonwealth,  495. 

VI. — 3  z 
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STATEMENT. 
ACTION,  2. 

A  statement  may  be  filed  in  an  action  upon  an  insolvent's  bond;  such  action  is 
within  the  compulsory  arbitration  law.     Bowmam  v.  Sharp,  324. 

STRAYS. 

The  issuing  of  a  warrant  by  a  justice  of  the  peace,  by  authority  of  the  act 
authorizing  the  sale  of  strays,  is  a  judicial  act,  the  regularity  or  irregularity  of 
which  cannot  be  inquired  into  collaterally.  If  a  sale  be  made  upon  the  warrant, 
the  purchaser  will  have  a  good  title  to  the  property  sold,  whether  the  proceed- 
ing be  regular  or  not.  Thompson  v.  O'Hanlen,  492. 

SUBMISSION. 

1.  A  submission  "  of  all  manner  of  actions,  cause  and  causes  of  action,  and 
suits  in  law  or  equity,  bills,  bonds,  specialties,  sum   and  sums   of  money,  quar- 
rels, conditions,  debates,  differences,  dues,  controversies,  trespasses,  damages  and 
demands  whatsoever,  at  any  time  had,"  is  sufficiently  extensive  in  its  meaning 
to  embrace  judgments  and  executions.     Kavffman  v.  Myer,  134. 

2.  The  law  requires  no  particular  form  to  constitute  a  valid  submission  to  a 
referee;  nor  is  it  necessary  that  it  should  be  in  writing.     Neither  is  it  neces- 
sary that  the  award  should  be  in  writing  unless  required  by  the  submission. 
An  agreement  of  the  parties  to  refer,  and  the  award  of  the  referee,  whether 
in  writing  or  not,  are  equally  binding  upon  them.    M'Manus  v.  M'Culloch,  357. 

SUBSTITUTION. 

The  right  to  substitution  is  founded  upon  a  mere  principle  of  equity  and  bene- 
volence, and  not  necessarily  upon  either  privity  or  contract  between  the  parties. 
Kyner  v.  Kyner,  221. 

There  can  be  no  such  thing  as  substitution  to  the  right  of  a  party  who  is  not 
wholly  satisfied.  The  court  cannot  interfere  with  his  security  while  a  part  of  his 
debt  remains  unpaid.  Ibid. 

SUFFRAGE. 

NEGRO  SUFFRAGE. 

SUNDAY. 

A  note  given  on  Sunday  is  void,  and  there  can  be  no  recovery  upon  it.  If 
the  contract,  which  was  the  consideration  of  the  note,  had  been  made  on 
Saturday,  in  order  to  enable  the  plaintiff  to  recover,  his  action  must  be  upon  the 
contract,  or  he  is  not  to  make  proof  of  and  recover  upon  it.  Kepncr  v.  Keefer, 
231. 

A  note  executed  upon  Sunday,  is  not,  per  se,  evidence  that  there  was  a  con- 
tract made  on  Saturday;  and,  without  other  proof,  it  is  error  to  submit  the  fact 
to  the  determination  of  the  jury.  Ibid. 

SURETY. 

EXECUTOR  AND  ADMINISTRATOR,  4. 

1.  Testator  appointed,  as  his  executors  two  persons  who  were  indebted  to  him 
on  bond,  one  as  principal,  the  other  as  surety,  Held,  that  this  was  a  release  of 
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SURETY. 

the  bond  as  to  both,  and  that  the  amount  thereby  became  assets  in  the  execu- 
tor's hands.     Eichelberger  v.  Morris,  42. 

2.  An   agreement   to  become  surety  for   costs,  though  entered  among  the 
minutes  on  the  docket,  has  not  the  effect  of  a  recognizance.     Ayres  v.  Sweigart, 
191. 

3.  A  surety  in  an  insolvent  bond  is  not  released  from  liability  upon  it  by  the 
conviction  and  sentence  to  imprisonment  of  the  principal  for  a  criminal  offence 
before  the  condition  of  the  bond  is  broken.     Smith  v.  Barker,  508. 

SURVEY. 

It  is  incompetent  for  a  party  to  give  parol  evidence  of  the  return  of  a  survey 
without  previously  showing  that  an  ineffectual  search  had  been  made  for  it  in 
the  land  office.  Adams  v.  Easlon,  456. 

TAVERN. 
INN. 

TAXES. 

UNSEATED  LAND,  1,  2,  3,  4,  5. 

TENDER. 

TRUST. 

1.  The  plea  of  a  tender,  and  paying  the  money  into  court,  is  such  an  admis- 
sion of  the  plaintiff's  cause  as  stated  in  his  declaration,  as  precludes  an  objection 
to  the  form  of  action.     Bailey  v.  Bucher,  74. 

2.  Upon  the  plea  of  "  covenants  performed,"  in  an  action  upon  an  agreement 
for  the  purchase  and  sale  of  land,  the  defendant  may  give  in  evidence  a  tender 
before  suit  brought,  of  the  amount  of  purchase  money,  which  he  alleged  to  be 
due  to  the  vendor.     M"Cormick  v.  Crall,  207. 

3.  To  entitle  a  defendant  to  recover  costs  from  a  plaintiff  upon  a  plea  of  ten- 
der, he  must  not  only  have  tendered  the  amount  due  to  the  plaintiff,  but  must 
have  obtained  a  rule  to  enable  him  to  bring  the  money  into  court.     Harvey  v. 
Hackley,  264.' 

TIME. 

RENT  AND  REPLEVIN. 

TITLE. 

FOREIGN  COURT. 

UNSEATED  LAND,  2. 

EQUITY,  2. 

STRAYS. 

1.  He  who  purchases  a  tract  of  land,  knowing  the  title  to  be  defective,  takes 
the  whole  risk  upon  himself,  and  is  not  afterwards  entitled  to  compensation  for 
improvements  made  upon  it:  and  the  rightful  owners  may  recover  the  land  by 
ejectment,  although  they  saw  the  improvements  while  being  made  and  did  not 
object  Walker  v.  Quigg,  87. 
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TITLE. 

An  executor  claiming  to  be  the  devisee  of  land  devised  by  his  testator,  without 
express  power  in  the  will,  sold  the  same,  and  received  the  purchase  money,  and 
applied  part  of  it  to  the  payment  of  the  debts  of  the  testator.  Held,  that  they 
who,  by  a  proper  construction  of  the  will,  were  the  devisees,  are  entitled  to  re- 
cover the  land  from  the  purchaser  without  refunding  such  part  of  the  purchase 
money  as  was  thus  applied.  Ibid, 

2.  A  sale  of  land  upon  an  erroneous  judgment,  which  is  afterwerds  reversed, 
vests  a  good  title,  clear  of  incumbrances,  in  the  purchaser.  Feger  v.  Keefer.  297. 

TRANSCRIPT. 

JUDGMENT,  2. 

TRESPASS. 

1.  In  an  action  of  trespass  »i  et  armis,  after  proof  of  the  trespass  complained 
of,  it  is  competent  for  the  plaintiff  to  give  evidence  of  the  amount  of  inconveni- 
ence to  which  his  family  was  put  by  the  act  of  trespass.     M'Kinney  v.  Reader, 
34. 

In  such  action,  under  the  pica  of  justification  by  the  defendant,  that  he  took 
the  goods  as  a  distress  for  rent,  the  plaintiff  having  called  a  witness  to  testify 
for  him,  it  is  competent  for  the  defendant  to  show  that  the  witness  had  connived 
with  the  plaintiff  to  cheat  him  out  of  his  rent.  Ibid. 

An  action  of  trespass  will  not  lie  against  a  landlord  for  distressing  for  more 
than  was  due.  Ibid. 

2.  If  a  plaintiff  obtain  a  verdict  and  judgment  in  ejectment,  upon  condition 
that  he  pay  to  the  defendant  a  certain  sum  of  money,  he  cannot  afterwards  re- 
cover, from  the  same  defendant,  in  an  action  of  trespass  for  the  mesne  profits  of 
the  land.     Heckart  v.  Zerbe,  260. 

3.  Trespass  for  mesne  profits,  although  a  legal  action,  is  susceptible  of  an 
equitable  defence.     A  deficiency,  therefore,  of  profits  of  one  year,  to  meet  the 
payment  of  a  quit  rent  and  taxes,  may  be  deducted  from  an  excess  of  profits  over 
the  quit  rent  and  taxes  of  another  year.     A  plaintiff  may  show  that  a  deficiency 
of  profits  in  particular  years,  included  in  the  period  of  recovery,  has  been  com- 
pensated by  an  excess  in  years  excluded  from  it  by  the  statute  of  limitations. 
But  a  defendant  may  not   swell  his  claim  by  resorting  to  an  inversion  of  the 
principle,  which  would  in   effect  give  him  a  right  to  recover  expenses  for  a 
period  during  which  he  has  elected  to  be  irresponsible  for  profits.     Ewalt  v. 
Gray,  427. 

4.  When  goods  are  levied  on,  and,  by  arrangement,  left  in  the  possession  of 
the  defendant,  he  thereby,  quoad  hoc,  becomes  the  servant  of  the  officer;  and 
upon  his  refusal  to  deliver  the  goods  according  to  his  engagement,  an  action  of 
trespass  vi  et  armis  will  lie  against  him  and  any  one  who  aids  him,  in  retaining 
or  removing  the  goods.      Trovillo  v.  Telford,  468. 

5.  In  trespass  to  real  property,  if  the  declaration  does  not  state  the  name  or 
abuttals  of  the  close,  &c.,  with  such  precision  as  to  avoid  the  possibility  of  the 
defendant  having  a  close  in  the  same  county  of  a  similar  description,  and  the 
defendant  has  pleaded  liberum  tenementum,  without  describing  the  close,  the 
plaintiff  should  new  assign  and  not  take  issue  on  the  plea.    Collum  v.  Andrews, 
516. 
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TRESPASS. 

An  omission  to  perfect  the  pleadings  is  a  tacit  agreement  to  waive  matters  of 
form  and  try  the  cause  on  its  merits.  Ibid. 

6.  An  action  of  trespass  de  bonis  asportatis,  may  be  maintained  by  trustees 
named  in  a  deed  of  assignment,  against  the  sheriff  for  taking  goods  included  in 
the  assignment,  under  colour  of  a  fieri  facias,  sued  out  on  a  judgment  against 
the  assignor,  after  the  return  day  of  the  fieri  facias  had  elapsed,  and  after  the 
trustees  had  taken  possession  of  the  goods  under  the  assignment.  Sheerer  v. 
Lautzerfieizer,  543. 

TROVER. 

He  who  parts  with  the  possession  of  his  property  for  the  purpose  of  defraud- 
ing his  creditors,  cannot  maintain  trover  to  recover  it  back.     But  after  his  death, 
if  his  estate  be  otherways  insufficient  to  pay  his  debts,  the  action  of  trover  sur 
vives  to  his  personal  representative,  who  may  prosecute  it  for  the  benefit  of 
creditors.     Stewart  v.  Kearney,  453. 

TRUST. 

TRUSTEE,  1,  2. 

If  an  action  of  ejectment  be  brought  to  enforce  the  execution  of  a  trust,  there 
can  be  no  recovery,  without  an  offer  to  reimburse  the  trustee  the  moneys  which 
he  has  expended;  but  if  a  recovery  be  sought  on  the  ground  of  a  fraud  practised 
by  the  defendant,  then  no  such  offer  is  necessary.  M'Kennan  v.  Pry,  137. 

TRUSTEE. 

1.  Q.  devised  as  follows:  "  It  is  my  will  that  all  my  estate,  real  and  personal, 
shall  be  given  to  my  wife:  she  or  her  attorney  shall  act  with  it  according  to 
their  discretion,  as  far  as  is  consistent  with  the  children's  welfare.     In  case 
she,  after  my  decease,  gets  married,  she  shall  then  claim  no  greater  a  right  to 
my  estate  than  one  of  the  least  of  my  surviving  children."     Held,  to  be  a  de^ 
vise  to  the  widow,  during  her  widowhood,  as  a  trustee  for  herself  and  children; 
and  that  upon  her  marriage  the  trust  ceased,  and  she  was  entitled  to  one  equal 
share  of  the  estate,  in  common  with  her  children.     Walker  v.  Quigg,  87. 

2.  Quare.   Whether  the  court  of  common  pleas  have  power  to  accept  the  re- 
signation of  a  trustee,  under  a  general  assignment  for  the  benefit  of  creditors? 
If  they  have,  they  cannot  appoint  the  assignor  himself.     Rheinhart  v.  Keenbartz, 
93. 

If  one  who  was  illegally  appointed  a  trustee,  under  a  deed  of  assignment, 
for  the  benefit  of  creditors,  sells  land  which  was  assigned,  and  the  purchaser,  ^ 
in  good  faith,  pays  the  purchase  money,  which  was  applied  to  the  object  of 
the  trust,  the  land  cannot  be  recovered  from  him  in  ejectment,  without  repay- 
ment to  him  of  the  purchase  money.  In  such  case,  justice  may  be  done  to 
all  parties,  by  means  of  a  conditional  verdict.  Ibid. 

3.  The  appointment  of  a  trustee  by  the  court  of  another  state,  in  the  room  of 
a  deceased  trustee,  to  whom  the  land  in  Pennsylvania  had  been  conveyed,  vests 
no  title  to  the  land  in  the  trustee  thus  appointed,  so  as  to  enable  him  to  main- 
tain ejectment  for  it     Williams  v.  Maus,  273. 

4.  The  commissioners  of  the  county  having  obtained  judgment  against  a  de- 
linquent collector,  and  hia  surety,  caused  their  lands  to  be  levied  on  and  sold  by 


598  INDEX.        . 

TRUSTEE. 

the  sheriff,  whereupon  the  commissioners  became  the  highest  bidders,  though 
for  a  price  much  less  than  the  amount  of  their  judgment.  They  did  not  have 
the  sale  perfected  by  getting  a  deed  of  conveyance  from  tne  sheriff;  but  let  it 
lie  over  for  eleven  years,  telling  the  debtors  that  they  might  redeem  their  lands 
by  paying  the  amount  of  the  judgment;  when  J.  S.  agreed  with  the  debtors,  to 
buy  the  lands  from  the  commissioners  for  them,  and  to  pay  off  the  judgment; 
the  commissioners  requiring  nothing  more  of  the  debtors.  The  commissioners 
accordingly,  being  informed  of  the  arrangement,  and  told  by  J.  S.  that  he  was 
acting  on  behalf  of  the  debtors,  agreed  to  have  the  sale  of  the  sheriff  perfected, 
and  to  assign  the  title  to  J.  S.,  who  expressed  a  desire  to  have  it  done  in  that 
form,  that  he  might  hold  it  as  a  security  for  being  repaid  the  money  he  was 
about  to  pay  upon  the  lands  for  the  owners  thereof;  it  being  worth  at  the  time, 
more  than  double  the  amount  of  the  judgment.  Held,  that  J.  S.  having,  by 
his  agreement  with  the  owners  of  the  lands,  prevented  them  from  resorting  to 
other  means  for  the  redemption  thereof,  became  a  trustee,  by  taking  the  assign- 
ment to  himself,  for  the  former  owners  of  the  land;  and  was  not  entitled  to  re- 
cover the  lands  in  ejectment,  after  being  tendered  the  amount  of  the  money 
paid  by  him,  with  interest  thereon,  and  a  reasonable  compensation  for  his 
trouble  in  discharging  the  trust.  Sheriff  v.  Neal,  534. 

5.  A  voluntary  deed  of  assignment,  made  by  a  debtor  of  his  estate  to  trustees 
for  the  benefit  of  his  creditors,  giving  a  preference  to  such  of  them  as  should 
execute  releases  to  him  within  a  limited  time;  and  allowing  to  the  trustees,  up- 
wards of  a  year  for  executing  the  trust,  and  distributing  the  funds  thereof 
among  the  creditors,  is  void  as  against  those  of  his  creditors  who  did  not  join  in 
and  accept  of  it.  Sheerer  v.  Lautzerheizer,  543. 

UNSEATED  LAND. 

1.  Residence  without  cultivation  or   cultivation  without  residence,  or   both, 
constitutes  seated  land  ;  and  as   such,  it  is   exempt  from  the  operation  of  the 
law  which  regulates  the  sale  of  unseated  land  for  the  payment  of  taxes.     Ken- 
nedy v.  Daily,  269. 

An  accidental  or  temporary  suspension  of  the  actual  occupation  of  land, 
does  not  place  it  in  such  a  condition  as  would  authorize  a  sale  of  it  for  taxes  as 
unseated.  Ibid. 

Whether  a  tract  of  land  be  seated  or  unseated,  can  never  depend  upon  the 
amount  of  the  product  of  the  land,  which  might  be  distrained  for  the  payment 
of  the  tax ;  if  it  be  cultivated  at  all,  it  subjects  the  person  of  the  cultivator  to 
liability  for  the  tax,  and  whenever  this  is  the  case,  there  is  no  such  specific 
charge  upon  the  land  as  would  subject  it  to  sale  as  unseated.  It  is  not  a 
valid  objection  to  a  treasurer's  deed  for  unseated  land  sold  for  taxes,  that  it 
was  acknowledged  after  the  treasurer  went  out  of  office.  Ibid. 

2.  It  is  not  a  valid  objection  to  a  title   derived    from  a  treasurer's  sale  of  un- 
seated land  for  taxes,  that  the  land  became  seated  several  years  before  the  sale, 
if  it  were  unseated  when  the  taxes  were  assessed.     Robinson  v.  Williams,  281. 

Land  in  Union  county,  assessed  as  unseated  land  in  Northumberland  county, 
while  Union  was  a  part  of  it,  may  be  sold  by  the  treasurer  of  Northumberland 
county,  after  the  division  of  it,  for  the  payment  of  those  taxes.  Ibid. 

That  land  was  sold  as  unseated  seven  years  after  it  had  become  seated  and 
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taxes  paid  and  received  on  it  as  such,  for  many  years;  that  the  land  had  been 
set  off  into  another  county  more  than  three  years,  and  that  the  person  in  pos- 
session had  been  permitted  to  proceed  with  his  improvements,  without  claim  or 
molestation  by  those  who  held  the  treasurer's  title,  are  not  such  circumstances 
as  will  render  unavailable  such  title.  Ibid, 

The  receipt  of  the  treasurer  is  prima  facie  evidence,  that  a  surplus  bond  was 
executed  and  delivered,  and  in  the  absence  of  other  proof  on  the  subject  it  is 
conclusive.  Ibid. 

3.  A  payment  of  taxes  upon  unseated  land,  must  be  applied  to  the  discharge 
of  the  tax  due  upon  the  tract  upon  which  the  payment  was  actually  made;  and 
the  intention  and  belief  of  the  person  paying,  that  he  was  discharging  the 
taxes  due  upon  a  different  tract,  cannot  be  so  used  as  to  avoid  a  treasurer's  sale 
of  the  latter  for  the  payment  of  the  taxes.    Stephens  v.  Wells,  325. 

4.  A  sale  for  the  payment  of  taxes  of  a  tract  of  unseated  donation  land,  dur- 
ing the  life  of  the  soldier,  is  void,  and  confers  no  title  upon  the  purchaser.     But 
by  virtue  of  the  act  of  the  3d  of  April  1804,  the  purchaser,  who  has  made  im- 
provements upon  the  land,  cannot  be  dispossessed  without  compensation  therefor. 
Coney  v.  Owen,  435. 

5.  When  unseated  land  is  sold  fer  the  payment  of  taxes  for  a  sum  exceeding  the 
amount  of  taxes  and  costs  due,  a  surplus  bond  for  the  residue  is  indispensable 
to  the  validity  of  the  title ;  the  payment  of  the  whole  amount  of  the  purchase 
money  to  the  treasurer  cannot  be  taken  as  a  substitute  for  it.    Connelly  v.  Ned- 
row,  451. 

VENDOR  AND  VENDEE. 

1.  In  articles  of  agreement  for  the  purchase  and  sale  of  land,  the  vendee 
agreed  to  pay  one  half  of  the  purchase  money  in  hand,  as  soon  as  the  vendor 
made  him  a  title  for  the  land,  and  the  remaining  half  in  three  equal  annual  pay- 
ments, the  vendee  to  have  immediate  possession.     Held,  that  the  one  half  of  the 
purchase  money  was  not  due,  nor  did  interest  upon  it  accrue  until  the  title  was 
made;  and  that  the  remaining  half  became  due  in  annual  payments  thereafter. 
M'Kennan  v.  Sterrett,  162. 

2.  The  general  rule  is,  that  if  land  be  sold  by  articles,  and  the  vendee  enter 
into  possession,  he  must  pay  the  interest  although  the  title  be  not  made  at  the 
time  stipulated;  yet  this  is  not  universally  so:  where  there  has  been  wilful  and 
vexatious  delay,  or  gross  laches  in  the  vendor,  in  consequence  of  which  the  pur- 
chase money  lies  unproductive,  it  may  be  left  to  the  jury  to  say  whether  the 
plaintiff  shall  recover  interest     M'Cormick  v.  Crall,  207. 

3.  In  an  action  of  ejectment  by  a  vendor  against  a  vendee  to  compel  the  pay- 
ment of  purchase  money,  it  is  competent  for  the  defendant  to  prove  that  the 
plaintiff's  ancestor  under  whom  he  claims,  had  previously  sold  the  same  land 
to  another  person,  and  taken  a  mortgage  for  the  purchase  money,  which  had 
been  sued,  judgment  obtained,  and  the  land  sold  to  a  third  person  upon  an  exe- 
cution on  that  judgment.     The  objection  that  that  third  person  was  an  agent  of 
the  plaintiff,  is  rebutting  evidence,  but  is  no  reason  for  excluding  the  defendant's 
evidence.     Richardson  v.  Kuhn,  299. 

4.  A  vendee,  by  parol,  of  land,  stipulated,  as  the  consideration  of  his  purchase, 
to  extinguish  a  mortgage  which  was  an  incumbrance  upon  the  title;  instead  of 
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which,  he  purchased  an  assignment  of  it,  and  after  ejectment  brought  against 
him  by  the  vendor,  he  brought  suit  upon  the  mortgage.  Held,  that  he  thereby 
consented  to  treat  the  contract  as  at  an  end,  and  the  plaintiff  was  entitled  to  re- 
cover. Ong  v.  Campbell,  392. 

5.  Exclusive  possession  is  an  indispensable  ingredient  in  a  case  for  specific 
performance  of  a  parol  contract  for  the  sale  of  land.  Haslet  v.  Haslet,  464. 

VERDICT. 

1.  If  one,  who  was  illegally  appointed  a  trustee  for  the  benefit  of  creditors, 
sells  land  assigned  to  him,  and  the  purchaser  in  good  faith  pays  the  purchase 
money,  which  was  applied  to  the  object  of  the  trust,  the  land  cannot  be  recovered 
in  ejectment  without  repayment  of  the  purchase  money.     In  such  case  justice 
may  be  done  by  means  of  a  conditional  verdict.     Reinhart  v.  Keenbartz,  93. 

2.  A  conditional  verdict  is  only  employed  to  effect  an  equity,  and  never  to  re- 
lieve a  party  from  a  difficulty  occasioned  by  his  not  being  ready  to  establish  those 
facts  which  are  put  in  issue  in  the  cause.     M'Cormick  v.  Crall,  207. 

WARRANT. 

A  warant  for  land  "  in  the  county  of  Northumberland  or  Huntingdon,"  exe- 
cuted by  the  deputy  of  Westmoreland,  upon  land  in  his  county,  and  a  patent 
granted  to  the  warrantee,  vests  in  him  a  good  title. 

WILL. 

1.  A  testator  having  devised  his  plantation  to  his  two  sons,  to  be  divided  be- 
tween them  by  a  line  beginning  at  a  certain  point,  and  running  between  two 
certain  points,  so  as  to  include  a  given  number  of  acres  in  one  part,  it  was  held, 
that  the  division  line  must  be  straight:  and  that  it  was  erroneous  to  submit  to  the 
jury  as  a  matter  of  fact,  what  the  intention  of  the  testator  was;  the  interpretation 
of  the  will  belonged  to  the  court.     Brown  v.  Brown,  54. 

2.  In  a  case  of  intestacy,  advancements  by  a  father  to  his  children,  must  be 
brought  into  hotchpot,  in  estimating  the  distributive  share  of  each.     But  if,  after 
advancements,  a  will  be  made,  the  intention  of  the  testator  respecting  them  is 
matter  of  fact,  determinable  from  the  will,  and  to  which  may  be  added  extrinsic 
evidence.     Watson  v.  Watson,  254. 

3.  It  is  not  competent  to  give  evidence  by  the  scrivener,  as  to  what  the  testa- 
tor meant  by  devises  contained  in  his  will.     M'Cay  v.  Hugus,  345. 

4.  A  testamentary  intention  is  to  be  inferred  from  every  prospective  dispo- 
sition, where  no  particular  expression,  or  apparent  want  of  completion,  indicates 
a  suspension  of  it.     Murry  v.  Murry,  353. 

To  give  efficacy  to  a  paper  as  a  testamentary  disposition,  it  must  appear  to  be 
so  far  complete,  as  to  have  left  no  part  of  the  testator's  intention  unexpressed. 
Ibid. 

5.  An  arrangement  in  writing,  by  which  one,  in  anticipation  of  death,  dis- 
poses of  his  effects,  and  at  the  same  time  delivers  the  possession  of  them,  shall 
be  considered  as  revoked  by  the  redclivery  of  the  effects:  and  parol  proof  may 
be  given  that  there  were  other  considerations  for  the  execution  of  the  paper, 
which  gave  it  the  character  of  a  contract.     Wigle  v.  Wigle,  522. 
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1.  A  defendant  in  an  action  of  ejectment  is  not  a  competent  witness  for  his 
co-defendants,  although,  in  point  of  amount,  he  has  a  greater  interest  in  the 
plaintiff's  recovery.     Lies  v.  Stub,  43. 

2.  When  the  testimony  of  a  witness  upon  his  voir  dire  leaves  it  doubtful, 
whether  he  be  interested  or  not,  the  party  may  resort  to  other  sources  of  infor- 
mation.   Galbraith  v.  Galbraith,  1L2. 

3.  A  defendant  having  been  successful  upon  the  trial  of  several  causes  against 
him  at  the  same  term  by  several  plaintiffs,  cannot  recover  from  each  plaintiff 
the  per  diem  allowance  and  mileage  of  a  witness  who  was  subpoenaed  in   each 
case;  but  he  may  select  either  plaintiff  and  recover  from  him.     Or,  if  there  be 
several  witnesses,  thus  subpoenaed,  who  attended,  the  defendant  may  select  of 
the  plaintiffs  and  recover  part  of  the  whole  bill  of  costs  from  one,  and  part  from 
another.     In  such  case,  a  defendant  is  entitled  to  recover  from  each  plaintiff  the 
fee  for  service  of  a  subpoena  on  the  same  witnesses  in  each  case,  but  not  mileage 
except  in  one  of  such  cases.     Homer  v.  Harrington,  331. 

If  the  plaintiff  in  each  of  such  suits  have  previously  appealed  from  awards  of 
arbitrators  therein,  the  defendant  is  entitled  to  his  full  daily  pay  in  attending 
the  appeal  in  each  case.  Ibid. 

Seinble,  if  a  witness  attended  the  same  court  upon  subpoenas  in  several  suits 
between  different  parties,  he  is  entitled  to  recover  his  per  diem  from  each  of  the 
parties  by  whom  he  was  subpoenaed.  Ibid. 

4.  In  an  action  by  an  endorsee  against  an  endorser,  the  drawer  of  the  note  is 
a  competent  witness  to  prove,  that  the  note,  although  purporting  to  be  negotiable 
was  not  so  in  fact  as  between  the  parties  to  the  action;  and  that  the  endorse- 
ments upon  the  note  did  not  exhibit  truly  the  order  in  which  they  were  made. 
O'Brien  v.  Davis,  498. 

5.  A  witness  is  not  incompetent  to  testify  as  to  the  character  of  another  wit- 
ness, because  he  has  prejudices  against  him ;  and  to  reject  the  witness  on  this 
ground,  is  error.     Cook  \.  Miller,  507. 

6.  The  deputy  sheriff,  not  being  a  party  on  record  to  the  suit,  is  a  competent 
witness  for  the  plaintiffs,  and  may  be  compelled  to  give  evidence  as  to  the  taking 
of  the  goods,  whether  he  took  them  himself  or  not;  and  when  and  how  they 
were  taken,  whether  before  or  after  the  return  _day,  mentioned  in  the  fieri  facias, 
had  elapsed  or  not.    Sheerer  v.  Lautzerheizer,  543. 

YOUGHIOGHENY. 

The  act  of  the  2d  of  April  1822,  relating  to  the  erection  of  dams  in  the 
Youghiogheny  river  is  not  retrospective  in  its  operation,  so  as  as  to  apply  to 
dams  previously  erected  under  the  authority  of  the  23d  of  March,  1809.  Oli- 
phant  v.  Smith,  449. 
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